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This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 

Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
week. 


DEPARTMENT OF AGRICULTURE 
Office of the Secretary 
7 CFR Part 17 

Regulations Governing the Financing 
of Commercial Sales of Agricultural 
Commodities 

agency: Foreign Agricultural Service, 
USDA. 

action: Final rule. 

summary: This rule adopts as final the 
interim rule published in the Federal 
Register on Feb. 1,1991 (56 FR 3966) as 
corrected March 6,1991 (56 FR 9273), 
and as revised October 9.1991 (56 FR 
50809). The interim rule amended the 
regulations applicable to the financing 
of the sale and exportation of 
agricultural commodities pursuant to 
title I of the Agricultural Trade 
Development and Assistance Act of 
1954. as amended (Pub. L. 480) to comply 
with amendments made by the Food, 
Agriculture. Conservation, and Trade 
Act of 1990 (1990 Act) to Pub. L 480. 
Certain non-substantive editorial 
changes were also made by the interim 
rule. 

effective date: December 13,1991. 

FOR FURTHER INFORMATION CONTACT. 
Connie B. Delaplane. Director. P.L. 480 
Operations Division, Export Credits, 
Foreign Agricultural Service, room 4549, 
South Building, U.S. Department of 
Agriculture. 14th and Independence 
SW. f Washington. DC 20250-1000. 
Telephone: (202) 720-3664. 
SUPPLEMENTARY INFORMATION: The final 
rule has been reviewed under Executive 
Order 12291 and Departmental 
Regulation 1512-1 and has been 
classified "nonmajor." It has been 
determined that this rule will not result 
in an annual effect on the economy of 
$100 million or more; will not cause a 
major increase in costs to consumers. 


individual industries. Federal, State or 
local government agencies or geographic 
regions; and will not have an adverse 
effect on competition, employment, 
investment, productivity, innovation, or 
the ability of U.S. based enterprises to 
compete with foreign based enterprises 
in domestic or export markets. 

It has been determined that the 
Regulatory Flexibility Act is not 
applicable to this final rule since CCC is 
not required by 5 U.S.C. 553 or any other 
provision of law to publish a notice of 
proposed rulemaking with respect to the 
subject matter of this rule. 

This program is not subject to the 
provisions of Executive Order 12372 
which requires intergovernmental 
consultation with state and local 
officials. (See the notice related to 7 CFR 
part 3015, Subpart V, published at 48 FR 
29115 June 24,1983). 

The paperwork and recordkeeping 
requirements imposed by this final rule 
have been submitted to the Office of 
Management and Budget (OMB) for 
review under the Paperwork Reduction 
Act of 1980. OMB has assigned approval 
number 0551-0005 for this information 
collection. 

Public reporting burden for this 
collection of information is estimated to 
average 75 minutes per response, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Send comments regarding this burden 
estimate or any other aspect of this 
collection of information deluding 
suggestions for reducing this burden, to 
the U.S. Department of Agriculture, 
Clearance Officer, OIRM, Room 404-W, 
Washington, D.C. 20250; and to the 
Office of Management and Budget, 
Paperwork Reduction Project (OMB No. 
0551-0005), Washington, DC 20503. 

Background 

On February 1,1991, an interim rule 
was published in the Federal Register 
(56 FR 3906) which amended the title I, 
Public Law 480 financing regulations to 
comply with amendments to Public Law 
480 made by the Food, Agriculture, 
Conservation, and Trade Act of 1990 
(1990 Act) which became effective 
January 1,1991. The interim rule was 
amended to make minor corrections on 
March 6.1991 (56 FR 9273); on October 
9,1991 (56 FR 50809) a final rule was 


published amending portions of 9 17.8(c) 
of the interim rule. Only one comment 
was received on the interim rule, 
submitted on behalf of an international 
freight forwarding company. The 
commenter expressed concern about the 
breadth of the restrictions contained in 
the conflict of interest provisions of the 
interim rule. Under the interim rule, the 
country agent and any affiliates may not 
furnish ocean transportation or ocean 
transportation-related services for 
commodities provided under any title of 
Pub. L. 480 during a fiscal year in which 
they are serving as a shipping agent. The 
commenter suggested that the 
prohibition should be narrowed to 
individual transactions which actually 
presented a conflict of interest or a 
significant risk of a conflict of interest. 

The Department maintains that the 
interim rule implements Congressional 
intent regarding the scope of the conflict 
of interest provisions set forth in section 
407(c)(4) of Public Law 480. This 
provision reflects concerns that a 
potential for program abuse exists 
beyond the scope of the prior 
regulations and the approach suggested 
by the commenter, both of which 
addressed the conflict of interest issue 
from a narrower transaction-by- 
transaction basis. Under the prior 
regulations, a shipping agent could not 
act as a ship’s broker in the same title I 
transaction. This fluid situation gave 
rise to allegations that shipping agents 
favored firms acting as ship’s brokers in 
one transaction and received similar 
consideration in another transaction 
when the roles were reversed. Section 
407(c)(4) addressed this specific concern 
by expanding the limitation beyond the 
agent/broker roles so as to cover ocean 
transportation or ocean transportation- 
related services and by extending the 
prohibition to cover a fiscal year, and 
the rule merely reflects this provision. 
Therefore, it would be inappropriate to 
narrow the Interim rule in accordance 
with the comment received. 

Accordingly, the suggested revision is 
not adopted. 

List of Subjects in 7 CFR Part 17 

Agricultural commodities; exports; 
finance; maritime carriers. 

PART 17—[CORRECTED] 

Accordingly, the interim rule 
amending 7 CFR part 17 published at 56 
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FR 3968 on February 1,1991, as 
corrected at 56 FR 9273 on March 6, 
1991. and as revised at 56 FR 50809 on 
October 9,1991, is adopted as a Final 
rule without further change. 

Signed at Washington. DC on November 
22.1991. 

F. Paul Dickerson. 

General Sales Manager. Foreign Agricultural 
Service: and Vice President. Commodity 
Credit Corporation. 

(FR Doc. 91-29845 Filed 12-12-91; 8:45 am] 

BILLING CODE 3410-10-H 


Federal Crop Insurance Corporation 
7 CFR Parts 402, 404, 408, 410, 411, 
413, 417, 418, 419, 420, 421, 423, 424, 
427, 428, 429, 431, 432, 434, 436, 438, 
439, 440, 442, 444, 448, 449, 452, and 
453 

(Doc. No. 0303*1 

Raisin, Western U.S. Apple, Eastern 
U.S. Apple, Florida Citrus, Grape, 

Texas Citrus, Sugarcane, Wheat, 
Barley, Grain Sorghum, Cotton, Flax, 
Rice, Oat, Sunflower, Rye, Soybean, 
Corn, Tobacco (Dollar Plan), Tobacco 
(Guarantee Plan), Canning and 
Processing Tomato, Almond, Texas 
Citrus Tree, Prevented Planting, Fresh 
Tomato, ELS Cotton, Fresh Market 
Sweet Corn, Safflower, and Cranberry 
Crop Insurance Regulations 
(Respectively) 

agency: Federal Crop Insurance 
Corporation. USDA. 
action: Final rule: removal and 
reservation of parts. 

summary: The Federal Crop Insurance 
Corporation (FCIC) hereby removes and 
reserves Parts 402, 404. 408, 410, 411, 413, 
417. 418. 419, 420. 421, 423. 424, 427, 428. 
429. 431, 432. 434. 436, 438, 439, 440. 442, 
444, 448, 449, 452, and 453 in chapter IV 
of title 7 of the Code of Federal 
Regulations: the Raisin, Western U.S. 
Apple. Eastern U.S. apple. Florida 
Citrus. Grape. Texas Citrus. Sugarcane. 
Wheat. Barley, Grain Sorghum, Cotton, 
Flax. Rice. Oat, Sunflower, Rye. 
Soybean. Corn. Tobacco (Dollar Plan), 
Tobacco (Guarantee Plan), Canning and 
Processing Tomato, Almond. Texas 
Citrus Tree. Prevented Planting. Fresh 
Tomato. ELS Cotton, Fresh Market 
Sweet Corn, Safflower, and Cranberry 
Crop Insurance Regulations 
(respectively). The intended effect of 
this final rule is to remove and reserve 
these parts containing provisions for 
insuring crops under the respective 
headings herein, because such crops 
were incorporated as separate 
endorsements under the General Crop 
Insurance Policy (7 CFR part 401), and 


separate regulations for these crops are 
no longer necessary. 

EFFECTIVE date: December 13.1991. 

FOR FURTHER INFORMATION CONTACT: 

Peter F. Cole, Secretary, Federal Crop 
Insurance Corporation, U.S. Department 
of Agriculture. Washington, DC.. 20250, 
telephone (703) 235-1168. 
SUPPLEMENTARY INFORMATION: This 
action has been reviewed under USDA 
procedures established by Departmental 
Regulation 1512-1. This action does not 
constitute a review as to the need, 
currency, clarity, and effectiveness of 
the regulations affected by this rule 
under those procedures. 

James E. Cason. Manager. FCIC, (1) 
has determined that this action is not a 
major rule as defined by Executive 
Order 12291 because it will not result in: 
(a) An annual effect on the economy of 
$100 million or more; (b) major increases 
in costs or prices for consumers, 
individual industries, federal. State, or 
local governments, or a geographical 
region: or (c) significant adverse effects 
on competition, employment, 
investment, productivity, innovation, or 
the ability of U.S.-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets; and (2) 
certifies that this action will not 
increase the federal paperwork burden 
for individuals, small businesses, and 
other persons and will not have a 
significant economic impact on a 
substantial number of small entities. 

This action is exempt from the 
provisions of the Regulatory Flexibility 
Act; therefore, no Regulatory Flexibility 
Analysis was prepared. 

This program is listed in the Catalog 
of Federal Domestic Assistance under 
No. 10.450. 

This program is not subject to the 
provisions of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. See the notice related to 7 CFR 
part 3015. subpart V, published at 48 FR 
29115. June 24. 1983. 

This action is not expected to have 
any significant impact on the quality of 
the human environment, health, and 
safety. Therefore, neither an 
Environmental Assessment nor an 
Environmental Impact Statement is 
needed. 

On Thursday. July 30.1987, FCIC 
published a final rule in the Federal 
Register at 52 FR 28443, to issue a new 
part 401 in chapter IV on title 7 of the 
Code of Federal Regulations, effective 
for the 1988 and succeeding crop years, 
to contain one set of crop insurance 
regulations and a master policy of 
insurance applicable to all such 
regulations which were contained in 


over 40 individual policies to cover 
insurance on that many different crops. 

The intended effect of that rule was to 
provide a standard set of regulations 
and a master policy for insuring most 
crops authorized under the provisions of 
the Federal Crop Insurance Act. as 
amended, that would substantially 
reduce: (1) The time involved in 
amendment or revision; (2) the necessity 
of the present repetitious review 
process; and (3) the volume of 
paperwork processed by FCIC. 

Since the issuance of 7 CFR part 401 
in 1987, a steady stream of crop 
insurance regulations, previously 
effective under separate CFR Parts, 
were converted to endorsements under 
the General Crop Insurance Regulations 
Such regulations in separate CFR Parts 
are no longer effective and should be 
removed and reserved. 

Since this rule relates solely to 
internal agency management and will 
have no effect on the public, good cause 
is shown for publishing this rule as a 
final rule without the customary 
opportunity for notice and comment. 

List of Subjects in 7 CFR Parts 482. 404, 
408, 410, 411, 413, 417, 418, 419, 420. 421, 
423, 424, 427, 428, 429, 431, 432. 434. 436. 
438, 439, 440, 442, 444, 448, 449. 452. and 
453 

Crop Insurance; Raisin. Western U.S. 
Apple, Eastern U.S. Apple. Florida 
Citrus, Grape. Texas Citrus, Sugarcane, 
Wheat, Barley. Grain Sorghum. Cotton, 
Flax. Rice. Oat. Sunflower. Rye. 
Soybean. Corn. Tobacco (Dollar Plan), 
Tobacco (Guarantee Plan). Canning and 
Processing Tomato. Almond, Texas 
Citrus Tree, Prevented Planting. Fresh 
Tomato. ELS Cotton, Fresh Market 
Sweet Com. Safflower, and Cranberry 
Crop Insurance Regulations. 

PARTS 402, 404, 408, 410, 411, 413, 

417, 418, 419, 420, 421, 423, 424, 427, 
428, 429, 431, 432, 434, 436, 438, 439, 
440, 442, 444, 448, 449, 452, AND 453— 
(REMOVED AND RESERVED] 

Accordingly, pursuant to the authority 
contained in the Federal Crop Insurance 
Act. as amended (7 U.S.C. 1501 e'se^.), 
the Federal Crop Insurance Corporation 
herewith removes and reserves Parts 
402, 404, 408, 410. 411. 413. 417, 418. 419, 
420, 421. 423. 424. 427. 428. 429. 431. 432. 
434, 436. 438. 439. 440. 442. 444. 448. 449. 
452. and 453 of chapter IV in title 7 of 
the Code of Federal Regulations (Raisin, 
Western U.S. Apple. Eastern U.S. Apple. 
Florida Citrus. Grape, Texas Citrus. 
Sugarcane, Wheat. Barley. Grain 
Sorghum. Cotton. Flax. Rice. Oat. 
Sunflower. Rye. Soybean. Corn. 
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Tobacco (Dollar Plan), Tobacco 
(Guarantee Plan). Canning and 
Processing Tomato, Almond, Texas 
Citrus Tree. Prevented Planting, Fresh 
Tomato. ELS Cotton, Fresh Market 
Sweet Com, Safflower, and Cranberry 
Crop Insurance Regulations 
(respectively)). 

Authority: See*. 7 U.S.C. 1506,1516. 

Done in Washington. DC on November 25. 
1991. 

fames E. Cason, 

Manager. Federal Crop Insurance 
Corporation. 

|FR Doc. 91-29700 Filed 12-12-91; 8:45 am] 
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Agricultural Marketing Service 

7 CFR Part 920 

(Docket No. FV-91-284J 

Klwlfrult Grown In California; Final 
Rule Revising Pack and Inspection 
Requirements 

AGENCY: Agricultural Marketing Service, 
USDA. 

action: Final rule. 

summary: This final rule eliminates the 
“well-filled” requirement for all 
containers of California kiwifruit except 
trays. It also extends the time period for 
which inspection certificates remain 
valid from December 1 to December 15 
of each year. These actions are intended 
to result in reduced packing costs and to 
reflect current marketing practices. 
EFFECTIVE DATE: December 13.1991. 

FOR FURTHER INFORMATION CONTACT! 
Caroline C. Thorpe. Marketing Order 
Administration Branch. Fruit and 
Vegetable Division. AMS. USDA. P.O. 
Box 90456, room 2525-S, Washington, 

DC 20090-6456. telephone 202-720-3010. 
SUPPLEMENTARY INFORMATION: This rule 
is effective under Marketing Agreement 
and Order No. 920 (7 CFR part 920), 
regulating the handling of kiwifruit 
grown in California. The marketing 
agreement and order are authorized by 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 001- 
674). hereinafter referred to as the Act. 

This rule has been reviewed by the 
Department of Agriculture in 
accordance with Departmental 
Regulation 1512-1 and the criteria 
contained in Executive Order 12291 and 
has been determined to be a “non- 
major” rule. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 


considered the economic impact of this 
action on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disporportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 

Thus, both statutes have small entity 
orientation and compatibility. 

There are approximately 100 handlers 
of California kiwifruit subject to 
regulation under the marketing order, 
and aproximateiy 850 producers in the 
production area. Small agricultural 
producers have been defined by the 
Small Business Administration (13 CFR 
121.601) as those having annual receipts 
of less than $500,000, and small 
agricultural service firms are defined as 
those whose annual receipts are less 
than $3,500,000. The majority of the 
producers and about 30 to 40 percent of 
the handlers of California kiwifruit may 
be classified as small entities. 

The 1990 fresh utilized production of 
California kiwifruit totaled 9.7 million 
trays and tray equivalents. This was a 5 
percent decrease in production from the 
previous year and 1 million trays less 
than what was projected for the season. 
For the past 10 years, kiwifruit 
production has increased in California 
and is expected to increase slightly this 
season to a toal of about 10 million 
trays. Most of the crop is shipped to 
fresh markets with only a small volume 
utilized by processors. It is estimated 
that about 92 percent of the 1991 crop 
will be consumed in Canada and the 
United States. Most of the remaining 8 
percent is expected to be exported to 
Hong Kong, Korea, and Mexico. 

Under the terms of the marketing 
order, fresh market shipments of 
kiwifruit are required to be inspected 
and are subject to grade, size, maturity, 
pack, and container requirements. The 
handling requirements foi fresh 
California Kiwifruit are specified in 7 
CFR 920.302 (50 FR 36598. September 8, 
1985. as amended 89 54 FR 41436. 

October 10.1989, 55 FR 19717. May 16. 
1990, and 55 FR 42179. October 10.1990). 
Current requirements include 
specifications that such shipments be at 
least Size 49 and contain a minimum of 
6.5 percent soluble solids. Also included 
in the handling regulations are a 
minimum grade requirement and a 
number of pack and container 
rquirements, including minimum net 
weight requirements for kiwifruit 
packed in trays, and uniform size 


requirements for fruit packed in volume- 
filled containers. 

At a meeting held on April 26,1991. 
the Kiwifruit Administrative Committee 
(KAC), the agency responsible for local 
administration of the marketing order, 
recommended changes in the existing 
size, pack, and inspection requirements. 

Upon the basis of the KAC $ s 
recommendation, this rule eliminates the 
“well filled" requirement for volume- 
filled containers. This revision also 
increases the time period for which 
inspection certificates remain effective 
from December 1 to December 15 of 
each marketing season. 

Currently, all containers of kiwifruit 
must be “well-filled.” The KAC 
unanimously recommended that this 
requirement apply only to kiwifruit 
packed in trays. Trays included 
containers with compartments, 
cardboard fillers, or molded tray 9 . 
Volume-filled containers include bag 9 
and bulk bins. The “well filled” 
requirement was issued in 1985 and 
applies to all containers. However, it 
was intended to apply primarily to 
trays. Use of volume-filled containers 
has increased from 14 percent of 
shipments during the 1985-86 seasons to 
about 50 percent of shipments in 1989- 
90. Applications of the “well filled” 
requirement to volume-filled containers 
means that there should be practically 
no movement of the fruit within the 
container. This is not consistent with 
current packing practices and the KAC 
therefore recommended that the “well 
filled" requirement be eliminated for 
volume-filled containers. 

Most kiwifruit sold in volume-filled 
containers, particularly bulk bins, is sold 
by weight and not volume. Therefore, 
the “well filled” requirement for volume- 
filled containers does not necessarily 
serve the needs of handlers or 
consumers. Also, if certain volume-filled 
containers (e.g.. bulk bins) are packed so 
that there i9 practically no movement of 
the fmit within the container, the weight 
of the fruit on top may crush the fruit on 
the bottom. Eliminating the “Well filled” 
requirement for volume-filled containers 
will therefore be consistent with current 
marketing practices and is expected to 
result in improved quality of California 
kiwifruit. 

The KAC also voted 10 to 1 to 
recommend amending the size 
designations established for kiwifruit 
packed in volume-filled containers, a9 
shown in subparagraph (a)(4)(iii) of 
920.302. Such amendment was proposed 
in the Federal Register publication of 
September 26.1991 (56 FR 48764). These 
size designations are defined by 
numerical counts, which establish 
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maximum numbers of fruit per 8-pound 
sample for each of the 9 established 
sizes. The recommendation permits 
individual samples to be up to 4 ounces 
below the specified 8-pound sample 
weight as long as the average weight of 
all samples from a given lot is at least 8 
pounds. 

Each size designation has a maximum 
number of fruit permitted per 8-pound 
sample. Currently during inspection, the 
inspector takes from a container the 
maximum number of fruit permitted for 
a particular size. For example, Size 30 
fruit is defined as having a maximum of 
32 pieces of fruit in an 8-pound sample. 
The inspector takes 32 pieces of fruit as 
a sample, and weighs the sample. If the 
sample weighs 8 pounds or more, it is 
considered to meet the pack 
requirements; any sample below that 
weight is considered to fail those 
requirements. The proposed revision 
would permit a weight variance of up to 
4 ounces below the specified 8 pounds 
for individual samples. However, the 
average weight of all samples would 
have to be at least 8 pounds for the lot 
to pass. 

The effect of this revision would be 
minimal and would provide needed 
flexibility in the current pack 
requirements, and reduce additional 
repacking costs due to slight variances 
of weight that occur during packing. 

This revision would also have the effect 
of relaxing size requirements. The 
proposed revision of size designations is 
not being published as a final rule in this 
document because the procedures 
required to make corresponding 
revisions to the import regulation 
pursuant to section 8e of the Act have 
not yet been completed. 

Kiwifruit grown in California is 
typically harvested in late September or 
October. The fruit is packed shortly 
after harvest and placed into storage 
until shipment. The shipping season 
generally extends throughout the year. 

About 55 percent of the harvested 
fruit is inspected as it is being packed, 
prior to storage. While the majority of 
fruit is inspected prior to storage, some 
handlers have their fruit inspected after 
storage just prior to shipment. 

When kiwifruit is stored, a black 
sooty mold sometimes appears on the 
fruit’s surface. This mold, caused by 
fruit juice on the surface of the fruit, 
usually begins to 9how after the 
kiwifruit has been in storage for over a 
month. In order to control this problem, 
a time limit on the validity of inspection 
certificates was established. The time 
limit initially established in 1985 was 
until January 15. or 21 days from the 
date of inspection, whichever was later. 


In 1985. it appeared that kiwifruit 
harvested in October maintained its 
quality through the following mid- 
January. However, during the 1988-89 
season, problems with black sooty mold 
resulted in the KAC reevaluating this 
position and the date was changed to 
December 1. to reduce the likelihood of 
moldy fruit entering commercial 
channels. 

The KAC has now recommended that 
the current December 1 certificate life 
date be changed to December 15. The 
KAC believes that the December 1 
expiration date of the inspection 
certificate requires shippers to have 
their fruit inspected a second time too 
soon after the initial inspection. Since 
most fruit is harvested during October 
through December, much of the fruit has 
not been in storage long enough to 
develop black sooty mold. For example, 
a handler may pack and have fruit 
inspected on November 10. If an 
inspection certificate remains valid only 
until December 1. the handler would 
have to have the fruit inspected 21 days 
later if it is to be shipped. The mold 
usually does not appear on fruit which is 
stored for less than one month. 

The December 1 date provides that 
kiwifruit could be inspected up to 2 
months before shipment, a9 kiwifruit 
harvest and packing typically begin in 
late September or October. However, 
during the last three seasons an 
estimated 70 to 80 percent of the 
kiwifruit was shipped after December 
15. The KAC therefore believes that a 
new date of December 15 will 
sufficiently control the mold problem for 
most of the kiwifruit that is shipped. 

This revision changes the current 
December 1 certificate validity date. It 
provides that a certificate remains valid 
until December 15 or 21 days from the 
date of inspection, whichever is later. 
Thus, the current 21-day limitation will 
remain in effect with respect to 
certificate validity. This means that 
kiwifruit inspected and packed less than 
21 dayB prior to December 15 will not 
have to be reinspected until 21 days 
after the inspection date. 

Although this change increases the 
time period during which inspection 
certificates are valid, it should 
sufficiently prevent the occurrence of 
black sooty mold on kiwifruit shipped to 
fresh markets. It also reduces inspection 
costs by adding 2 weeks to the 
inspection certificate validity. 

Based on the above, the Administrator 
of the AMS has determined that this 
action will not have a significant 
economic impact on a substantial 
number of small entities. 

A proposed rule was published in the 
September 26.1991. Federal Register (56 


FR 48762) and afforded interested 
persons until October 28.1991. to submit 
written comments. No comments were 
received. 

After consideration of all relevant 
matter presented, including the 
information and recommendations 
submitted by the KAC and other 
available information, it is hereby found 
that this rule, as hereinafter set forth, 
will tend to effectuate the declared 
policy of the Act. 

It is further found that good cause 
exists for not postponing the effective 
date of this rule untill 30 days after 
publication in the Federal Register (5 
U.S.C. 553) because the shipping season 
has started and therefore this rule 
should be implemented as soon as 
possible. Further, handlers are aware of 
this rule, which was recommended by 
the KAC at a public meeting. 

List of Subjects in 7 CFR Fart 920 

Kiwifruit. Marketing agreements. 

For the reasons set forth in the 
preamble, 7 CFR part 920 is hereby 
amended as follows: 

PART 920—KIWIFRUIT GROWN IN 
CALIFORNIA 

1. The authority citation for 7 CFR 
part 920 continues to read as follows: 

Authority: Secs. 1-19. 48 Stat 31. as 
amended: 7 U.S.C. 601-674. 

2. Section 920.155 is revised to read as 
follows: 

Note: This section will appear in the Code 
of Federal Regulations. 

§ 920.155 Inspection requirement. 

Certification of any kiwifruit which is 
inspection and certified as meeting 
grade, size, quality, or maturity 
requirements in effect pursuant to 
§ 920.52 or § 920.53 during each fiscal 
year shall be valid until December 15 of 
such year or 21 days from the date of 
inspection, whichever is later. 

§920.302 [Amended] 

3. Section 920.302 is amended by 
removing paragraph (a)(4)(i). 
redesignating paragraphs (a)(4)(ii). 
(a)(4)(iii). and (a)(4)(iv) as (a)(4)(i). 
(a)(4)(ii), and (a)(4)(iii). respectively, and 
removing the words “Wpound or” from 
the last sentence of newly desiganted 
paragraph (a)(4)(i). 

Dated: December 6.1991. 

Robert C. Keeney. 

Deputy Director. Fruit and Vegetable 
Division. 

(FR Doc. 91-29746 Filed 12-12-91: 8:45 am| 

BILLING CODE 3410-02 
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NUCLEAR REGULATORY 
COMMISSION 

10 CFR Parts 2, 50, 54, and 140 

RIN 3150-AD04 

Nuclear Power Plant License Renewal 

agency: Nuclear Regulatory 

Commission. 

action: Final rule. 

summary: The Nuclear Regulatory 
Commission is issuing a final rule-that 
establishes the requirements that an 
applicant for renewal of a nuclear 
power plant operating license must 
meet, the information that must be 
submitted to the NRC for review so that 
the agency can determine whether those 
requirements have in fact been met, and 
the application procedures. This rule is 
necessary to provide the regulatory 
requirements for extending nuclear 
power plant operating licenses beyond 
40 years. 

EFFECTIVE DATE: January 13,1992. 

FOR FURTHER INFORMATION CONTACT: 

George Sege, Office of Nuclear 
Regulatory Research, U S. Nuclear 
Regulatory Commission. Washington, 

UC 20555, Telephone: (301) 492-3917; or 
Francis Akstulewicz, Office of Nuclear 
Reactor Regulation, U.S. Nuclear 
Regulatory Commission. Washington, 

DC 20555, Telephone: (301) 492-1136. 

SUPPLEMENTARY INFORMATION: . 

I. Introduction. 

II. Background. 

HI. Final Action. 

IV. Principal Issues. 

n. Regulatory Philosophy and Approach: 
Two Principles. 

b. First Principle: Process for Ensuring 
Acceptability of Current Licensing Basis. 

c. Current Licensing Basis. 

d. Second Principle: Maintaining the 
Licensing Basis During Renewal Term. 

e. Aging Management and Integrated Plant 
Assessment. 

f. Renewal Finding and Hearing Scope. 

g. Nature of License. 

h. Latest Date for Filing Renewal 
Application, the Timely Renewal 
Doctrine, and Sufficiency of Renewal 
Application. 

i. Earliest Date for Filing Applications. 

j. Withdrawal of Application. 

k. Renewal Term. 

l. Effective Date of Renewed License. 

m. Subsequent Renewals. 

n. Content of Application—Technical 
Information. 

o. Environmental Information. 

p. Backfit Considerations. 

q. Procedure for Hearings. 

r. Report of the Advisory Committee on 
Reactor Safeguards. 

s. Emergency Planning Considerations. 

t. Plant Physical Security Considerations. 

u. Operator Licensing Considerations. 


v. Financial Qualification Considerations. 

w. Decommissioning Considerations. 

x. Antitrust Review. 

y. Compliance with 10 CFR Part 140. 

V. Availability of Documents. 

VI. Finding of No Significant Environmental 
Impact. 

VII. Paperwork Reduction Act Statement. 

VIII. Regulatory Analysis. 

IX. Regulatory Flexibility Act Certification. 

X. Non-Appiicability of Backfit Rule. 

I. Introduction 

The Atomic Energy Act of 1954 (AEA) 
limits the duration of most operating 
licenses for nuclear power plants to a 
maximum of 40 years but permits their 
renewal. The Commission’s regulations 
at 10 CFR 50.51 implement this authority 
by permitting renewal. However. § 50.51 
provides no standards for procedures for 
renewal applications. The nuclear utility 
industry has expressed considerable 
interest in operating existing nuclear 
power plants beyond their initial term of 
operation. The industry has undertaken 
several initiatives in support of plant life 
extension. A Steering Committee on 
Nuclear Plant Life Extension (NUPLEX) 
has been formed under the direction of 
the Nuclear Management and Resources 
Council (NUMARC). The Electric Power 
Research Institute (EPRI), in cooperation 
with the U.S. Department of Energy 
(DOE), and two utilities have sponsored 
research on life extension, including 
pilot studies on two nuclear plants. 
Surry-1 and Monticello. This has 
culminated in DOE funding of two lead 
applications for renewal of the operating 
licenses for the Yankee Rowe and 
Monticello Facilities. 

The nuclear industry has urged the 
NRC to develop standards and 
procedures for license renewal so that 
the utilities would know what will be 
required to obtain a renewed operating 
license. The industry states that a 
license renewal rule is needed now 
because a significant number of plants 
will be making decisions in the near 
future as to whether to seek license 
renewal. For the oldest nuclear power 
plants, the expiration dates of their 
original operating licenses are 
approaching. Utilities contend that they 
will require 10 to 15 years to plan and 
build replacement power plants if the 
operating licenses for existing nuclear 
power plants are not renewed. They 
also contend that the NRC’s technical 
requirements for license renewal must 
be established before .itilities can 
reasonably determine whether renewal 
of their existing operating licenses is 
economically justified. (For more 
information on the expiration dates of 
facility operating licenses, see appendix 
A to the regulatory analysis for license 
renewal. NUREG-1362.) To ensure a 


reasoned process for considering license 
renewal for those who may pursue it, 
the NRC is establishing the procedures, 
criteria, and standards governing the 
requirements for renewal of nuclear 
power plant operating licenses. 

II. Background 

The NRC’s research program on the 
degradation of nuclear power plant 
systems, structures, and components 
(SSCs) due to aging began in the early 
1980s. In 1982, the NRC staff, recognizing 
the potential impact of plant aging 
phenomena on the continued safe 
operation of nuclear power plants, 
convened a “Workshop on Plant Aging” 
in Bethesda, Maryland. The purpose of 
the workshop was to focus attention on 
how to best proceed to identify and 
resolve the various technical issues 
related to plant aging. In 1985. the 
Division of Engineering of the Office of 
Nuclear Regulatory Research issued the 
first comprehensive program plan 
(NUREG-1144) for Nuclear Plant Aging 
Research (NPAR). By 1986, the 
evaluation of age-related degradation in 
safety-related SSCs became a more 
important priority with the recognition 
that utilities were interested in 
extending the life of their existing power 
plants beyond the term of their original 
operating licenses. In response to the 
NPAR program plan, the NRC staff 
established a Technical Integration 
Review Group for the Aging and Life 
Extension (TIRGALEX). The objectives 
of TIRGALEX were to clearly define the 
technical, safety, and regulatory policy 
issues associated with plant aging and 
life extension and to develop a plan for 
resolving the issues in a timely, well- 
integrated manner. In May 1987, the 
NRC issued the TIRGALEX report, “Plan 
to Accomplish Technical Integration for 
Plant Aging/Life Extension.” It 
identified a broad spectrum of technical, 
safety, and regulatory policy issues. 
These issues included identification of 
SSCs that are susceptible to aging and 
could adversely affect safety; 
degradation processes; testing, 
surveillance, and maintenance 
requirements; and criteria for evaluating 
residual life. TIRGALEX concluded that 
many aging phenomena are readily 
managed and do not pose major 
technical issues that would preclude life 
extension, provided that necessary 
compensatory measures such as 
maintenance, surveillance, repair, and 
replacement are effectively implemented 
during the extended period of operation. 

Simultaneously, a request for 
comments on the establishment of a 
policy statement on life extension was 
published in the Federal Register (51 FR 
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40334; November 6.1986). Comments 
were requested on seven major policy, 
technical, and procedural issues (21 
separate questions). Two policy areas 
focused on the timing of regulatory 
action on life extension, including the 
need for a policy statement, and timing 
of resolution of policy, technical, and 
procedural issues. Other issues 
addressed included (1) the earliest and 
latest dates for filing a life extension 
application and the potential term of 
such an extension; (2) an appropriate 
licensing basis, including the need for 
and role of a probabilistic risk 
assessment (PRA); (3) the nature of 
aging degradation, its identification and 
mitigation, and the need for research 
and changes to industry codes and 
standards; and (4) the need for 
procedural changes in the Commission’s 
regulations for handling life extension 
requests. A total of 58 written comments 
were received from the electric utility 
industry, public interest groups, private 
citizens, independent consultants, and 
government agencies. These comments 
were reviewed and a summary provided 
in SECY-87-179, “Status of Staff 
Activities to Develop a License Renewal 
Policy. Regulations and Licensing 
Guidance and to Report on Public 
Comments" (July 21.1987). 

Based on these comments, the staff 
began to specifically identify and 
resolve the wide variety of policy and 
technical issues relevant to life 
extension. In August 1988, the staff 
published an Advance Notice of 
Proposed Rulemaking (ANPR) in the 
Federal Register (53 FR 32919; August 29. 
1988) in which the Commission 
announced its intention to bypass a 
policy statement and go directly to 
preparing a proposed rule on license 
renewal. The ANPR also announced the 
availability of NUREG-1317, 

"Regulatory Options for Nuclear Plant 
License Renewal," and requested 
comments on the issues discussed in the 
NUREG report. First three alternative 
licensing bases for assessing the 
adequacy of a license renewal 
application were presented and 
discussed; (1) The existing licensing 
basis for a facility. (2) supplementation 
of the existing licensing basis with 
reviews in safety significant areas, or (3) 
compliance with new-plant standards at 
the time the application is submitted. 
Commenters were asked to identify 
whether any other major regulatory 
options for license renewal should be 
considered and whether verification of 
the existing licensing basis at each plant 
should be required for license renewal. 
Second, two alternatives for handling 
uncertainties in age-related degradation 


were described and discussed: (1) 
Emphasize maintenance, inspection, and 
reliability assurance, or (2) emphasize 
defense-in-depth. The relative merit of 
the two alternatives was the second 
subject for comment. Third, the 
advisability of preparing a generic 
environmental impact statement (GEIS) 
and the question of whether part 51 
should be amended to permit the NRC 
the option of preparing an 
environmental assessment (EA) instead 
of an environmental impact statement 
were discussed. Finally. 12 procedural 
and policy issues were discussed. 
Comments were invited on the 
environmental, procedural, and policy 
issues. 

Fifty-three written comments were 
received for nuclear industry groups and 
individual utilities, public interest 
groups, and Federal State agencies in 
response to the ANPR and NUREG- 
1317. An overview and summary 
analysis of the comments are contained 
in NUREG/CR-5332, “Summary and 
Analysis of Public Comments on 
NUREG-1317: Regulatory Options for 
Nuclear Plant License Renewal" (March 
1989). 

Also in 1988, the NRC, in cooperation 
with the American Nuclear Society 
(ANS), the American Society of Civil 
Engineers (ASCE), the American Society 
of Mechanical Engineers (ASME). and 
the Institute of Electrical and Electronic 
Engineers (IEEE), sponsored an 
International Nuclear Power Plant Aging 
Symposium. The symposium, which was 
held in Bethesda, Maryland, from 
August 30 through September 1.1988, 
was attended by more than 550 
internationally prominent nuclear 
scientists and engineers from 16 
countries. The symposium focused of the 
potential safety issues arising from 
progressive aging of nuclear power 
plants. These issues included aging of 
insulating materials, degradation of 
pumps and valves, reliability of safety 
system components, radiation and 
thermal embrittlement of metals, and 
erosion-corrosion of fluid-mechanical 
systems. The symposium discussion 
addressed topics in the staffs report 
NUREG-1317, which had been published 
immediately preceding the symposium. 
The proceedings of the symposium were 
published as NUREG/CP-0100 in March 
1989. 

The NRC staffs views on specific 
license renewal issues, as evolved in 
early 1989. were presented to the public 
in an NRC panel discussion and 
question and answer session at the 
NRC's Regulatory Information 
Conference, held on April 18,19. and 20, 
1989. Among the issues discussed were 


the nature of a renewed license 
(renewed license versus amendment of 
existing license), the need for a PRA. 
integration with the Individual Plant 
Examination (IPE) process, and 
compliance with the National 
Environmental Policy Act (NEPA). 

On October 13.1989 (54 FR 41980). the 
Commission announced that a workshop 
would be held on November 13 and 14. 
1989. to focus on specific technical 
issues, including identification of the 
significant technical issues bearing on 
safety, the nature and content of 
standards for issuance of a renewed 
license, and the appropriate role and 
scope of deterministic and probabilistic 
risk assessments. In addition, the 
schedule for rulemaking and 
alternatives for addressing compliance 
with NEPA were identified as issues for 
discussion. General questions to focus 
workshop discussions were provided in 
the Federal Register notice and later 
supplemented by a more detailed set of 
questions. In addition, the Federal 
Register notice included a “Preliminary 
Regulatory Philosophy and Approach for 
License Renewal Regulation" and an 
“Outline of a Conceptual Approach to a 
License Renewal Rule." Written 
comments on the questions, the 
statement of regulatory philosophy, and 
the conceptual rule outline were 
accepted by the agency up to December 
1,1989. Transcripts were made of the 
entire workshop. Two hundred and one 
individuals (not including NRC staff) 
representing 89 organizations registered 
for the workshop. Comments provided 
during the workshop were from industry 
representatives and individuals 
affiliated with the nuclear industry. 
NUMARC, Yankee Atomic Electric 
Company, and Northern States Power 
Company presented prepared comments 
at each session. In addition, written 
comments were received from 12 
organizations, including substantial 
submissions by NUMARC. Yankee 
Atomic, Northern Slates Power. 
Westinghouse. the Illinois Department 
of Nuclear Safety, and an independent 
consultant. DOE was the only Federal 
agency submitting written comments. 

No comments were submitted by any 
public interest group. The issues raised 
in these comments are discussed in 
NUREG-1411. 

On July 17,1990. the Commission 
issued for public comment the proposed 
rule for license renewal (55 FR 29043). 
Comments were also solicited on the 
following supporting documents that 
provided the basis for the rule: NUREG- 
1412, "Foundation for the Adequacy of 
the Licensing Bases"; NUREG-1390, 
“Environmental Assessment for 
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Proposed Rule on Nuclear Power Plant 
License Renewal”; and NUREG-1362, 
“Regulatory Analysis for Proposed Rule 
on Nuclear Power Plant License 
Renewal.” A 90-day comment period 
was provided, which expired on 
October 15,1990. Three requests for 
extension of the comment period were 
received. The Commission denied these 
requests (55 FR 34939, August 27, 1990) 
but reiterated its intention to consider 
comments received after the closing 
date if practical to do so. Comments 
received by December 31,1990, were 
considered. In total, 197 comment letters 
were received, including 121 from 
organizations and 76 from private 
citizens. 

Eighty-three separate responses were 
received from the nuclear industry. The 
most extensive comments were 
provided by NUMARC. In addition, four 
other industry organizations responded: 
Electric Power Research Institute. 
Nuclear Utility Group on Equipment 
Qualification, Nuclear Utility Backfitting 
and Reform Group, and Utility 
Decommissioning Group. Eighteen 
organizations representing vendors and 
manufacturers of nuclear-related 
equipment submitted comments, 
including Westinghouse Corporation 
and Asea Brown Boveri-Combustion 
Engineering Nuclear Power. In addition, 
two engineering firms responded. Thirty- 
five nuclear utility companies provided 
separate responses. Many of them did 
not provide detailed comments but 
simply endorsed the comments provided 
by NUMARC. 

Three law firms submitted comments 
on behalf of utilities, nuclear industry 
groups, and other organizations. Spiegel 
and McDiarmid submitted comments on 
behalf of the American Public Power 
Association (APPA) and the National 
Rural Electric Cooperative Association 
and Power Systems. Winston and 
Strawn submitted five separate sets of 
comments. One set was on behalf of the 
Utility Decommissioning Group, one set 
was on behalf of the Nuclear Utility 
Backfitting and Reform Group 
(NUBARG), two were on behalf of nine 
utilities, and one was for seven utilities. 
Newman and Holtzinger submitted 
comments on behalf of 15 utilities. 

Non-industry groups comprised 17 
public interest groups, a publishing 
company (Nuclear Plant Journal), a 
business organization (U.S. Chamber of 
Commerce), a professional organization 
(American Nuclear Society), a law firm 
(Hopkins and Sutter), three Federal 
agencies, and nine State agencies. Some 
public interest groups submitted 
comments jointly with others (e.g., joint 
response by UCS and New England 


Coalition on Nuclear Pollution; and 
NIRS and Greenpeace). Fifteen residents 
near the Yankee Rowe plant stated their 
opposition to renewal of that plant’s 
operating license. Forth-six other 
individuals submitted letters supporting 
the proposed rule. The DOE provided 
comments generally in support of the 
rule. Two agencies from the State of 
Ohio responded; Ohio EPA and 
Emergency Management Agency. 
Included in the State agency 
classification is the Massachusetts State 
Senate Office of Senator John Olver who 
represents a district near the Yankee 
Rowe plant. 

An analysis of the public comments 
and the Commission's response to these 
comments are documented in NUREG- 
1428, “Analysis of Public Comments on 
the Proposed Rule on Nuclear Power 
Plant License Renewal.” The 
Commission’s resolution of principal 
issues raised by the commenters is also 
incorporated in the pertinent sections of 
the Statement of Considerations for this 
rule. 

Implementation guidance for 10 CFR 
part 54 was drafted on the basis of the 
proposed rule and issued as drafts for 
public comment on December 10,1990. 
Two staff guidance documents were 
included: Draft Regulatory Guide DG- 
1009, “Standard Format and Content of 
Technical Information for Applications 
to Renew Nuclear Power Plant 
Operating Licenses," December 1990, 
and NURJEG-1299, “Standard Review 
Plan for the Review of License Renewal 
Applications for Nuclear Power Plants,” 
November 1990. The public comment 
period closed on March 8.1991. These 
documents will be revised as a result of 
public comments, this final rule, and the 
experience gained during the review of 
the lead plant license renewal 
application. 

The environmental impacts of 
individual nuclear power plant license 
renewals are the subject of a generic 
environmental impact statement (GEIS) 
and a separate rulemaking action that 
will propose changes to 10 CFR part 51. 
An Advance Notice of Proposed 
Rulemaking invited early public 
comments concerning this part 51 
rulemaking (55 FR 29964; July 23, 1990). 

A Notice of Intent (NOI) to prepare a 
GEIS was simultaneously published 
with the notice of proposed rulemaking 
(55 FR 29967; July 23,1990). The 
proposed revisions to part 51 and the 
supporting documents were published 
for public review and comment on 
September 17,1991 (56 FR 47016). The 
comment period for this action expires 
December 16,1991. 


III. Final Action 

The Atomic Energy Act, which 
permits renewal of licenses, and the 
Commission’s current provision 
governing license renewal, 10 CFR 50.51, 
do not contain specific procedures, 
criteria, and standards that must be 
satisfied in order to renew a license. 
This final rule. 10 CFR part 54, 
establishes the procedures, criteria, and 
standards governing nuclear power 
plant license renewal. 

The most fundamental issue in this 
rulemaking is what standards and scope 
of review should apply to license 
renewal decisions. The Commission’s 
approach to and resolution of these 
issues are discussed in detail in section 

IV. In brief: 

(1) It is not necessary for the 
Commission to review each renewal 
application against standards and 
criteria that apply to newer plants or 
future plants in order to ensure that 
operation during the period of extended 
operation is not inimical to the public 
health and safety. Since initial licensing, 
each operating plant has continually 
been inspected and reviewed as a result 
of new information gained from 
operating experience. Ongoing 
regulatory processes provide reasonable 
assurance that, as new issues and 
concerns arise, measures needed to 
ensure that operation is not inimical to 
the public health and safety and 
common defense and security are 
“backfitted” onto the plants. The 
Commission cannot conclude that its 
regulation of operating reactors is 
“perfect” and cannot be improved, that 
all safety issues applicable to all plants 
have been resolved, or that all plants 
have been and at all times in the future 
will operate in perfect compliance with 
ail NRC requirements. However, based 
upon its review of the regulatory 
programs in this rulemaking, the 
Commission does conclude that (a) its 
program of oversight is sufficiently 
broad and rigorous to establish that the 
added discipline of a formal license 
renewal review against the full range of 
current safety requirements would not 
add significantly to safety, and (b) such 
a review is not needed to ensure that 
continued operation during the period of 
extended operation is not inimical to the 
public health and safety. 

The regulatory process also reviews 
the ownership and operation of the 
facility to ensure that the operation of 
nuclear power plants will not be 
inimical to the common defense and 
security. Accordingly, the Commission 
concludes that a formal license renewal 
review against applicable common 
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defense and security requirements is not 
needed to ensure that continued 
operation during the period of extended 
operation is not inimical to the common 
defense and security. 

(2) The Commission’s ongoing 
processes have not, quite logically, 
addressed safety questions which, by 
their nature, become important 
principally during the period of 
extended operation beyond the initial 
40-year license term. By their nature, 
these questions have limited relevance 
to safety under the initial operating 
licenses. This leads the Commission to 
conclude, as explained in greater detail 
in section IV, that age-related 
degradation of plant systems, structures, 
and components that is unique for the 
extended period of operation must be 
elevated before a renewed license is 
issued. This is a new safety issue that 
has not been treated in a comprehensive 
fashion in the Commission’s ongoing 
oversight of operating reactors. 

However, age-related degradation will 
be critical to safety during the term of 
the renewed license. The Commission 
believes that the discipline of a formal 
integrated plant assessment of age- 
related degradation unique to license 
renewal is necessary. The Commission 
recognizes that, as it gains more 
experience with age-related degradation 
review r , it may revisit the need for such a 
disciplined review process and 
potentially narrow the scope of the 
safety review'. But for now, the 
Commission concludes that a formal 
review of age-related degradation 
unique to license renewal is needed at 
license renewal to ensure that operation 
during the period of extended operation 
will not be inimical to the public health 
and safety. 

(3) Age-related degradation is the 
result of physical processes and a 
natural consequence of plant operation. 
Many plant SSCs have been designed 
for a 40-year life. The design of these 
SSCs has accounted for age-related 
factors such as fatigue, corrosion, and 
other effects of the environment to 
which the SSCs are exposed during at 
least this 40-year period. However, since 
license renewal will result in operation 
of these SSCs beyond the 40 years 
assumed in their design, additional 
analyses and/or actions may be 
necessary to ensure that an acceptable 
level of safety is maintained during the 
period of extended operation. For 
individual plants, there may be other 
safety issues that may arise in 
connection with renewal that, by their 
nature, are not relevant to safety during 
the initial operating license term. These 


kinds of issues would, by their nature, 
not be addressed in ongoing processes 
intended to provide adequate protection 
during the initial term of operation but. 
because of their plant-specific nature, 
must be addressed in renewals case by 
case. 

(4) The licensing basis for a nuclear 
power plant during the renewal term 
will consist of the current licensing basis 
and new commitments to monitor, 
manage, and correct age-related 
degradation unique to license renewal, 
as appropriate. The current licensing 
basis includes all applicable NRC 
requirements and licensee commitments, 
as defined in the rule. 

(5) An opportunity for a formal public 
hearing is provided to permit interested 
persons to raise contentions on the 
adequacy of the renewal applicant’s 
proposals to address age-related 
degradation unique to license renewal 
and compliance with applicable 
requirements of 10 CFR part 51. Section 
2.758 of 10 CFR part 2 is amended to 
specify the circumstances under which 
the 10 CFR part 54 rule may be 
challenged in such a hearing. 

(8) A renewal application may be 
made not more than 20 years before 
license expiration. It must be made not 
less than 5 years before license 
expiration for the timely renewal 
provision of 10 CFR 2.109 to apply. 

(7) A renewal license is effective upon 
its issuance and supersedes the existing 
operating license. 

(8) A renewal license may be granted 
for a term as justified by the licensee, 
but not for more than 20 years beyond 
the existing license expiration. 

IV. Principal Issues 

o. Regulatory r Philosophy and Approach: 
Two Principles 

There is considerable logic to the 
proposition that issues that are material 
as to whether a nuclear power plant 
operating license may be renewed 
should be confined to those issues that 
are uniquely relevant to protecting the 
public health and safety and common 
defense and security during the renewal 
period. Other issues would, by 
definition, have a relevance to the safety 
and security of current plant operation. 
Given the Commission’s ongoing 
obligation to oversee the safety and 
security of operating reactors, issues 
that are relevant to both current plant 
operation and operation during the 
extended period must be addressed now 
within the present license term rather 
than at the time of renewal. Otherwise, 
the scope of Commission inquiry into 
the safety and security during the 


current term of operation would depend 
on the unrelated decision of a licensee 
to seek license renewal and the timing 
of the Commission’s renewal decision. 

In some cases, safety or security may be 
endangered if the resolution of a safety 
or security matter relevant to both 
ongoing and extended operation were 
postponed until the final renewal 
decision (which itself may occur several 
years after filing of the renewal 
application). While in theory the 
Commission could undertake 
duplicative reviews of issues that are 
relevant to both ongoing operation 
during the current license term and 
extended operation beyond the current 
term, this would be wasteful of the 
Commission’s resources. As part of this 
rulemaking, the Commission has 
carefully considered the desirability of 
renewal reviews that would duplicate 
the Commission’s ongoing review of 
operating reactors. This consideration 
has nonetheless led the Commission to 
formulate the following two principles. 

The first principle is that, with the 
exception of age-related degradation 
unique to license renewal and possibly 
some few other issues related to safety 
only during extended operation, the 
regulatory process is adequate to ensure 
that the licensing bases of all currently 
operating plants provide and maintain 
an acceptable level of safety for 
operation so that operation will not be 
inimical to public health and safety or 
common defense and security. 
Continuing this regulatory process in the 
future will ensure that this principle 
remains valid during any renewal term 
if the regulatory process is modified to 
include age-related degradation unique 
to license renewal. Moreover, 
consideration of the range of issues 
relevant only to extended operation has 
led the Commission to conclude lhat 
there is likely only one real issue 
generally applicable to all plants—age- 
related degradation. The renewal rule 
focuses the Commission’s review on this 
one safety issue but provides leeway for 
the Commission to consider, on a case- 
by-case basis, other issues unique to 
extended operation. 

The second and equally important 
principle is that each plant's current 
licensing basis must be maintained 
during the renewal term, in part through 
a program of age-related degradation 
management for systems, structures, and 
components that are important to 
license renewal as defined in the final 
rule. 
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b. First Principle: Process for Ensuring 
Acceptability of Current Licensing Basis 

(i) General 

When the Commission issued the 
initial operating license under 10 CFR 
50.57, it concluded that the facility had 
been completed and would be operated 
in accordance with the operating license 
application, the rules and regulations of 
the Commission, and the provisions of 
the Atomic Energy Act (AEA). Further, 
the Commission concluded that the 
authorized activities could be conducted 
without undue risk to the health and 
safety of the public and the common 
defense and security, the applicant was 
technically qualified, the applicable 
provisions of 10 CFR part 140 had been 
met, and the issuance of an operating 
license would not be inimical to the 
common defense and security or to the 
health and safety of the public. Thus, 
when the Commission issued the initial 
operating license, it made a 
comprehensive determination that the 
design, construction, and proposed 
operation of the facility satisfied the 
Commission’s requirements and 
provided reasonable assurance of 
adequate protection to the public health 
and safety and common defense and 
security. 

However, the licensing basis upon 
which the Commission determined at 
the issuance of the initial operating 
license that an acceptable level of safety 
existed, and that the common defense 
and security was provided, does not 
remain fixed for the term of the 
operating license. The licensing basis 
evolves throughout the term of the 
operating license because of the 
continuing regulatory activities of the 
Commission, as well as the activities of 
the licensee. As discussed in sections 
IV.b. (ii) through (vi) and IV.c, the 
Commission engages in a large number 
of regulatory activities which, when 
considered together, constitute a 
regulatory process that provides ongoing 
assurance that the licensing bases of 
nuclear power plants provide an 
acceptable level of safety. This process 
includes research, inspections, audits, 
investigations, evaluations of operating 
experience, and regulatory actions to 
resolve identified issues. The 
Commission's activities may result in 
changes to the licensing bases for 
nuclear power plants through the 
promulgation of new or revised 
regulations, acceptance of licensee 
commitments for the modification to 
nuclear power plant designs and 
procedures, and the issuance of orders 
or confirmatory action letters or 
confirmation that there is no need to 
change the licensing basis. In this way. 


the Commission’s consideration of new 
information provides ongoing assurance 
that the licensing bases for all nuclear 
power plants provide an acceptable 
level of safety. The process will 
continue through the term of a renewed 
license. Similarly, the Commission 
considers new information on whether 
the nuclear power plants continue to 
provide for the common defense and 
security, such as changes in ownership 
or proposals to use highly enriched fuel. 
These processes will also continue 
throughout the term of the renewed 
license. 

In addition to Commission-required 
changes in the licensing bases, a 
licensee may also seek changes to the 
current licensing basis for its plant. 
However, as a commenter indicated, 
these changes are subject to the 
Commission’s formal regulatory controls 
with respect to the changes, including 10 
CFR 50.59, 50.90, 50.91, and 50.92. Under 
5 50.59, a licensee may make changes to 
its facility without prior Commission 
approval if certain conditions are met; 
documentation of these changes must be 
maintained for specified periods of time. 
This regulation also requires a licensee 
to annually submit to the Commission a 
description of the changes made to the 
facility without prior NRC approval. A 
licensee may also request Commission 
approval to change its licensing basis or 
facility if the conditions stated in § 50.59 
cannot be met using the license 
amendment process described in 
§5 50.90 and 50.92. These regulatory 
controls ensure that a documented basis 
for licensee-initiated changes in the 
licensing basis for a plant exists and 
that Commission review and approval is 
obtained prior to implementation if 
changes to the licensing basis raise 
unreviewed safety questions or involve 
changes to the technical specifications. 
The final safety analysis report is 
periodically updated to reflect such 
changes. 

In sum. the Commission’s regulatory 
processes provide reasonable assurance 
that the discipline of a formal license 
renewal review against either the full 
range of current safety requirements or 
the requirements on common defense 
and security would not add significantly 
to safety or common defense and 
security and is not needed to ensure that 
continued operation during the renewal 
term is not inimical to the public health 
and safety or the common defense and 
security. 

(ii) Review of Operating Events 

The Commission has a program for 
the review of operating events at 
nuclear power plants. As a requirement 
of the current licensing basis, and one 


that would continue during the renewal 
term, each licensee is required to notify 
the Commission promptly of any plant 
event that meets or exceeds the 
threshold defined in 10 CFR 50.72 and to 
file a written licensee event report for 
those events that meet or exceed the 
threshold defined in 10 CFR 50.73. The 
NRC reviews this information daily and 
follow-up efforts are carried out for 
events that appear to be potentially risk 
significant or are judged to be a possible 
precursor to a more severe event. 
Depending on the significance, further 
action may be taken to notify all 
licensees or to impose additional 
requirements. The NRC receives 
information on operating events from 
licensees in the form of licensee event 
reports and disseminates information 
that may be relevant to safety, 
safeguards, or environmental issues in 
the form of information notices. The 
NRC also transmits information to and 
requests action by licensees through 
bulletins and other reports such as 
generic letters. These documents 
typically require a written response 
from licensees concerning actions taken 
or to be taken over a period of time to 
address matters of safety, safeguards, or 
environmental significance, if a 
licensee's action does not adequately 
address items described in a bulletin, 
the staff may consider issuing an order 
to impose the specific requirement. The 
total program offers a high degree of 
assurance that events that are 
potentially risk significant or precursors 
to potentially significant events are 
being reviewed and resolved 
• expeditiously. 

(iii) Generic Safety Issues 

As described in SECY-89-138, the 
Commission also maintains an active 
program for evaluating and resolving 
generic safety issues that may impact 
public health and safety. A generic 
safety issue (GSI) involves a safety 
concern that may affect the design, 
construction, or operation of all. several, 
or a class of reactors or facilities. Its 
resolution may have a potential for 
safety improvements and promulgation 
of new or revised requirements or 
guidance. The prioritization process, as 
described in NUREG-0933. evaluates the 
safety significance of an issue and 
classifies the issues as high, medium, or 
low priority GSIs. GSIs that are 
categorized as high priority are further 
evaluated to determine whether they 
involve questions regarding adequate 
protection of the public health and 
safety and therefore should be re¬ 
categorized as unresolved safety issues 
(USIs). GSIs are issues that involve 
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enhancements to safety but do not call 
into question the adequacy of the 
current licensing basis. By contrast, 

USIs arc defined as issues that 
potentially involve adequate protection 
of the public health and safety. Thus, a 
USI may represent a matter where the 
adequacy of the current licensing basis 
has not been established. Resolution of 
a USI may result in a determination that 
action is necessary to ensure adequate 
protection, or it may result in a 
conclusion that, in fact, there are no 
concerns as to adequate protection of 
the public health and safety and further 
action is not warranted. The licensing 
basis of individual plants includes 
changes that have resulted from 
resolution of generic issues determined 
to be applicable and will include 
applicable generic-issue-derived 
changes in the future. 

A special group of 22 GSIs deemed to 
be of sufficient significance to warrant 
both a high-priority resolution effort and 
special attention in tracking were 
designated as USIs. All USIs have been 
resolved. Most of the USI resolutions 
have been implemented; the remainder 
are being implemented on a satisfactory 
schedule. In one case, USI A-46. 

“Seismic Qualification of Equipment in 
the Operating Plants,” the NRC and the 
utility groups are negotiating the 
implementation schedule in accordance 
with the NRC policy on integrated 
schedule for plant modifications, 

Generic Letter 83-20, dated May 9,1983. 
This process for ensuring 
implementation of these remaining USIs 
is the same process used by the NRC in 
the past to ensure resolution and 
implementation of USIs. Furthermore, 
this process will be used in the future if 
the NRC identifies new issues that meet 
the definition of a USI. 

The CSI resolution process, including 
USIs, is limited to issues that are not of 
such gravity that immediate action 
(remedy or shutdown) is required. 
Several comments were received 
suggesting that the implementation of ail 
resolved USIs and GSIs should be a 
prerequisite to license renewal. The 
Commission disagrees. The Commission 
believes that it has used, and will 
continue to use, a regulatory process 
that ensures that issues constituting 
USIs will be identified, resolved, and 
implemented with no undue risk to the 
public health and safety or common 
defense and security. This process has 
proved effective in the past and will 
continue to be used in the future. 

Cost-benefit analyses were employed 
as part of the basis of resolving GSIs 
involving safety enhancement above the 
adequate safety level. In these tradeoffs 


No. 240 / Friday, December 13, 1991 


between net safety benefit and net cost, 
the remaining plant operating term 
ordinarily enters the calculations. Both 
the safety value and the cost impact can 
increase with added plant operating 
time. The safety value could increase 
over time more than the cost impact, as 
would be the case when costs are 
largely one-time initial costs but the risk 
reduction benefit accumulates year after 
year with continued operation. As part 
of its efforts toward developing the 
license renewal rule, the Commission 
examined the resolved GSIs for possible 
cases in which consideration of the 
additional operating time during the 
renewal term might have altered the 
regulatory decision. Since the cases in 
which cost-benefit tradeoffs entered the 
decision involved only safety 
enhancement issues and not issues of 
adequate safety, examination of the 
effect of the renewal term was not 
compelled by adequate safety 
considerations. Rather, the Commission 
undertook the examination as a matter 
of prudence to determine if there was a 
possible safety enhancement during the 
renewal term. The examination covered 
cases that have the following 
characteristics: 

(1) Backfitting of a new requirement within 
the original license term was judged not to be 
worthwhile. 

(2) Addition of a renewal term could 
increase the safety value without 
commensurate increase in cost impact. 

(3) The extent and other circumstances of 
the effect of license renewal on values and 
impacts are such as to suggest the possibility 
that with a 20-year increase in operating time 
backfitting deserved consideration. In 
addition to operating time, projected 
population increases near the plant sites 
were taken into account. 

Of the 249 GSIs that were resolved 
through October 1990,139 did not result 
in backfit requirements. (GSI resolution 
efforts started or in progress after 
October 1990 examine renewal-term 
effects as part of the original issue 
resolution process.) A screening of these 
139 GSIs led to the identification of 
three issues for which a reexamination 
of the backfit determination for the 
license renewal period appeared 
prudent. In two instances, the 
reexamination led to confirmation of the 
appropriateness of the no-backfit 
decision for an additional 20 years of 
operation beyond an original 40-year 
license term. A third issue had been 
placed in the resolution process for 
reconsideration aside from license 
renewal and is currently under 
reevaluation. All of the issues identified 
for reexamination are issues of 
potentially worthwhile safety 
enhancements: none involve adequate 
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protection concerns. (A more detailed 
discussion of this reexamination 
appears in NUREG-1412. Details of the 
screening are reported in NUREG/CR- 
5382, “Screening of Generic Safety 
Issues for License Renewal 
Consideration,” NRC, June 1991.) 

(iv) Systematic Evaluation Program 

In 1977. the NRC initiated the 
Systematic Evaluation Program (SEP) to 
review the designs of 10 of the oldest 
operating nuclear power plants and 
thereby confirm and document their 
safety. The reviews were organized into 
approximately 90 review topics (reduced 
by consolidations from 137 originally 
identified). 

The SEP effort highlighted a group of 
27 regulatory topics for which corrective 
action was generally found to be 
necessary for the initial SEP plants and 
for which safety improvements for other 
operating plants of the same vintage 
could be expected. The topics on this 
smaller list are referred to as the SEP 
lessons learned, and the Commission 
expects that these topics would be 
generally applicable to operating plants 
that received their construction permits 
in the late 1960s or early 1970s. 

Four of the 27 regulatory topics 
highlighted in the SEP effort have been 
completely resolved and one is of such 
low safety significance as to require no 
regulatory action. The Commission has 
determined that none of the 22 issues 
remaining open requires immediate 
action to protect the public health and 
safety. The Commission has 
incorporated the 22 issues into the 
established regulatory process for 
determining the safety importance of 
GSIs. Further, attention as part of a 
license renewal application is not 
required. As with the case for GSIs and 
USIs. the existing prioritization process 
that is being used during the review and 
prioritization of the SEP lessons learned 
issues should prove to be adequate in 
the future to resolve these issues. 

(v) Severe Accident Policy 

The regulatory philosophy containing 
the two fundamental principles is also 
consistent with the Commission’s policy 
statement entitled “Severe Reactor 
Accidents Regarding Future Designs and 
Existing Plants” (50 FR 23138; August 8, 
1985). In this policy statement, the 
Commission concluded that existing 
plants pose no undue risk to public 
health and safety. Moreover, the 
Commission stated that it has ongoing 
nuclear safety programs, described in 
NUREG-1070, that include the resolution 
of unresolved safety issues and generic 
safety issues, the Severe Accident 
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Research Program, operating experience 
and data evaluation concerning 
equipment failures and human error, 
and review by NRC inspectors to 
monitor the quality of plant 
construction, operation, and 
maintenance. If new safety information 
were to become available, from any 
source, to question the Commission’s 
conclusion of no undue risk, then any 
technical issues so identified would be 
resolved by the NRC under its backfit 
policy and other existing procedures, 
including the possibility of generic 
rulemaking. 

(vi) Probabilistic Risk Assessment 

Although a plant-specific probabilistic 
risk assessment (PRA) will not be a 
requirement for the renewal of plant 
operating licenses, the Commission 
recognizes that a plant-specific PRA can 
be used as an effective tool to provide 
Integrated insights into the plant design, 
resulting in an additional relative 
measure of overall plant safety. While 
the Commission believes that the 
methodology for conducting an 
integrated plant assessment needed to 
ensure that aging of SSCs is 
appropriately managed should 
emphasize deterministic approaches, the 
Commission also acknowledges that 
PRA techniques could be used as a 
supplemental tool in the renewal 
applicant’s integrated plant assessment. 
The Commission recognizes that PRA 
can be an effective tool to provide 
added assurance that all SSCs important 
to license renewal have been evaluated, 
as further discussed in section IV.e. 

The Commission received a number of 
comments concerning the use of PRA or 
severe accident management studies for 
license renewal. The industry 
commented that completion of the 
individual plant examination (1PE) and 
individual plant examination for 
external events (IPEEE) programs for 
severe accident management using PRA- 
type analysis should not be a 
prerequisite to license renewal. Current 
severe accident programs, namely the 
IPE and IPEEE programs, although 
important to the Commission, are 
considered safety enhancements and. as 
such, their completion will not be a 
requirement for license renewal. For 
many licensees, the IPE and IPEEE 
programs may be completed before a 
license renewal application is 
submitted. 

c. Current Licensing Basis 

(i) Current Licensing Basis Explained 

As defined in § 54.3 of the rule, the 
current licensing basis (CLB) is the set of 
NRC requirements applicable to a 


specific plant and a licensee’s written 
commitments for ensuring compliance 
with and operation within applicable 
NRC requirements and the plant-specific 
design basis (including all modifications 
and additions to such commitments over 
the life of the license) that are docketed 
and are in effect. The CLB includes the 
NRC regulations contained in 10 CFR 
parts 2,19. 20. 21. 30. 40. 50, 51, 54, 55, 70, 
72, 73, and 100 and appendices thereto; 
orders, license conditions; exemptions; 
and technical specifications. It also 
includes the plant-specific design basis 
information defined in 10 CFR 50.2 as 
documented in the most recent final 
safety analysis report (FSAR) as 
required by 5 50.71(e). In addition, the 
CLB includes the licensee’s w r ritten 
commitments remaining in effect that 
were made in docketed licensing 
correspondence such as licensee 
responses to NRC bulletins, generic 
letters, and enforcement actions, 
licensee commitments documented in 
NRC safety evaluations, or as described 
in licensee event reports. 

The CLB generally undergoes 
adjustment from time to time in the light 
of new information that develops during 
the plant’s operating life. The Atomic 
Energy Act directs the Commission to 
ensure that nuclear power plant 
operation i9 not inimical to the health 
and safety of the public. However, this 
standard is not absolute protection or 
zero risk, and therefore safety 
improvements beyond the minimum 
needed to meet this standard are 
possible. As new information is 
developed on technical subjects, the 
NRC identifies potential hazards and 
then may require that plants be able to 
cope with such hazards with sufficient 
safety margins and reliable systems. If 
this new information reveals an 
unreviewed safety question, the 
Commission may. in light of the 
information, conclude that assurance of 
an acceptable level of safety requires 
changes in the existing regulations. 
Therefore, as the Commission identifies 
new issues or concerns, reasoned 
engineering decisions occur within the 
Commission concerning whether any 
additional measures must be taken at 
plants to resolve the issues. When 
specific actions are identified, the 
Commission, through its regulatory 
programs, can modify the licensing 
bases at operating plants at any time to 
resolve the new concern. This process of 
determinations concerning backfitting of 
evolving requirements to plants already 
licensed is guided by the provisions of 
the backfit rule (10 CFR 50 109). Before 
promulgation of the current backfit rule, 
similar considerations were applied, 


though the backfit rule enhanced the 
discipline of the process. 

In view of the regulatory programs 
and process just described, it is evident 
that the licensing basis differs among 
plants. These differences arise from 
differences in license date as well as 
differences in such factors as site, plant 
design, and plant operating experience. 
The paragraphs above have described, 
in general terms, the process employed 
by the Commission to provide continued 
assurance that the licensing basis at an 
operating plant provides an acceptable 
level of safety at any point in time 
during its operating life and that the 
current licensing bases of older plants 
remain acceptable through backfit of 
new requirements and guidance when 
that is necessary for adequate safety or 
warranted as worthwhile safety 
enhancements. 

A large number of public comments 
expressed concern that the proposed 
definition of CLB restricted the CLB to 
the specific information on the docket at 
the time of the filing of a license renewal 
application. As such, the proposed CLB 
definition suggested that neither a 
licensee nor the staff could make 
changes to the existing 10 CF’R part 50 
license while the 10 CFR part 54 renewal 
application was under review. In the 
final rule, the Commission has revised 
the definition of the CLB by removing 
the phrasing that limited the CLB to that 
defined at the time of submittal of the 
renewal application. The Commission 
has also revised the rule (§ 54.21(e)) to 
include the requirement for licensees to 
provide periodic updates of the renewal 
application to reflect changes to the 
CLB. These updates should contain a 
determination whether any such 
changes would modify the renewal 
application. 

Some commenters also raised a 
concern that the proposed CLB 
definition is too vague and too broad. In 
particular, commenters noted that the 
words “but are not limited to” are so 
broad as to render the definition 
meaningless, and the proposed 
definition did not specify that only 
written commitments should be included 
in the CLB. In response to these 
comments, the Commission has revised 
the CLB definition to restrict 
commitments to those that are written 
and on the plant-specific docket. The 
Commission has removed the 
ambiguous phrasing and has enhanced 
the definition to include written 
commitments as documented in the NRC 
safety evaluation reports. 

The Commission has also added 10 
CFR part 51 to the definition of the CLB. 
Inclusion of 10 CFR part 51. which 
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c ontains environmental protection 
regulations, is necessary to continue the 
current licensing bases for a plant 
licensed under 10 CFR part 50. 

(ii) Regulatory Processes Underlying 
Current Licensing Bases 

In support of the proposed license 
renewal rule, the Commission proposed 
to make a generic finding that the 
reasonable assurance of adequate 
protection findings for the issuance of 
an operating license continued to be true 
at the time of application for license 
renewal. Therefore, they need not be 
made anew at the time a renewed 
license is granted. As part of the final 
license renewal rule, the Commission no 
longer considers it appropriate to codify 
such a ruling in the regulations. The 
final license renewal rule reflects and 
documents the Commission’s belief that, 
with the exception of age-related 
degradation unique to license renewal, 
current regulatory processes are 
sufficiently broad and rigorous and that 
these processes generally provide 
reasonable assurance that extended 
operation of existing plants would not 
endanger the public health and safety 
and would not be inimical to the 
common defense and security. This 
belief leads the Commission to find in 
this rulemaking that the discipline of a 
relicensing review process, except in the 
area of age-related degradation unique 
to license renewal, is not necessary to 
ensure that operation is not inimical to 
the public health and safety or common 
defense and security during the period 
of extended operation. NUREG-1412, 

* Foundation for the Adequacy of the 
Licensing Bases,” describes how the 
licensing process has evolved in major 
safety issue areas under process that 
have ensured continued adequacy of all 
operating plants. NUREG-1412 provides 
historical illustrations of how the 
process has addressed potential safety 
issues and new information over the 
course of time. As such, it provides 
additional support for the Commission’s 
determination that it is unnecessary to 
review an operating plant’s licensing 
basis, except for age-related 
degradation concerns unique to license 
renewal, at the time of license renewal. 
NUREG-1412 does this in generic terms. 
NUREG-1412 also illustrates how the 
regulatory process has provided and 
will continue to provide assurance that 
an operating reactor’s licensing basis 
will continue to provide an acceptable 
level of safety during any renewal term. 

Commenters argued that the CLB of a 
number of plants is inadequate. Multiple 
examples of operational concerns and 
issues at specific plants were identified 
to demonstrate the inadequacy of the 
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CLBs. In particular, existing NRC 
documents were referenced by a 
commenter to list operational concerns 
with power oscillations in BWRs, motor- 
operated valve testing, potential 
accidents when shut down, questions on 
the allowed cyclic lifetime of 
components, potential hydrogen 
combustion/explosion, and flooding 
caused by floor drains. Grandfather 
clauses in existing regulations and 
exemptions granted to regulations and 
previous backfit decisions were raised 
as challenges to the adequacy of the 
CLB. Additionally, cuts in the research 
budget were challenged as creating 
regulatory gaps to ensuring adequate 
protection. A commenter stated that 
stricter safety standards than those of 
the United States are being applied in 
some European countries, and this was 
evidence of the inadequacy of the CLB. 

The Commission does not agree with 
these comments. The examples cited 
were all identified by the NRC through 
the inspection and oversight processes. 
The identification of these issues 
through the regulatory process 
demonstrates that the Commission’s 
programs are effective in identifying 
new technical and safety issues and 
areas of noncompliance and at resolving 
these issues in a timely fashion. The 
resolution of issues can occur through a 
variety of mechanisms. The NRC used 
rulemaking to address resolution of 
hydrogen combustion/explosion issues 
and anticipated transients without 
scrams. The NRC has also issued 
generic letters requiring licensee 
analysis and description of action taken 
in response to the analysis for motor- 
operated valves, floor drains, and 
potential accidents while the reactor is 
shut down. In each example provided by 
the commenters, appropriate corrective 
action was taken or is being taken on a 
plant-specific or on an industry-wide 
basis to either modify the CLB to resolve 
the concern or to ensure the continued 
compliance with the present CLB. 

Grandfather clauses in existing 
regulations and exemptions granted to 
existing regulations do not change the 
Commission’s conclusior that the 
regulatory process ensures that plant- 
specific CLBs provide an acceptable 
level of safety. Grandfather clauses are 
provided in the regulations for one of 
two reasons. The plants grandfathered 
by a specific regulation either have a 
technically equivalent (but not an exact) 
resolution to the action required in the 
rule or the issue is considered a safety 
enhancement to be required on new 
designs but not backfitted on older 
plants. In either case, the regulatory 
process of rulemaking requires the 
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Commission to make a decision on 
whether new requirements should be 
backfitted to all plants or a subset of 
plants and to provide the basis for that 
decision as part of the regulatory record. 
A review of existing regulations did not 
identify any grandfather clauses in 
which the decision to implement the 
specific regulation included time- 
dependent factors. In this light, the 
Commission continues to believe that 
current regulations, which may contain 
grandfather clauses, continue to provide 
and ensure that all plants provide an 
acceptable level of safety. 

Exemptions to the regulations are 
granted with an approved plant-specific 
technical justification. Generally, 
exemptions are granted because the 
licensee has an equivalent but 
alternative method of satisfying the 
intent of the regulation. Thus, unless the 
exemption involves a time-dependent 
function, the existence of an exemption 
does not change the NRC’s conclusion 
that the regulatory process is sufficient 
to ensure that the CLBs of all plants 
provide an acceptable level of safety for 
the renewal term of operation. The 
license renewal applicant will be 
required to review all exemptions 
granted by the Commission. Exemptions 
that do contain time-dependent 
considerations will be addressed in the 
license renewal application, as required 
by § 54.21(c). 

Changes in NRC’s research funding 
are not creating ’’regulatory gaps," as 
alleged by a commenter. The NRC’s 
research funding is allocated based 
upon the safety significance and priority 
of the issues involved. The important 
issues affecting safety are funded, and it 
is expected that they will continue to be 
funded in the future. Lower-priority 
issues are addressed as funding permits. 

The Commission does not agree that 
stricter safety standards are being 
applied in some European countries 
than are those of the United States. In 
many cases, the standards used by other 
countries are identical to those used in 
the United States. In other cases, there 
are differences between standards or 
approaches to regulation, but these 
differences cannot necessarily be 
characterized in terms of standards 
being stricter or less strict. The issue is 
not a comparison of the strictness of 
specific standards but. rather, plant 
safety. The requirements and 
regulations when coupled w r ith the 
regulatory programs must be adequate 
to provide reasonable assurance that 
authorized activities can be conducted 
without endangering the health and 
safety of the public. As noted 
previously, the Commission has 
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concluded that the regulatory processes 
are sufficiently broad and rigorous to 
provide such reasonable assurance. 

In sum, the NRC’s regulatory process 
is sufficiently broad and rigorous to 
establish that the added discipline of a 
formal licensing review at license 
renewal against the full range of current 
safety requirements is not necessary to 
ensure that extended operation is not 
inimical to the public health and safety. 

(iii) Compliance With the Licensing 
Bases 

The Commission has determined that 
a finding of compliance of a plant with 
its current licensing basis is not required 
for issuance of a renewed license. When 
a plant’s original operating license w f as 
issued, the Commission made a finding, 
pursuant to 10 CFR 50.57(a)(1). that 
construction of the plant had been 
substantially completed and was in 
conformity with the construction permit, 
the operating license application, the 
requirements of the Atomic Energy Act. 
and the NRC’s rules and regulations. 
That finding was essentially equivalent 
to a finding that the plant was in 
compliance with its licensing basis as it 
existed at the time of issuance of the 
operating license. 

Once the operating license is issued, 
the licensee must continue to comply 
with its licensing basis unless the 
licensing basis is properly changed or 
the licensee is formally excused by the 
NRC from compliance. Assurance of 
continued licensee compliance during 
the license term rests on two factors: (1) 
Licensee programs required by the 
NRC’s rules and regulations to ensure 
continued safe operation of the plant, 
and (2) the NRC’s regulatory oversight 
program. 

The licensees’ programs include self¬ 
inspection. maintenance, and 
surveillance programs that monitor and 
test the physical condition of plant 
equipment as the plant operates, as well 
as review of systems, structures, and 
components. Through these programs, 
licensees identify the degradation of 
components due to a number of different 
environmental stressors and are, in 
general, able to replace or refurbish 
their equipment so that the frequency 
and severity of challenges to plant 
systems, structures, and components 
would be expected to remain within 
acceptable limits and the necessary 
safety features would be expected to 
work when actually called upon under 
transient or accident conditions. 

The Commission's inspection program 
has been constructed around a series of 
inspection procedures that provide for 
the routine examination of activities at 
an operating nuclear facility on a 


periodic basis. Once licensed, a nuclear 
facility remains under NRC surveillance 
and undergoes periodic safety 
inspections during construction and 
operation. The inspection program is 
designed to obtain sufficient information 
on licensee performance, through direct 
observation and verification of licensee 
activities, to determine whether the 
facility is being operated safely and 
whether the licensee management 
control program is effective and to 
ascertain whether there is reasonable 
assurance that the licensee is in 
compliance with the NRC regulatory 
requirements. The program includes 
inspection of the licensee’s performance 
in technical disciplines such as 
operations, radiological controls and 
protection, maintenance, surveillance, 
emergency preparedness, physical 
security, and engineering. 

The NRC inspection program relies 
primarily on audits. Thus, it does not 
necessarily examine every activity or 
item, but verifies, through carefully 
selected samples, that activities are 
being properly conducted to enhance or 
ensure safety. The inspection process 
monitors the licensee’s activities and 
provides feedback to the licensee's plant 
management to allow it to take 
appropriate corrective actions. 

The current inspection program 
allocates NRC’s inspection resources 
between three types of inspections. 

These are mandatory inspections, 
regional initiative and reactive 
inspections, and special emphasis 
inspections and are specified in the NRC 
Inspection Manual Chapters. A 
minimum set of mandatory routine 
inspections, referred to as the Core 
Program, are performed at each 
operating unit to evaluate licensee 
performance and identify potential 
safety concerns in their early stages of 
development. This group of inspections 
is a primary activity for resident 
inspectors and regional specialist 
inspectors. These inspections emphasize 
observation and evaluation of ongoing 
facility operations and supporting 
activities affecting the safety function of 
facility systems, structures, and 
components. 

The inspections knowm as regional 
initiative or reactive inspections are 
conducted by the NRC staff in response 
to plant safety performance concerns or 
where NRC believes the greatest safety 
benefit can be obtained. The initiative 
component of the inspections program is 
used to follow up on problems identified 
in licensee performance during the 
mandatory routine inspections. The 
reactive component of the inspection 
program allow s NRC to respond to 
allegations, unusual circumstances, and 


operational events. These reactive 
efforts vary from inspections of minor 
events and allegations to evaluation of 
major events. They are far-ranging and 
involve assessment of the initial 
response to the incident itself, 
participation in the restoration of the 
plant to a safe state, and post-event 
evaluation. Frequently, the post-event 
analysis points out the need to inspect 
other plants that may have similar 
problems. 

Lastly, special emphasis inspections 
include mandatory team inspections 
that provide for inspection emphasis in 
a selected area of plant operations or 
inspections to follow up on safety issues 
that are generic in nature and special 
headquarters team inspections that are 
intended to address a specific area of 
concern regarding safe operations. 
Multidisciplinary teams, led by a 
supervisor or an experienced team 
leader, are designed to inspect ongoing 
engineering and operational activities 
concurrently and audit the 
administrative controls governing the 
management of the activities. This type 
of inspection gives NRC an indepth, 
detailed look at how the licensee’s 
organization functions as a unit. 
Additionally, it offers insight into the 
overall effectiveness of the licensee’s 
program. Thus, a team inspection 
provides a comprehensive examination 
of a licensee’s program, whether it is a 
facility under construction or in 
operation. Team inspections are 
manpower intensive, and the 
multidisciplinary aspect gives an added 
perspective that cannot be achieved by 
individual inspectors For example, 
operational readiness team inspections 
are used by the regional staff to make 
integrated assessments of hardware, 
procedures, and plant personnel 
performance. Most operational 
readiness team inspections are 
conducted during the startup of new 
plants or during the startup of currently 
licensed plants after long outages. They 
generally are about a week in duration 
and include around-the-clock coverage 
during critical evolutions. These 
performance-oriented multidiscipline 
team inspections have been found to be 
an effective means for assessing 
licensee performance. 

It is particularly important to note that 
implementation of the NRC inspection 
program does not supplant the licensee’s 
programs or responsibilities. Rather, it 
provides a feedback mechanism and an 
independent verification of the 
effectiveness of the licensee’s 
implementation of its programs to 
ensure that operations are being 
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conducted safely in accordance with 
applicable NRC requirements. 

The NRC staff performs inspections 
on nuclear power reactors both during 
construction and throughout the plant 
operating life. As a reactor progresses 
through design, construction, 
preoperational readiness, startup, 
operation, and now license renewal, the 
inspection program changes to meet the 
specific needs of each phase. An onsite 
resident inspector provides a continuous 
regulatory presence, as well as a direct 
contact between NRC and the licensee. 
From the vantage point of NRC. the 
resident inspector is a key individual in 
determining what additional inspections 
need to be performed at a specific site 
and in ensuring that the overall 
inspection program at the facility is 
accomplished. 

The regular inspection activity of the 
resident inspector is supplemented by 
the efforts of engineers and specialists 
from the NRCs regional and 
headquarters staff who perform 
inspections in a wide variety of 
engineering and system disciplines, 
ranging from civil and structural to 
health physics and reactor core physics. 
The specialist inspectors provide a 
perspective that is different from, but 
complementary to, that of the resident 
inspector. Since the specialists inspect 
many different plants and therefore see 
many different ways of accomplishing a 
function, they have a comprehensive 
view of their specialty. 

In summary, the inspection program, 
as discussed in NRC Inspection Manual 
Chapter (IMC) 2500, Reactor Inspection 
Program, and 1MC-2515, Light-Water 
Reactor Inspection Program— 
Operations Phase, and as implemented, 
provides reasonable assurance that 
conditions adverse to quality and safe 
operation are identified and corrected 
and that a formal review of compliance 
by a plant with its Licensing basis is not 
needed as part of the review of that 
plant s renewal application. 

Both the licensees' programs for 
ensuring safe operation and the 
Commission's regulatory oversight 
program have been effective in 
identifying and correcting plant-specific 
noncompliance with the licensing bases. 
These programs will continue to be 
implemented throughout the remaining 
term of the operating license, as well as 
the term of any renewed license. In view 
of the comprehensiveness, effectiveness, 
and continuing nature of these 
programs, the Commission concludes 
that license renewal should not include 
a new. broad-scoped inquiry into 
compliance that is separate from and 
parallel to the Commission's ongoing 
compliance oversight activity. 


Noncompliances are generally 
independent of fin a casual sense) the 
renewal decision. 1 For example, failures 
to comply with station blackout 
requirements are not "caused” by the 
impending expiration of an operating 
license. 

(iv) Consideration of the Current 
Licensing Bases 

Section 54.21(a) of the proposed rule 
would have required that a licensee 
"compile a list of documents identifying 
portions of the current licensing basis 
relevant to the integrated plant 
assessment." This list was to have been 
submitted to the NRC as part of the 
renewal application. The proposed rule 
also would have required the licensee to 
"review the current licensing basis 
compilation for the purpose of 
determining the systems, structures, and 
components to be evaluated and the 
acceptance criteria to be used in the 
integrated plant assessment." Finally, 
the proposed rule would have required 
the licensee to maintain "all documents 
describing the CLB" in an auditable and 
retrievable form. A large number of 
public comments were received on the 
need to compile the CLB. Commenters 
argued that compilation of the CLB in an 
auditable form is unnecessary since all 
such documents are already on file with 
the NRC and in its public document 
room. In addition, these commenters 
also indicated that compilation of the 
CLB is not necessary for the integrated 
plant assessment (IPA) since 
§ 54.21(a)(4) of the proposed rule would 
have required the applicant to describe 
and provide the basis for resolving 
issues presented by the age-related 
degradation of SSCs. Others commented 
that the NRC should not only require a 
list of the documents comprising the 
CLB, but also the documents themselves. 
These commenters stated that the NRC 
should review the documents to ensure 
that the plant is complying with the CLB. 

After consideration of all comments 
concerning the compilation of the CLB, 
the Commission has concluded that it is 
not necessary to compile, review, and 
submit a list of documents that comprise 
the CLB in order to identify the systems, 
structures, and components (SSCs) 


• However, allegations that the implementation of 
a licensee's proposed actions to address age-related 
degradation unique to license renewal has or will 
cause noncompliance with the plant's current 
licensing basis during the period of extended 
operation, or that the failure of the licensee to 
address age-related degradation unique to license 
renewal in a particular area has or will cause such 
noncompliunce during the period of extended 
operation would be valid subjects for contention, 
since the claim essentially questions the adequacy 
of the licensee's program to address age-related 
degradation unique to license renewal. 


important to license renewal and to be 
considered in the IPA. 

The Commission has determined that 
licensees should be provided the 
flexibility to develop the methodology to 
ensure that (1) all SSCs important to 
license renewal have been identified, (2) 
the effects of age-related degradation 
unique to license renewal have been 
evaluated, and (3) the necessary 
programs for management of this age- 
related degradation have been or will be 
implemented, rather than the 
Commission explicitly prescribing 
compilation of the CU3. Therefore, the 
final rule has been revised to require 
license renewal applicants to describe 
and justify their methods (1) for 
identifying and screening all SSCs 
important to license renewal; (2) for 
ensuring that the current licensing basis 
is used, as necessary, to evaluate and 
establish aging management programs; 
and (3) for ensuring that a licensee's 
age-related degradation management 
program maintains the current licensing 
basis for SSCs during the period of 
extended operation. 

The Commission will evaluate the 
licensee’9 methodology based on an 
understanding that the design of many 
components, including safety margins, 
was initially assumed to have a service 
life of 40 years. The licensee's 
methodology should refer to the CLB, as 
necessary, to identify and define the 
technical limits for operation of 
important components. These technical 
limits would need to be evaluated as 
part of a renewal application to ensure 
that operation during the renewal term 
would not exceed the design capability 
of specific components, including 
appropriate safety margins. The 
evaluation of the effects of fatigue on 
SSCs is an example of how the CLB 
along with other documentation may be 
used in the rPA. To evaluate the effects 
of fatigue, a licensee would have to refer 
to the CLB to identify the design 
assumptions affecting service life, actual 
plant conditions, and applicable 
requirements and commitments in order 
to determine whether the character or 
magnitude of fatigue is greater than 
assumed for the initial operating terra 
and new actions need to be initiated. 

The Commission has revised § § 54.21(a) 
and 54.37 to more clearly set forth the 
licensee's obligations with respect to the 
CLB. First, the renewal applicant must 
describe and justify the methodology 
used to identify SSCs important to 
license renewal. The methodology must 
include a description of how the CLB 
was considered in identifying effective 
programs for SSCs important to license 
renewal that have age-related 
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degradation that is unique to license 
renewal. 

Second, the licensee is required by 
§ 54.37(a) to maintain all documents 
referenced in the IPA in an auditable 
and retrievable form. By “auditable and 
retrievable." the Commission intends 
that the documents be available for 
licensee use and NRC inspection within 
a reasonable time period. While the 
documents need not be stored together 
at the same physical location, the 
licensee should have a system so that 
the documents can be retrieved from 
storage. 

Third, the licensee’s evaluation of 
aging management programs includes 
consideration of the CLB as appropriate. 

The Commission has also added a 
supplement. 

d. Second Principle: Maintaining the 
Licensing Basis During Renewal Term 

(1) General 

The second principle for license 
renewal is that the plant-specific 
licensing basis must be maintained 
during the renewal term in the same 
manner and to the same extent as during 
the original licensing term. This 
principle is a necessary complement to 
the first principle. Several provisions in 
the rule serve to ensure adherence to the 
licensing basis: (1) Section 54.22 requires 
that the technical specifications be 
changed as needed for license renewal. 

(2) § 54.33(d) requires as a condition of 
the license that the licensee maintain 
the effectiveness of programs approved 
by the staff to manage age-related 
degradation unique to license renewal, 

(3) § 54.37(b) requires the licensees to 
periodically update their FSAR 
supplement to accurately reflect the 
current status of systems, structures, 
and components important to license 
renewal and of age-related degradation 
management programs. (4) § 54.37(c) 
requires licensees to annually submit a 
list of changes to programs managing 
age-related degradation unique to 
license renewal that do not decrease the 
effectiveness of these programs and a 
summary of safety evaluations 
supporting such changes, and (5) 

§ 54.33(e) states that the licensing basis 
for the renewed license shall include the 
plant’s current licensing basis as defined 
in § 54.3(a), which includes those 
provisions addressing age-related 
degradation. These provisions, together 
with the continuation of the NRC’s 
regulatory oversight program throughout 
the term of a plant’s renewed license, 
will ensure that the current licensing 
basis will be maintained throughout the 


term of the rene’.ved license in the same 
manner and to the same extent as during 
the original licensing term. 

The Commission intends to continue 
its regulatory oversight program 
throughout the term of renewed licenses. 
This program, discussed in detail in 
section IV.c, “Current Licensing Basis.“ 
has been successful in the past in 
ensuring licensee compliance with 
applicable requirements and licensee 
commitments, as well as identifying 
important areas of noncompliance. The 
Commission believes that this oversight, 
when continued throughout the term of 
the renewed license and modified as 
necessary to reflect new information 
and experience of extended operation, 
will also provide reasonable assurance 
that licensees are in compliance with 
their plants’ licensing bases during the 
term of their renewed licenses. 

Several commenters expressed 
concern that the wording of 10 CFR part 
54 elevated all commitments of the 
current licensing basis to an equivalent 
level of a license condition for the 
renewal term. The Commission did not 
intend that all commitments have equal 
safety importance or enforcement 
status. The Commission recognized that 
the current licensing basis consists of 
many diverse elements of varying safety 
importance and enforcement status. 
Some elements are formal license 
conditions, technical specifications, or 
additional conditions that require prior 
NRC approval before changing: others 
are written commitments on the docket 
that may be changed by the licensee. 

By stating that the current licensing 
basis is maintained for the renewal 
term, the Commission intends to ensure 
the continuation of an acceptable level 
of safety for that plant. Through its 
review and oversight programs, the 
Commission will ensure that the 
operation of the plant will remain within 
previously established limits. The 
Commission included § 54.33(e) to 
specifically state that the status of 
commitments on the existing 10 CFR 
part 50 docket would remain unchanged 
by the renewed license. However, if a 
licensee's previous commitments are 
relied upon in the renewal application 
as an effective program to manage age- 
related degradation during the renewal 
term, these commitments will become 
part of the licensing basis for the 
renewal term since they would form part 
of the bases for the Commission’s 
finding that age-related degradation 
unique to license renewal will be 
effectively managed during the renewal 
term. These commitments can only be 


changed in accordance with § 54.33(d) of 
the final rule. 

(ii) Licensing Basis Changes 

The principle of maintaining the 
licensing basis does not preclude 
changes to the licensing basis. However, 
changes to the plant’s current licensing 
basis that are unrelated to age-related 
degradation unique to license renewal 
will not be considered or proposed by 
the Commission in determining whether 
to grant the renewal application. 

The current licensing basis for any 
plant, as defined in § 54.3 of the final 
rule, generally continues to evolve and 
change as a result of both licensee and 
NRC action. Licensees may seek to 
change the current licensing basis for 
their plants as a result of new 
information learned about systems, 
structures, and components used in the 
operation of their plants. The licensing 
basis for a plant may also change as the 
Commission adopts new requirements 
that are implemented by existing plants 
or as existing requirements are modified 
and backfit onto the older plants. These 
licensing basis changes are not intended 
to address age-related degradation 
during the renewal term. To focus the 
NRC’s review of a renewal application 
on age-related issues and preclude 
consideration of issues not relevant to 
age-related degradation that occurs 
during the renewal term, the 
Commission proposed, in 5 54.3, that the 
current licensing basis become fixed at 
the time of application and remain fixed 
during the review. Many commenters 
disagreed with the Commission’s 
proposal to restrict changes to the 
current licensing basis, pointing out that 
licensees must have the flexibility to 
modify their licensing bases to meet 
operational needs. Some commenters 
recognized, however, that the licensing 
basis for the operating license and the 
licensing basis for the renewal 
application must remain consistent 
throughout the review process. They 
suggested that licensees be permitted to 
change the licensing bases in the 
operating license context and 
periodically inform the NRC of such 
changes and any potential impact upon 
the integrated plant assessment. 

After considering these views, the 
Commission agrees that licensees 
should be provided the flexibility to 
request changes to the existing 
operating license for reasons other than 
age-related degradation. These changes 
must be made using current regulatory 
practices, e.g., under 10 CFR 50.59 or 
amendment to the existing operating 
license pursuant to 10 CFR 50.90. A 
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license renewal application should not 
include any changes to the current 
licensing basis other than those 
necessary to address age-related 
degradation unique to license renewal. 
An opportunity for hearing on any 
license amendiment is provided in 
accordance with section 189 of the 
Atomic Energy Act. 

To ensure that the effect of changes to 
a renewal applicant’s existing licensing 
basis is evaluated during the review of a 
renewal application, renewal applicants 
will be required to update the renewal 
application (including the integrated 
plant assessment) annually. Each update 
must contain a description of the nature 
of the change in the licensing basis: the 
systems, structures, and components 
affected; any additional measures 
needed to ensure that age-related 
degradation unique to license renewal 
can be managed during the renewal 
term; and any change in the 
effectiveness of programs credited for 
managing age-related degradation. 
Whether a licensee has correctly 
identified the potential impact of such 
changes in its renewal application may 
be litigated in a hearing on the renewal 
application. 

e. Aging Management and Integrated 
Plant Assessment 

(i) General 

The rule requires that the applicants 
for license renewal take necessary 
actions to ensure that the plant will 
continue to meet the CLB during the 
renewal term. Required actions would 
include those necessary for the effective 
management of age-related degradation 
of systems, structures, and components 
(SSCs) important to license renewal. 

(ii) Effects of Aging 

Aging can affect all SSCs to some 
degree. Generally, the changes due to 
the aging mechanisms involved are 
gradual. Licensees are required, by 
current regulations, to develop and 
implement programs that ensure that 
conditions adverse to quality, including 
degraded system performance, are 
promptly identified and corrected. As a 
result of these programs, degradation 
due to aging mechanisms is currently 
being addressed to varying degrees, 
either directly or indirectly, for many of 
the SSCs important to license renewal. 
However, age-related degradation 
becomes a subject of regulatory concern 
in the context of license renewal when 
(1) its effects are different in character 
or magnitude after the term of the 
current operating license (the period of 
extended operation] or (2) its effects 
were not explicitly identified and 


evaluated by the licensee for the period 
of extended operation and the 
evaluation found acceptable by the NRC 
or (3) it occurs only during the period of 
extended operation. 

Continued safe operation of a 
commercial nuclear power plant 
requires that SSCs that perform or 
support safety functions continue to 
perform in accordance with the 
applicable requirements in the licensing 
basis of the plant and that other plant 
SSCs do not substantially increase the 
frequency of challenges to plant safety 
systems. As a plant ages, a variety of 
aging mechanisms are operative. They 
include fatigue, erosion, corrosion, 
erosion/corrosion, wear, thermal and 
radiation embrittlement, 
microbiologically induced effects, creep, 
and shrinkage. 

Existing regulatory requirements, 
ongoing licensee programs, and national 
consensus codes and standards address 
the aging mechanisms indicated above 
and the means of mitigating age-related 
degradation. However, the Commission 
believes that certain age-relaled 
degradation that may be important in 
the period of extended operation is not 
required to be addressed during the 
present license term in a manner that 
would be adequate for the period of 
extended operation. For example, if a 
degradation effect first occurs only after 
40 years or has been determined by 
analysis or test to be unimportant for 
the first 40 years, there would be no 
regulatory requirement to address this 
aging during the initial 40-year term of 
license. Alternatively, degradation may 
have been analyzed, evaluated, and 
acted on in the original design for only 
40 years, but not analyzed for the period 
extending beyond 40 years (as is 
generally the case, for example, with 
fatigue and with environmental 
qualification of equipment). Such 
situations must be analyzed for the 
period of extended operation as a basis 
for determining any additional aging 
management actions that may be 
required for license renewal. 

It should be noted that the term 
“unique to license renewal” does not 
mean that the timing of required age- 
related degradation management 
actions is necessarily limited to the 
period of extended operation. Indeed, 
actions may be required well within the 
original license term in order to achieve 
a desired result for the period of 
extended operation. For example, in 
connection with the pressurized thermal 
shock issue, reduction of neutron flux to 
the reactor vessel may well need to be 
started years before original License 
expiration in order to prevent excessive 


radiation embrittlement in the period of 
extended operation. 

Age-related degradation of SSCs are 
important to license renewal, if 
unmitigated, could lead to the loss of 
required functions, unacceptable 
reduction in safety margins, or higher 
rates of challenge to plant safety 
systems during the renewal term. Given 
the close connection between renewal 
and age-related degradation, the 
Commission concludes that a formal, 
disciplined licensing review of age- 
related degradation unique to license 
renewal is necessary. 

(iii) Integrated Plant Assessment 

The approach reflected in the final 
rule is to require each renewal applicant 
to address age-related degradation 
unique to license renewal through an 
integrated plant assessment (1PA) that 
demonstrates that the facility’s SSCs 
important to license renewal have been 
identified and that age-related 
degradation unique to license renewal 
will be managed, as needed, to ensure 
that the facility’s licensing basis will be 
maintained throughout the term of the 
renewed license. The required 
assessment consists of a screening 
process to select SSCs important to 
license renewal, an evaluation of the 
age-related or performance degradation 
of those SSCs important to license 
renewal to determine if the degradation 
is unique to license renewal, and when 
such degradation is identified, an 
evaluation and demonstration that new 
programs or licensee actions will be 
implemented to prevent or mitigate the 
age-related degradation unique to 
license renewal during the period of 
extended operation. In the first 
principle, the Commission concluded 
that the regulatory processes provide 
reasonable assurance that the current 
licensing bases of operating plants 
provide an acceptable level of 
protection of the public health and 
safety or common defense and security 
so that a broad safety review is not 
required at license renewal. This 
conclusion covers age-related 
degradation occurring during the current 
licensing term. Such degradation is 
being addressed by ongoing programs to 
identify and manage the degradation so 
that corrective action is taken to ensure 
continued safe operation. Therefore, for 
a renewal of an operating license, the 
Commission has determined that only 
degradation mechanisms or effects that 
are unique to the period of operation 
beyond the current licensed term (as 
defined in § 54.31 should be the focus of 
evaluation for a renewaL license. In 
order to accomplish the above, the 
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Commission has established in the final 
rule specific requirements that an IPA 
must satisfy. 

First, the IPA must contain a 
description of the methodology to be 
used to identify the plant-specific SSCs 
that satisfies the rule definition of SSCs 
important to license renewal. The scope 
of the rule definition of SSCs important 
to license renewal is discussed in 
greater detail below. The methodology 
should contain the criteria used to select 
components and to identify components 
that contribute to the performance of a 
required system function or whose 
failure could prevent the performance of 
a required system function. The 
methodology should also describe the 
criteria to be used in determining 
whether the age-related degradation of 
individual structures or components is 
unique to license renewal. 

Second, the IPA should contain 
specific lists of SSCs important to 
license renewal. The lists may be 
provided in a combined format but must 
address the specific information 
required by this rule. 

Third, the renewal applicant must 
specifically identify those components 
that are subject to age-related 
degradation unique to license renewal 
and provide the technical basis for 
structures and components that the 
applicant has determined do not have 
degradation unique to license renewal. 
The justification for excluding 
components should address such factors 
as the design or service life of the 
component or structure. 

Fourth, the IPA should contain (1) a 
demonstration that, for all structures or 
components identified as being subject 
to degradation mechanisms or exhibiting 
degradation effects unique to license 
renewal, the degradation mechanism or 
effects will be addressed through an 
effective program as defined in the rule, 
or (2) a demonstration that an effective 
program is not necessary for a specific 
component. 

The Commission concludes that 
applicants for license renewal should 
address age-related degradation unique 
to license renewal by focusing on the 
identification and management of age- 
related degradation mechanisms for 
those SSCs that are of principal 
importance to the safety of the plant. 

The Commission also believes that the 
focus of an age-related degradation 
evaluation for a license renewal cannot 
be limited to only those SSCs that the 
Commission has traditionally defined as 
safety related. The initial review of the 
plant covered both safety-related and 
non-safety-related systems and was 
primarily concerned with ensuring that 
the systems and components would not 


have to operate beyond their design 
basis during the initial 40-year license. 
Therefore, the Commission has 
determined that, in order to ensure the 
continued safe operation of the plant 
during the renewal term, SSCs important 
to license renewal should include (1) 
safety-related equipment, (2) all non¬ 
safety related SSCs that directly support 
the function of o safety-related SSC or 
whose failure could prevent the 
performance of a required function of a 
safety-related SSC. (3) all SSCs relied 
upon to meet a specific set of 
Commission regulations, and (4) all 
SSCs subject to the operability 
requirements contained in the facility 
technical specification limiting 
conditions for operation. 

Thus, SSCs important to license 
renewal would include those relied on 
to remain functional during design basis 
events, including conditions of normal 
operation, anticipated operational 
occurrences, design basis accidents, 
external events, and natural phenomena 
for which the plant was designed. SSCs 
important to license renewal also 
include those non-safety-related SSCs 
that function to support safety-related 
systems because their failure would 
render a safety-related SSC inoperable. 

The Commission has determined that 
SSCs having operability requirements in 
technical specification limiting 
conditions for operation are important to 
license renewal. The Commission notes 
that this definition is not limited solely 
to those components that are 
specifically identified in the technical 
specifications. This type of 
interpretation would result in only the 
top level systems being evaluated to 
ensure that the effects of age-related 
degradation unique to license renewal 
would be managed during the renewal 
term, but all the supporting systems 
necessary for operation would not be 
similarly evaluated. It would be similar 
to saying that the emergency diesel 
generators are important to license 
renewal but the diesel fuel transfer 
system or fuel storage tanks are not. 
Current regulatory practice for technical 
specifications defines the necessary 
criteria that must be satisfied for a 
system, structure, or component to be 
operable or to have operability. 
Specifically, a system, subsystem, train, 
component, or device is operable when 
it is capable of performing its specified 
function(s) and when all necessary 
attendant instrumentation, controls, 
electrical power, cooling or seal water, 
lubrication or any other auxiliary 
equipment that are required for the 
system, subsystem, train, component, or 
device to perform its function(s) are also 
capable of performing their related 


support functions. The Commission 
expects licensees to apply the same 
regulatory practice with respect to 
operability for purposes of determining 
SSCs important to license renewal. 

In addition, plants typically have five 
modes (BWR) or six modes (PWR) of 
operation specified in the technical 
specifications. The Commission is not 
restricting the definition of SSCs 
important to license renewal to any 
particular mode of operation and 
considers equipment operability in all 
modes of operation to be equally 
important in defining SSCs important to 
license renewal. 

In sum, the Commission defines the 
scope of this portion of the definition of 
SSCs important to license renewal to 
include all systems or components 
necessary for operation in any mode of 
plant operation that has operability 
requirements in the plant technical 
specifications limiting conditions for 
operation. This includes (1) all systems 
or components specifically identified in 
the technical specification limiting 
conditions for operation, (2) any system 
or component for which a functional 
requirement is specifically identified in 
the technical specification limiting 
conditions for operation, and (3) any 
necessary supporting system or 
component that must be operable or 
have operability in order for a required 
system or component to be operable. 

Examples of a component or system 
meeting category (1) could include 
snubbers, radiation monitors, and 
specific emergency core cooling 
systems. An example of the type of 
components that would be in category 
(2) would be systems or components 
that would be necessary for ensuring 
primary containment integrity. Current 
BWRs are required to have primary 
containment integrity during power 
operation. Thus, all containment 
penetrations and isolation valves would 
be important to license renewal. An 
example of components or systems in 
category (3) would include all 
supporting systems and components 
supporting operation of the recirculation 
system in BWRs. As required in the 
technical specification limiting 
conditions for operation, one 
recirculation loop must be operable. 
Because any one of the recirculation 
loops could be used, the operability 
requirements would have to extend to 
all recirculation loops and therefore the 
entire recirculation system would be 
defined as important to license renewal. 
Under the current technical 
specifications, the supporting systems 
necessary for the loop operation must 
also be operable in order for the 





64956 Federal Register / Vol. 56, No. 240 / Friday, December 13, 1991 / Rules and Regulations 


recirculation loop to be considered 
operable. These would include such 
systems as the non-safety-related seal 
water cooling systems and non-safety- 
related power supplies for the 
recirculation pumps. Thus, these non¬ 
safety-related systems would be 
considered important to license renewal. 

Screening of SSCs will identify those 
that, by virtue of their roles in ensuring 
the safety of plant operations, are 
important to license renewal and, 
accordingly, could require additional 
attention. In connection with the 
integrated plant assessment, it is 
recognized that there are many SSCs 
important to license renewal that are 
either covered by the existing ongoing 
NRC requirements and licensee- 
established programs or are not subject 
to age-related degradation. The 
integrated plant assessment is expected 
to take such factors into account so that 
programs for managing age-related 
degradation could be properly scoped 
and focused. 

The renewal applicant is required to 
describe and justify the method to be 
employed for the SSC selection process. 
The method should be comprehensive 
and primarily deterministic so that the 
Commission could conclude with 
reasonable confidence that all SSCs 
important to license renewal have been 
identified and evaluated. 

The major technical issues raised in 
various comments that addressed the 
proposed rule and one or more of its 
supporting documents were related to 

(1) the selection of SSCs important to 
license renewal and (2) what constitutes 
an established effective program for 
managing aging in operating nuclear 
power plants. Three key issues related 
to the selection of SSCs important to. 
license renewal and requiring 
management of aging during a renewed 
license term were raised. These issues 
are addressed below: 

(1) A number of commenters referred 
to the NUMARC “Methodology to 
Identify and Evaluate Plant Equipment 
for License Renewal” (December 1990) 
and proposed changing the rule and its 
supporting documents in ways that 
would conform to this methodology or 
endorse it. The Commission has decided 
not to incorporate a specific 
methodology in the rule. The 
Commission will continue to review the 
NUMARC methodology to ensure that 
the methodology for screening SSCs 
important to license renewal addressee 
all important features required by the 
rule. The Commission notes that 
elimination of structures and 
components important to license 
renewal from further aging 
consideration on the basis of an a priori 


claim by the licensee that they are 
subject to an effective program is not an 
acceptable technical basis since it does 
not include an evaluation of the 
possibility of age-related degradation 
problems unique to license renewal and 
an evaluation of the adequacy of the 
program to manage any such age-related 
degradation. Such an approach could 
result in elimination of most if not all of 
the structures and components in the 
plant from any substantive 
consideration for age-related 
degradation. An acceptable technical 
basis should include a demonstration by 
appropriate technical arguments that the 
age-related degradation is not unique to 
license renewal or programs for 
managing age-related degradation 
unique to license renewal are effective. 

(2) In a related comment, a stated 
concern was that the inclusion of all 
SSCs used in safety analyses or plant 
evaluations could include any work 
done in response to any NRC inquiry, 
e.g., balance-of-plant systems. As stated 
in the final rule, the Commission 
considers the safety-related SSCs and 
those relied on to demonstrate 
compliance with the Commission’s 
regulations for 10 CFR 50.48 (Fire 
Protection), 10 CFR 50.49 (Environmental 
Qualification), 10 CFR 50.61 (Pressurized 
Thermal Shock). 10 CFR 50.62 
(Anticipated Transients Without Scram), 
and 10 CFR 50.63 (Station Blackout) as 
important to license renewal. As part of 
10 CFR 50.49, certain post-accident 
monitoring equipment specified as 
Category 1 and 2 in Revision 2 of 
Regulatory Guide 1.97, “Instrumentation 
for Light-Water-Cooled Nuclear Power 
Plants to Assess Plant and Environs 
Conditions During and Following an 
Accident,” are covered in the scope of 
the license renewal rule. Such post- 
accident monitoring equipment is 
important to license renewal. The rule 
also includes SSCs that directly support 
the operability of safety-related 
equipment. The rule has been revised to 
include SSCs that have operability 
requirements contained in technical 
specification limiting conditions for 
operation in lieu of the less specific 
proposed requirement to include all 
SSCs used in any safety analysis or 
plant evaluation. This revised scope is 
consistent with the Commission’s intent 
to not reexamine the entire plant for 
license renewal but to ensure that all 
SSCs important to safe plant operation 
are identified and evaluated for the 
effects of age-related degradation 
unique to license renewal. 

(3) A commenter further stated that a 
system interaction review would be 
required to meet the criterion that SSCs 
important to license renewal are any, 


including non-safety-related, SSCs 
whose failure could prevent satisfactory 
accomplishment of required safety 
functions. It was stated that USI A-l7, 
Systems Interaction at Nuclear Power 
Plants, was resolved via Generic Letter 
(GL) 89-18 with no specific action 
required of licensees. 

The Commission’s interpretation 
differs from that of the commenter. The 
inclusion of SSCs whose failure could 
prevent another SSC from 
accomplishing a safety function is 
intended to provide protection against 
safety function failure in cases where 
the safety-related structure or 
component is not itself impaired by age- 
related degradation but is vulnerable to 
failure of another structure or 
component that may be so impaired. 
Two examples of these types of SSCs 
are: (1) Nonseismically qualified 
equipment located near seismically 
qualified equipment and thus potentially 
affecting seismically qualified 
equipment, and (2) the direct connection 
of non-safety-related systems (i.e., some 
instrument air systems) with safety- 
related systems. Other examples are 
components providing power, cooling, 
fluid, etc., to safety-related SSCs. 

The Commission intends this 
provision of the definition of SSCs 
important to license renewal to apply to 
SSCs with a reasonably direct bearing 
on the functioning of the safety-related 
SSCs. This provision of the rule does not 
include the propagation of failures that 
ore hidden or unanticipated as included 
in the definition of a system interaction. 
GL 89-18, or other indirect effects that 
are so remote or speculative as to cause 
no reasonable safety concern. However, 
if a licensee has conducted a partial 
system interaction study and made 
certain commitments on the docket, then 
these commitments are part of the 
current licensing basis and should be 
considered by the licensee in 
determining SSCs important to license 
renewal. 

(iv) Supplementary Use of Probabilistic 
Techniques 

The screening methods—as well as 
aging management approaches— 
selected by the license renewal 
applicants may also include use of 
probabilistic risk assessment (PRA) 
techniques as a supplement to the 
primarily deterministic methods. The 
public comments at the November 1989 
license renewal workshop and those 
submitted in writing following the 
workshop reflected the view that the use 
of PRA should be permitted, but not 
required, in the screening process for 
SSCs. 
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Additionally, three comments on the 
proposed rule recommended the use of 
PRA for the selection of SSCs important 
to license renewal. A comment was 
made to emphasize the importance of 
common-cause failures as an important 
factor in assessing and managing aging. 
The Commission considers that at the 
present time appropriate aging data and 
models have not been developed for 
many SSCs for inclusion in the PRAs. 
and uniform criteria do not exist for 
evaluating the PRA results. 

Nevertheless, at the present time, 
probabilistic assessments can be a 
useful adjunct to deterministic methods 
to help draw attention to specific 
vulnerabilities and to help guard against 
significant oversights in the screening 
process. In view of the PRA limitations 
discussed, probabilistic assessment 
alone is not an acceptable basis for the 
exclusion of SSCs to be evaluated as 
part of an 1PA. It may be useful to 
identify additional SSCs to be evaluated 
as part of the IPA. 

(v) Management of Age-Related 
Degradation Unique to License Renewal 

The planning for the management of 
age-related degradation unique to 
license renewal reflects the knowledge 
that materials, stressors, the operating 
environment, and their interactions 
contribute to age-related degradation in 
SSCs. When these interactions cause 
degradation of reliability and impact 
safety, then the effects of age-related 
degradation unique to license renewal 
must be mitigated to ensure that the 
aged SSCs will adequately perform their 
design safety functions. The acceptable 
elements of an aging management 
program are described below. 

To gain the necessary understanding 
of aging mechanisms, the renewal 
applicants will need to review the SSC 
design, fabrication, installation, testing 
(including performance and 
nondestructive testing), inservice 
inspection, operation, and maintenance 
to the extent necessary in performing 
the IPA. 

Elements for timely mitigation of age- 
related degradation effects include 
inspection, surveillance, condition 
monitoring, trending, recordkeeping, 
replacement, refurbishment, and 
appropriate adjustments in the operating 
environment of the equipment in w'hich 
the degradation occurs. 

Adequate recordkeeping is needed on 
items such as transients, component 
failures, root causes, and repair and 
replacement of components. Records 
being generated now will be useful in 
providing the technical bases for 
continued safe operation of nuclear 
power plants. 


Maintenance, refurbishment, 
replacement of parts and components, 
residual life assessment, and changes in 
operating environment are other 
elements useful for mitigating age- 
related degradation effects. Timely 
mitigation of age-related degradation 
through servicing, repair, refurbishment, 
or replacement of components is the 
prime function of an effective program. 
Management of age-related degradation 
comprises a collection of activities that 
to a large extent relate directly to 
physical maintenance of components. 

Operating practices that reduce 
stresses on the equipment by adjustment 
of the operating environment are also 
important considerations to mitigating 
degradation effects. For example, if 
warranted, operations could be required 
in an environment with lower 
temperatures, reduced flux, or controlled 
humidity. However, in taking these 
actions, the potential consequences 
need to be evaluated and considered in 
order to guard against inadvertent 
adverse side effects on some other 
aspect of safety. 

Six key issues raised by commenters 
related to established effective programs 
(EEPs). as that term was used in the 
proposed rule, and to integrated plant 
assessment for the management of age- 
related degradation during a renewed 
license term. These issues and the 
Commission's responses can be 
summarized as follows: 

(1) Commenters stated that 
investigation and mitigation of age- 
related degradation should be restricted 
to only "significant" degradation. The 
Commission notes that § 54.3 of the rule 
provides definitions of the terms "aging 
mechanisms" and "age-related 
degradation." Draft Regulatory Guide 
DG-1009 contains staff-proposed 
guidelines as to aspects on which to 
focus for aging management, as a part of 
integrated plant assessment, without 
quantifying the degree and depth of age- 
related degradation. Inclusion of the 
terms "significant" or "potentially 
significant" age-related degradation 
would result in unnecessary definitions 
for all sorts of different degrees of 
degradations and in subjective 
evaluations and judgments. The state of 
the art and the existing knowledge base 
have not advanced sufficiently at this 
time to define precisely what constitutes 
"significant" ege-related degradation. 
Therefore, the Commission did not 
include the term "significant 
degradation" in the rule. 

(2) Commenters content that some of 
the ongoing programs contribute to 
aging. The Commission recognizes that a 
few of the current test programs may 
result in degradation in some 


components and structures. This 
technical test-related issue is being 
addressed as part of ongoing regulatory 
activities. 

(3) Commenting on a related topic, a 
commenter stated that none of the NRC 
goals of the Nuclear Plant Aging 
Research (NPAR) program found their 
way into the requirements in the 
proposed rule. Though the NPAR goals 
are not included verbatim as 
requirements in the rule, the NPAR 
results were considered in developing 
the rule and associated regulatory 
guidance. Therefore, the Commission 
believes that a separate requirement for 
addressing the elements of the NPAR 
goals is unwarranted. 

(4) Comments were received to the 
effect that the integrated plant 
assessment is too broad and that aging 
management is important not only for 
license renewal but for the current 
licensed terms as well. The Commission 
has revised the rule so that the 
integrated plant assessment is explicitly 
aimed at the management of age-related 
degradation unique to license renewal. 
The Commission recognizes that current 
aging management programs need not 
be reviewed except to the extent that 
the programs must address age-related 
degradation that occurs only during the 
period of extended operation after the 
term of the current license or whose 
effects are different in character or 
magnitude during the period of extended 
operation. 

A major aspect of the license renewal 
rule and of a licensee’s efforts to 
determine what actions are necessary to 
manage age-related degradation is a 
practical understanding of the necessary 
aspects of a program that is technically 
adequate to manage such degradation. 
As a result of comments related to the 
scope and contents of aging 
management programs, the rule was 
revised to eliminate reference to an 
established effective program. Instead, 
the term effective program (EP) is used. 
The Commission believes that some 
license activities or programs are 
adequate to manage age-related 
degradation will little or no 
modification. However, since the criteria 
by which the effectiveness of a program 
is judged are the same for programs 
already established as for new or 
planned programs, "established 
effective program" as a special term is 
not useful. The actions necessary, as 
part of the integrated plant assessment, 
include a review of the SSCs that are 
important to license renewal, 
identification of age-related degradation 
unique to license renewal, and an 
assessment of the applicants' proposals. 
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including any existing programs, to 
determine whether they are technically 
adequate to manage age-related 
degradation unique to license renewal. 
This review should identify what, if any, 
changes are necessary to ensure that 
age-related degradation unique to 
license renewal will be managed for all 
SSCs important to license renewal. 

While the criteria in 10 CFR 54.21 are 
not specific with respect to evaluating 
the effectiveness of current licensee 
programs, there are numerous aspects of 
a technically adequate program that are 
dependent upon factors such as the 
specific type of structure or component 
and the applicable degradation 
mechanisms. Examples of aspects that 
may be included in an effective program 
are (a) scheduled inspection and 
surveillance, (b) condition monitoring, 

(c) functional testing that may include 
system or component testing, (d) 
nondestructive testing, (e) refurbishment 
and replacement programs, (f) root 
cause determination of degraded 
equipment performance or failures that 
specifically includes and addresses 
aging mechanisms, (g) corrective action 
program that evaluates frequency and 
cause of equipment failure, (h) use of 
vendor information to determine 
replacement and refurbishment 
intervals, (i) evaluation of surveillance 
intervals and operational experience to 
determine whether or not degradation is 
occurring and what further action is 
appropriate, and (j) residual life 
evaluation and reanalysis. 

The Commission has a number of 
existing requirements that are directed 
toward detecting and managing age- 
related degradation in important safety 
systems. These include the assessment 
and feedback of operational experience 
through NRC regulations, bulletins, and 
generic letters; inservice inspection and 
tests; surveillance; and technical 
specification requirements. Commission 
initiatives such as nuclear plant aging 
research and license renewal 
rulemaking are directed toward 
providing additional assurance that age- 
related degradation is managed for the 
life of a nuclear power plant, including 
continued operation under a renewed 
license. 

A related aspect of an effective 
program is its implementation and 
administrative control. The licensee’s 
integrated assessment should include a 
review of administrative controls to 
ensure that the activities to be included 
as part of an effective program to mange 
age-related degradation in a license 
renewal application are identified and 
controlled so that changes are not made 
that could reduce the effectiveness of 


the program and so that any program 
modifications are adequately reviewed 
and approved. 

(5) One commenter suggested that the 
equipment qualification (EQ) programs 
required by 10 CFR 50.49 should, by 
definition, be considered effective 
programs. While some components in 
this program are routinely replaced, 
such as those that are considered 
consumables, EQ programs cannot be 
considered to be effective programs 
without a determination that the age- 
related degradation applicable to the 
SSCs in the program will be adequately 
managed after the current operating 
term. Further, many components in EQ 
programs are pre-aged prior to testing. If 
the pre-aging is limited to 40 years, the 
subsequent qualification testing 
demonstrates qualification for 40 years 
and not throughout the renewal term. In 
some instances, it may be necessary to 
perform additional qualification testing. 
In some instances, pre-aging was not 
conducted for components included in 
EQ programs. It should not be assumed 
that these components are qualified 
beyond the 40 years of the initial 
operating license, and additional testing 
or analysis or both may be necessary to 
determine whether these components 
ran be demonstrated to meet the 
requirements of 10 CFR 50.49 during the 
renewal term. 

(6) A commenter wanted the rule to 
specifically state that a periodic 
replacement schedule is acceptable as 
an (established) effective program, and 
therefore components that are routinely 
replaced may be excluded from further 
review. The integrated plant assessment 
has been revised and, as discussed 
previously, a definition of age-related 
degradation unique to license renewal 
has been added to the final rule. As a 
result of these changes, a licensee may, 
after evaluation of an SSC and its 
associated age-related degradation 
mechanisms, conclude that an SSC is 
not subject to age-related degradation 
unique to license renewal. A routine 
replacement schedule may be a 
consideration in reaching such a 
conclusion. Similarly, if after evaluating 
an SSC and potential age-related 
degradation mechanisms, a licensee 
may determine that the SSC is subject to 
age-related degradation that is unique to 
the license renewal term. A routine 
replacement schedule may be a primary 
aspect of an effective program to 
manage age-related degradation. 
However, the Commission does not 
believe that it can make a generic 
determination at this time with respect 
to the acceptability of all periodic 
replacement schedules. Draft Regulatory 


Guide DG-1009 provides guidelines 
proposed by the staff for evaluating the 
effectiveness of replacement programs 
for managing aging structures and 
components after the initial operating 
term . 

Several concerns were raised by 
commenters that the 10 CFR part 54 rule 
appeared to apply only at the time of 
license renewal and then the special 
programs initiated because of age- 
related degradation would become fixed 
in time with no further modification or 
improvement. This was never the 
Commission’s intent. To clarify the 
Commission intent, three new 
paragraphs have been added to the part 
54 rule: One paragraph in § 54.33 and 
two paragraphs in § 54.37. 

Section 54.33 has been modified to 
state that the licensee may not make 
changes to programs or procedures 
approved by the staff to manage age- 
related degradation that decrease the 
effectiveness of these programs without 
prior Commission approval. Changes to 
these programs that do not decrease 
their effectiveness can be made without 
prior Commission approval. 

Section 54.37 has been modified to 
add two new requirements. The first is 
that the annual update of the FSAR 
required by 10 CFR 50.71(e) is to include 
any SSCs that should be added to or 
deleted from the programs to manage 
age-related degradation. Thus, the list of 
SSCs important to license renewal must 
be updated at lest annually. Second, if 
the licensee makes changes to the age- 
related degradation management 
programs that do not require prior 
Commission approval (in accordance 
with the new provision of § 54.33). then 
at least annually the licensee must 
submit the changes to the Commission. 
This provision is similar to the 
requirement to notify the Commission of 
programmatic changes that is presently 
contained in the Commission regulations 
governing the emergency preparedness, 
physical security, and quality assurance 
programs. However, because the 
degradation management programs are 
a principal focus of the license renewal 
rule, the Commission desires to be 
notified of changes in these programs; 
therefore, a separate report of program 
changes is necessary, and a reporting 
requirement has been added to the rule. 

(vi) Scope of Subjects for Management 
of Time-Related Changes 

In the proposed rule published on July 
17,1990, the Commission particularly 
solicited comments on three specific 
questions in Section V. Questions (55 FR 
29055). 
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The first two questions pertained to 
the scope of requirements with respect 
to management of age-related 
degradation and possible other time- 
related changes. The third question 
pertained to certain technical issues 
with respect to which requirements have 
been established, but some work on 
implementation remains to be 
completed. 

(1) Question 1 reads as follows: 

Are there any specific equipment items, 
equipment categories, or topics that should 
be rule be excluded from review under the 
age-related degradation management 
program requirements of the proposed rule? If 
so. what equipment or topics should be 
excluded and what would be the justification 
for such exclusion? 

Several comments addressing 
Question 1 were received. The scope of 
the comments ranged from including in 
the review only items that are 
specifically focused on age-related 
degradation to not excluding any 
equipment or topics. 

One commenier stated that all 
programmatic issues that do not involve 
age-related degradation, such as quality 
assurance, technical qualifications, and 
management competence, should be 
excluded from review. The Commission 
agrees that programmatic issues that do 
not involve age-related degradation 
should not be rereviewed in connection 
with a license renewal application. 
Therefore, the final rule does not require 
a finding of continuing licensee 
compliance with programmatic 
requirements such as emergency 
preparedness, physical security, and 
quality assurance. However, if a 
licensee chooses to rely upon a 
programmatic activity or portion thereof 
to demonstrate that it has an effective 
program to address age-related 
degradation unique to license renewal, 
the adequacy of the referenced portion 
of the programmatic activity could be 
reviewed by the NRC to determine 
whether it is acceptable to address this 
degradation. 

Commenters also stated that anything 
that is important to license renewal 
should not be excluded from review. 
Several of these commenters did feel, 
however, that a more narrow definition 
of the integrated plant assessment (IPA) 
process should be provided. Another 
commenter stated that everything ages 
and should be reviewed and specifically 
included design, construction, 
operational history. QA/QC, waste 
management, and human factors 
considerations. With regard to the first 
point, the NRC agrees that the IPA 
should be a tiering process. The current 
version of the rule supports this 
approach. The specific issues related to 


the IPA are discussed in greater detail in 
section IV.e.(iii) of this document and 
will not be repeated here. 

With regard to the second point, the 
staff agrees that many things change 
with time and must be dealt with on a 
continuing basis, whether it be in the 
first 40 years of operation or during the 
renewal term. Changes in the activities 
specifically listed by the commenter that 
result from age-related degradation that 
is not unique to license renewal would 
be dealt with as they arose, and it is not 
necessary to readdress the issues 
specifically or license renewal. 

No additional topics or equipment 
have been specifically excluded from 
the rule as a result of the comments 
received. 

(2) Question 2 reads as follows: 

Should any equipment items, equipment 
categories, or topics (including topics related 
to the site, such as nearby hazards or 
demography) that may involve changes over 
time be added to the review requirements 
under the proposed rule? If so. what 
equipment items, equipment categories, or 
topics should be added and what would be 
the justification for such addition? 

The NRC received comments 
addressing Question 2. The scope of 
these comments included a request for 
the inclusion of specific siting topics, 
emergency planning issues, and a plant- 
specific site area cancer study. A more 
detailed discussion of the comments and 
issues raised follows. 

One commenter stated that, although 
no equipment should be added, several 
topics should be considered for addition 
and specifically recommended 
biofouling and geological setting 
(erosion or sediment deposition, new or 
reactivated faults, volcanic activity). 
Biofouling and erosion are covered in 
the regulatory guide and standard 
review plan being developed to support 
the rule. New or reactivated faults, 
volcanic activity, and sediment 
deposition are examples of the types of 
issues that would normally be 
addressed as a part of the ongoing 
regulatory process described in Section 
IV.b above and therefore need not be 
considered as part of the renewal 
review. For example, when the eruption 
of Mount Saint Helens occurred, 
questions were raised concerning the 
level of safety at potentially affected 
nuclear power plants such as Trojan. 
Immediate NRC attention was directed 
to these plants to investigate potential 
issues such as excessive silting. When a 
seismic fault was discovered near 
Diablo Canyon, the NRC e-.aluated the 
potential effects of that fault on the 
operation of Diablo Canyon. Each of 
these efforts are examples of actions 
initiated as part of the current regulatory 


programs that include significant 
environmental issues. Nevertheless, it is 
possible that some issues could be 
critical only to the operation during the 
renewal license term and therefore 
would not be addressed in ongoing 
regulatory processes directed at 
ensuring adequate protection during the 
initial license term. These issues could 
be addressed for renewals on a case-by- 
case basis under revised 10 CFR 2.758. 

One commenter opposed the removal 
of emergency preparedness planning 
from license renewal consideration, 
while another stated that all site topics 
(which are essentially related to 
emergency preparedness) should be 
excluded from the license renewal 
proceeding because they do not contain 
SSCs subject to age-related degradation 
The issues related to the exclusion of 
emergency preparedness are discussed 
in greater detail in Section IV.s of this 
document. 

One commenter suggested the 
following topics should be considered: 
population changes, transportation and 
traffic factors, location of nearby 
hazards, global warming, political and 
sociological changes and instabilities, 
external technological advances, 
national economic conditions, and 
understanding of the health effects of 
environmental pollutants. Effects of 
population changes, transportation and 
traffic factors, and location of nearby 
hazards are topics that can be 
addressed through a variety of 
processes. Commission regulations 
require that emergency preparedness 
plans be updated to account for changes 
in population or other factors around a 
plant site. Further, the Commission also 
requires, through the annual FSAR 
updating process, that licensees update 
existing analyses of nearby hazards to 
the plant. In addition, the Commission 
has a resident inspector at each reactor 
site. The resident inspector has 
knowledge of and access to the local 
media and therefore can be informed of 
potential changes in the environment 
surrounding the site that could affect 
plant safety. However, the Commission 
acknowledges that the existing 
processes in this area are not as 
disciplined as other areas of regulatory 
oversight in some of the areas 
mentioned by the commenter. The 
Commission is in the process of revising 
the guidance and inspection activities to 
implement a more disciplined process 
that would provide additional assurance 
that plants continue to operate within 
their current licensing basis. The 
Commission is considering global 
warming, national and local social and 
economic conditions, and environmental 
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pollutants where pertinent to the 
environmental protection aspects of 
license renewal that are required to be 
discussed under the requirements of 10 
CFR part 51 to support license renewal. 

One commenter stated that, despite a 
recently released National Cancer 
Institute study on cancer around nuclear 
power facilities (which basically 
concluded that the facilities were not a 
significant contributor to local cancer 
deaths), a site-specific study concerning 
deaths in the community due to cancer 
must be conducted as part of license 
renewal. The commenter goes on to 
state that a study done at the 40-year 
point should provide valuable data. The 
staff has concluded that there appears 
to be no justification to require a site- 
specific study at every site for license 
renewal. 

In summary, the Commission did not 
add any equipment items, equipment 
categories, or topics to the rule as a 
result of the comments received. 

(3) Question 3 reads as follows: 

For certain limited technical issues with 
respect to which requirements have been 
established, some work on implementation 
und compliance remains to be completed. 
Unimplemented USIs, such as Station 
Blackout and Anticipated Transients Without 
Scram, GSIa. and the "lessons learned” 
issues of the Systematic Evaluation Program 
are examples. Is there a basis for removal of 
such issues at this time from the provision of 
& 54.29 of the proposed rule that the findings 
under 10 CFR 50.57(a) need not be made in 
order to issue a renewed license? If so. what 
would that basis be? 

The public responses and comments 
that addressed this question covered a 
wide spectrum of opinions. 

One commenter concluded that work 
on all issues that pertain to reactor 
operation should be completed and 
implemented before a renewed license 
is issued and that these issues should be 
included in the license renewal rule. 
Another commenter presented a 
different view and noted that many of 
the issues identified in the proposed rule 
ure already being reviewed by the NRC 
and that inclusion of these issues in the 
license renewal rule was contrary to the 
stated goal of limiting renewal activities 
to age-related degradation. Other 
comments addressed the need to 
reassess any cost-benefit analysis that 
resulted in not requiring a backfit 
analysis based on an assumption that 
plant operation would be limited to 40 
years. 

Based upon the comments 
summarized above and other comments 
i elated to these issues, and upon the 
staff s review of the technical aspects, 
resolution, and implementation status of 
these issues, the Commission concludes 


that the existing processes that are 
currently addressing these unresolved 
and/or unimplemented GSIs, USIs. and 
the 22 SEP lessons learned issues are 
sufficient. These regulatory processes, 
which are described and discussed in 
sections IV.a and b of this document 
and in NUREG-1412, have proved 
effective in resolving similar issues in 
the past, and there is no reason to 
believe that they will not adequately 
resolve these issues in the future. Should 
any new GSIs or USIs be identified in 
the future, these same regulatory 
processes would also provide assurance 
that concerns with respect to adequate 
protection are addressed in a timely 
manner. In addition, none of the 
currently identified unresolved or 
unimplemented USIs, GSIs, and SEP 
lessons learned issues is known to 
involve age-related degradation 
concerns uniquely relevant to the 
extended period of operation under a 
renewed operating license. There is no 
necessary and unique connection 
between these issues and license 
renewal. Should any GSIs. or USIs be 
identified in the future that do, in fact, 
implicate age-related degradation 
unique to license renewal, the applicant 
would be required to address the matter 
and the NRC would be required to make 
a finding with respect to that matter 
under the age-relaled degradation 
requirements of 10 CFR part 54. For 
these reasons, the Commission 
concludes that the NRC’s renewal 
decision should not be based, either in 
whole or part, upon the resolution and 
implementation of GSIs, USIs. or SEP 
lessons learned issues. Therefore, 

§ 54.29 does not require separate 
findings with respect to any GSIs, USIs, 
or the SEP lessons learned issues as a 
prerequisite to issuing a renewed license 
under 10 CFR part 54. 

The staff has reviewed resolved GSIs 
for which new requirements were not 
required to be backfitted to determine 
whether the additional years of plant 
operation would result in a different 
conclusion. This review is discussed in 
Section IV.b.(iii) of this document. 

f. Renewal Finding and Hearing Scope 

In view of the principles of license 
renewal discussed above, the 
Commission concludes that the decision 
to issue a renewed operating license 
need not involve a licensing review of 
the adequacy of or compliance with a 
plant's licensing basis. Rather, the 
NRC’s decision should normally be 
limited to whether actions have been 
identified and have been or will be 
taken to address age-related 
degradation unique to license renewal 
and whether the relevant National 


Environmental Policy Act (NEPA) 
requirements, as set forth in 10 CFR part 
51. have been met. 

The Commission's conclusion that the 
decision whether to issue a renewed 
license will be limited to consideration 
of age-related degradation unique to 
license renewal and compliance with 
NEPA is consistent with the AEA. 

Section 103.C of the AEA indicates that 
licenses for nuclear power plants may 
be issued and, upon expiration, may be 
renewed. 

The AEA does not provide guidance 
with respect to the nature and scope of 
the "not inimical" standard (or its 
somewhat more familiar statutory 
equivalent in section 182.a—the 
"adequate protection" standard) as 
applied to renewals. It is the 
Commission's view that the AEA does 
not mandate the same scope of review 
for both initial and renewed licenses. 

The 40-year license term in section 
103.C, which necessitates license 
renewal, was adopted for antitrust and 
financial reasons rather than safety or 
common defense and security reasons. 
(This is further discussed in section 
IV.g.) Moreover, unlike section 103 
licenses, the Congress imposed no 
statutory limitation on the term of 
section 104.b licenses. Since there is no 
safety difference between the two types 
of licenses, this suggests strongly that 
Congress saw no special safety or 
common defense and security 
significance to the renewing of a license 
that would require a statutorily 
mandated scope of review similar to 
that for issuance of an initial license. 
Second, as the courts have noted 
repeatedly, the NRC has been given 
broad discretion in the AEA with 
respect to structuring its regulatory 
proceedings. See Union of Concerned 
Scientists v. NRC . 735 F.2d 1437,1446 
(D.C. Cir. 1964), Carstens v. NRC , 742 
F.2d 1546 (D.C. Cir. 1964). The failure of 
Congress to provide any criteria in the 
AEA explaining the bounds of the "not 
inimical" standard for renewals suggests 
that Congress intended the NRC to have 
substantial discretion in tailoring the 
scope of its licensing review to the 
circumstance and type of regulatory 
action. 

Section 50,57 does not distinguish 
between the issuance of initial versus 
renewed operating licenses. However, 
the absence of such a distinction from 
$ 50.57 cannot be reasonably viewed as 
indicative of a prior Commission view 
that the statutory "not inimical" 
standard mandates an identical scope of 
review in both initial and renewal 
licensing. Prior to 1960, the Commission 
did not have any section of Findings for 
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issuance of operating licenses similar to 
§ 50.57. Rather, there was simply a 
provision that permitted conversion of 
construction permits to operating 
licenses (now 10 CFR 50.50). Section 
50.57 was adopted for: 

Procedures and criteria for the issuance of 
provisional operating licenses in order to 
permit orderly and expeditious transition 
from a construction permit to an operating 
license where (a) the evidence will not 
support a finding of completion of 
construction in compliance with the terms 
and conditions of the construction permit, or 
(b) there are involved features, 
characteristics, or components of a proposed 
facility as to which it appears desirable to 
obtain actual or further operating experience 
before issuance of an operating license for 
the full term, up to forty years, requested by 
the applicant. 25 FR 0712 (September 9. I960); 
c.f. 25 FR 1225 (February 11.1960) (proposed 
rule). 

Clearly, the Commission had in mind 
initial licensing and did not consider the 
issue of the scope of the statutory 
finding with respect to issuance of 
renewed licenses. 

In sum, the Commission’s authority to 
issue a renewed license is governed by 
the “not inimical” standard of section 
103.d. However, the Commission 
concludes that under the AEA it may 
determine a scope of review in a license 
renewal proceeding that is more limited 
than the scope of review for initial 
licensing, based upon two aspects of the 
NRC’s regulatory process. The first is 
the scope and effectiveness of the NRC’s 
past and ongoing regulation of operating 
reactors to ensure that operation 
throughout the initial license term will 
not be inimical to public health and 
safety by modifying plants’ licensing 
bases when necessary in light of new 
information and issues and ensuring 
compliance with licensing bases. The 
second is the NRC’s regulatory actions 
to ensure that new circumstances are 
not inimical to the common defense and 
security. Taking these factors into 
account, the Commission concludes that 
the discipline of a formal license 
renewal review and finding is not 
needed except for issues that, because 
they are relevant to adequate protection 
only for extended operation beyond the 
initial license term, are not currently 
considering in ongoing regulatory 
processes. Only one issue falls in this 
category that would be generally 
applicable to all plants—age-related 
degradation unique to license renewal. 

The final rule is carefully structured to 
establish a regulatory process that is 
precisely directed at age-related 
degradation unique to license renewal. 
Sections 54.19, 54.21, 54.22, and 54.23, 
which specify the information that must 
t»e submitted in a renewal application, 


require only information regarding 
administrative matters, age-related 
degradation unique to license renewal, 
technical specification changes, and 
environmental impact The rule does not 
require submission of information 
relating to the adequacy of. or 
compliance with, the current licensing 
basis. Section 54.29. w'hich defines the 
standard for issuance of a renewed 
license, does not require a finding 
regarding the adequacy of. or 
compliance with, the plant’s licensing 
basis. The section clearly sets forth the 
findings that must be made in order to 
issue a renewed license. The 
Commission’s procedure for rule 
challenges, 10 CFR 2.758. has been 
amended to permit certain other issues 
unique to license renewal to be 
addressed formally on a case-by-case 
basis. 

Hearings on individual license 
renewal proceedings with some 
exceptions will be limited to contentions 
questioning the adequacy of the 
Commission’s findings made pursuant to 
§ 54.29. Section Ifi9.a, the only 
potentially applicable provision in the 
AEA relating to hearings, does not by its 
terms apply to renewals of licenses 
although it clearly applies to the initial 
granting or amendment of licenses. This 
is not surprising, given that the Congress 
did not require any renewals and 
apparently contemplated unlimited 
license terms for a whole category of 
nuclear power plants—those licensed 
under section 104.b. Therefore, the 
holding of any hearing in connection 
with a license renewal is a matter of 
Commission discretion. Nevertheless, 
the Commission has decided that 
hearings should be held, if requested. 
Only contentions that question (1) 
whether the applicant has properly 
compiled with the 10 CFR part 54 
requirements and thereby adequately 
addressed age-related degradation 
unique to license renewal, or (2) whether 
the applicable requirements of 10 CFR 
part 51 relating to environmental 
protection under NEPA have been 
satisfied will normally be admitted to a 
formal hearing. 

However, the final rule amends 
§ 2.758 to also make clear that 
challenges to the 10 CFR part 54 rule 
could be made in the formal hearing so 
that certain other issues claimed to be 
necessary to ensure adequate protection 
only during the renewal term could be 
admitted in a formal hearing on a case- 
by-case basi9. but only at the direction 
of the Commission itself. Issues that 
have relevance and could be completely 
resolved during the term of operation 
under the existing operating license as 
well as license renewal would not be 


admissible under the new provision of 
§ 2.758 because there is no unique 
relevance of the issue to the renewal 
term. In addition, hypothetical or 
speculative projections that a situation 
could occur during the renewal term 
would not be a basis for admission of an 
issue under the new provisions of 
8 2.758. On the other hand, if an 
intervenor could make a prima facie 
demonstration that an issue or 
circumstance would occur during the 
renewal term and not during the existing 
operating license term, and that its 
resolution is necessary to ensure 
adequate protection, the Commission 
would admit that issue for resolution in 
the formal renewal hearing, as provided, 
in § 54.29(c). 

g. Nature of License 

An issue that the Commission 
identified early in this rulemaking is 
whether extended operation (i.e.. 
operation beyond that approved in the 
current license) could be accomplished 
either through issuing a “renewed’’ 
operating license or by amending the 
expiration date in the current license to 
permit operation beyond 40 years. 

After reviewing the AEA, the relevant 
legislative history, and the licensing 
regimes for other Federal agencies, 
including the Federal Communications 
Commission, the Commission concludes 
that extended operation of nuclear 
power plants licensed under section 103 
of the AEA must be accomplished by 
issuance of renewed operating licenses. 
The Commission further concludes that 
extended operation of nuclear power 
plants licensed under section 104 of the 
AEA 1 2 should also be accomplished 
through issuance of renewed operating 
licenses. 

Section 103.C of the AEA states: 

Each (Section 103) license shall be issued 
for a specified period, as determined by the 
Commission, depending on the type of 
activity to be licensed, but not exceeding 
forty years, and may be renewed upon 
expiration of such period. 

Based upon the explicit statutory 
prohibition of license terms in excess of 
40 years, together with the statutory 
provision for renewal, the Commission 
concludes that the term of a section 103 


1 Until 1970. nuclear power plants were licensed 

as “research and development facilities*’ under 
section 104.b of the AEA. since the Atomic Energy 
Commission (AEC) did not make a “practical value'* 
finding for any nuclear power design. Such a finding 
was a necessary prerequisite for issuing an 
operating license under the originally enacted 
version of section 103. In 1970. the AEA was 
amended to remove the “practical value'* finding 
and to require that all commercial nuclear power 
plants whose construction permits were filed after 
1970 be licensed under section 103. 
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license may not be extended beyond 40 
years by amendment. One commenter 
argues that Section 103.C “only prohibits 
issuing a license for more than forty 
years,*' but does not prohibit amending 
the license once issued to extend the 
term beyond 40 years. The Commission 
does not believe this is a fair reading of 
the statute. Under the commenter’s 
view, the NRC could issue a license with 
a 40-year term limitation and a day later 
amend the license to specify a 100-year 
term. Clearly, this is not what Congress 
intended. The Commission also rejects 
the view that the 40-year limitation in 
section 103.C was only intended to 
prohibit open-ended or perpetual 
licenses. If Congress had only intended 
to prohibit perpetual licenses, it would 
have been sufficient to state in section 
103.C that licenses “shall be issued for a 
specified period.” That Congress 
included a 40-year limit in section 103.c 
as an additional limiting clause 
indicates that the opposite was true, 
viz., that Congress intended a license to 
have a life of no more than 40 years. The 
commenter’s view also fails to explain 
why Congress chose to speak of a 
license as being “renewed upon (its) 
expiration,** rather than 9imply 
indicating that licenses may 
subsequently be amended to extend the 
term of the license. Most importantly, 
the legislative history belies the claim 
that the 40-year term was adopted 
merely to limit perpetual licenses. In 
fact, the limit was a compromise 
between the efforts of the Justice 
Department and electric cooperatives, 
who championed a 20-year limit on the 
basis of antitrust concerns, and the view 
of the utility industries that a longer 
period was necessary to ensure full 
amortization of a nuclear power plant. 
See, e.g.. Hearings Before the Joint 
Comm, on Atomic Energy. 83rd Cong., 
2nd Sess. (1954) at 711 (statement of 
Assistant Attorney General J. Lee 
Rankin), 444 (testimony of Jerry Voorhis. 
Executive Director, Cooperative League 
of the U.S.), 306-307 (testimony of Clyde 
T. Ellis, Executive Manager, National 
Rural Electric Cooperative Association). 
227 (statement of E.H. Dixon, Chairman. 
Atomic Power Committee, Edison 
Electric Institute), 711 (colloquy of Rep. 
Holifield). 

A law firm representing a group of 
utilities argues that license renewal 
should be accomplished by amendment 
because Pi ice-Anderson Act coverage 
may not extend to renewed licenses. For 
the reasons set forth in section IV.x, the 
Commission concludes that renewed 
licenses are afforded Price-Anderson 
Act coverage throughout the renewal 
term. 


Section 104.b does not contain any 
limit on the term of operating licenses 
for nuclear power plants licensed as 
research and development facilities, 
although the Commission as a matter of 
practice limited section 104.b operating 
licenses to 40 years. Despite any explicit 
prohibition on the term of section 104.b 
licenses, the Commission has decided 
that extended operation of nuclear 
power plants licensed under section 
104.b should also be accomplished 
through the issuance of renewed 
licenses. From the point of view of 
regulatory stability and consistency, it is 
simpler to have one process and one set 
of regulations governing license renewal 
for all nuclear power plants. For all 
practical purposes, there is little 
technical distinction between the class 
of nuclear power plants licensed under 
section 103 and the class licensed under 
section 104.b. Only the 1970 change in 
the AEA separates these two classes of 
plants. Accordingly, 10 CFR part 54 
makes no distinction between section 
103 and section 104.b nuclear power 
plants. Nonpower reactors, including 
research and test reactors, on the other 
hand, differ as a class from nuclear 
power plants; they are not covered by 10 
CFR part 54. 

In sum, the Commission concludes 
that extended operation of section 103 
and section 104.b nuclear power plants 
beyond the term of their current 
operating licenses should be achieved 
through issuance of renewed licenses, 
rather than through amendment of the 
existing operating license’s specified 
term. The Commission wishes to 
emphasize that the form of license with 
respect to extended operation does not 
affect the substantive issues raised by 
extended operation, viz., whether and 
under what conditions and restrictions 
should a nuclear power plant be 
allowed to operate beyond the term of 
its existing operating license. Whether 
extended life is accomplished by 
amendment of the existing operating 
license or by issuance of a new license, 
the standard of Sections 103.d and 104 of 
the AEA must be met, viz. that extended 
operation will not be inimical to the 
public health ard safety and common 
defense and security. Additionally, as 
discussed in the following section, the 
licensee-applicant for a renewed license 
is entitled to favorable treatment under 
the Timely Renewal Doctrine of the 
Administrative Procedure Act and 10 
CFR 2.109. This treatment may not be 
available to an applicant for a license 
amendment. 


h. latest Date for Filing Renewal 
Application, the Timely Renewal 
Doctrine, end Sufficiency of Renewal 
Application 

Section 9(b) of the Administrative 
Procedure Act (APA), referred to as the 
“timely renewal doctrine,** provides 
that, if a licensee of an activity of a 
continuing nature makes a “timely and 
sufficient" application for renewal in 
accordance with agency rules, the 
existing license does not expire until the 
application has been finally determined 
by the agency. The timely renewal 
doctrine is embodied in the 
Commission’s regulations at 10 CFR 
2.109: 

tf, at least thirty (30) days prior to the 
expiration of an existing license authorizing 
any activity of a continuing nature, a licensee 
files an application for a renewal or for a new 
license for the activity so authorized, the 
existing license will not be deemed to have 
expired until the application has been finally 
determined. 

The Commission believes that the 30- 
day deadline for timely renewal 
currently contained in $ 2.109 would not 
provide the NRC a reasonable time to 
review an application for a renewed 
operating license for a nuclear power 
plant. Because the review of a renewal 
application will involve a review of 
many complex technical issues, the NRC 
estimates that the technical review 
would take approximately 2 years. Any 
necessary hearing could likely add an 
additional year or more. Therefore, in 
the proposed rule, the Commission 
modified 5 2.109 to require that nuclear 
power plant operating license renewal 
applications be submitted at least 3 
years prior to their expiration in order to 
take advantage of the timely renewal 
doctrine. 

No specific comment wa9 received 
concerning the proposal to add a 3-year 
provision for the timely renewal 
provision for license renewal. The 
current regulations require licensees to 
submit decommissioning plans and 
related financial assurance information 
on or about 5 years prior to the 
expiration of their operating licenses. 
The Commission has concluded that, for 
consistency, the deadline for the 
submittal of a license renewal 
application should be 5 years prior to 
the expiration of the current operating 
license. The timely renewal provisions 
of § 2.109 now reflect the decision that a 
5-year time limit is more appropriate. 

Renewal applications should be 
essentially complete and sufficient when 
filed. Section 9(b) of the APA confers 
the benefit of “timely renewal** to those 
who make a timely filing of a “sufficient 
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application.” Although the current 
wording of the Commission’s parallel 
rule in § 2.109 only refers to the timely 
filing of an “application for a renewal or 
for a new license * * *” Commission 
practice has been to ensure that 
sufficient applications have been 
submitted. In the proposed rule the 
Commission added § 2.109(b) to 
incorporate the APA’s provision 
requiring the submittal of a sufficient 
application. Other considerations lead 
the Commission to incorporate the 
specific language into S 2.109(b). The 
Commission discourages the filing of 
pro-forma renewal applications that 
would be filed simply for the sake of 
meeting the 10 CFR 2.109(b) deadline. 
However, a determination that an 
application is sufficient for purposes of 
timely renewal would not be litigable. 
Sufficiency is essentially a matter for 
the staff to determine based on the 
required contents of an application 
established in §§ 54.19, 54.21. 54.22, and 
54.23. It is enough that the licensee 
submits the required reports, analyses, 
and other documents required in such 
application. That such documents may 
require further supplementation or 
review is of no consequence to 
continued operation under timely 
renewal. 

In December 1990, the NRC issued 
Draft Regulatory Guide DG-1009, 
“Standard Format and Content of 
Technical Information for Applications 
to Renew Nuclear Power Plant 
Operating Licenses,” and a draft 
standard review plan for license 
renewal (SRP-LR) (NUREG-1299) (55 FR 
5<XX>5). These documents provide more 
specific guidance for preparing a 
renewal application and for judging 
whether the criterion of a sufficient 
application is met. 

One commenter was concerned about 
the potential for abuse of the timely 
renewal provisions of the regulations. 
The Commission has concluded that the 
specific language of § § 54.19. 54.21, 

54.22, and 54.23 in combination with the 
specific guidance published in 
regulatory guidance documents should 
preclude the concerns raised regarding 
the potential for abuse of the 
Commission’s timely renewal 
provisions. 

One commenter noted that there 
would be substantial adverse impacts if 
the NRC finds that a renewal 
application is insufficient after the term 
of the current licensed period has 
expired. The commenter urged the NRC 
to make a finding of application 
sufficiency at least 6 months before the 
existing license term expires. The 
Commission agrees that licensees who 


have filed a renewal application should 
be given timely notice as to whether 
their application is sufficient. However, 
no specific provision need be made in 
the final rule. The draft SRP-LR contains 
proposed staff guidance for notifying 
renewal applicants in a timely manner 
the* a particular application is or is not 
sufficient. 

/. Earliest Date for Filing Applications 

Neither the AF.A nor the 
Commission’s current regulations set a 
limit on how long before expiration of 
the operating license a renewal 
application may be filed. The 
Commission has decided to impose such 
a limit to ensure that substantial 
operating experience is accumulated by 
a licensee before it submits a renewal 
application. 

In the proposed rule, the Commission 
suggested a 20-year time limit for filing 
renewal applications. Several 
commenters argued that 20 years would 
not be a sufficient period of time to 
accumulate an adequate body of 
information and experience to support 
the agency’s consideration of a renewal 
application. Other commenters stated 
that information gained from operating 
experience after the renewal license is 
granted would not be considered by the 
NRC. One commenter also argued that 
even after considering the 10-year lead 
time deemed necessary by utilities to 
plan for alternative generating capacity 
and a 3-year period for NRC review of a 
renewal application, the proposed 20- 
year limit is too long. The commenter 
proposed that a 15-year limit should be 
a compromise acceptable to the 
industry. Another commenter stated that 
a 20-year time limit would be an illegal 
expansion of the initial licensing period, 
in volation of the AEA, but the 
commenter did not explain the legal 
basis for this conclusion. The 
commenter suggested that a 5-year time 
limit would be reasonable. 

While the Commission accepts the 
premise that operating experience is 
important, it rejects the suggestion that 
20 years of operational and regulatory 
experience with a particular plant is an 
insufficient period in which to 
accumulate information on plant 
performance. A nuclear power plant will 
undergo a significant number of fuel 
cycles over 20 years, and plant and 
utility personnel will have a substantial 
number of hours of operational 
experience with every system, structure, 
and component. The NRC believes that 
the history of operation over the 
minimum 20-year period provides a 
licensee with substantial amounts of 
information and would disclose any 


plant-specific concerns with regard to 
age-related degradation. 

Commenters incorrectly suggest that 
new information about plant systems 
and components as well as age-related 
degradation concerns discovered after 
the renewed license is issued would not 
be considered by the NRC or would not 
be factored into a plant’s programs. The 
CLB of a plant will continue to evolve 
throughout the term of the renewed 
license to address the effects of age- 
related degradation as well a9 any other 
operational concern that arises. The 
licensee must continue to ensure that 
the plant i9 being operated safely and in 
conformance with its licensing basis. 

The NRC’s regulatory oversight 
activities will also assess any new 
information on age-related degradation 
or plant operation issues and take 
whatever regulatory action is 
appropriate for ensuring the protection 
of the public health and safety. The 
commenters ignore the fact that both 
renewal applicants and the NRC will 
have the benefit of the operational 
experience from the nuclear industry 
and are not limited to information 
developed solely by the utility seeking a 
renewed license. For example, there are 
now approximately 1400 reactor years of 
operating experience in the U.S. nuclear 
power industry. This experience will 
increase each year. All of this 
experience would be considered by the 
NRC in evaluating the adequacy of 
licensee-proposed activities to address 
age-related degradation in connection 
with a renewal application. 

The Commission disagrees with a 
commenter's proposal that a 5-year, or 
even a 15-year, time limit for filing 
renewal applications will be adequate. 

In proposing the earliest date of 
application, the Commission considered 
the time necessary for utilities to plan 
for replacement of retired nuclear 
plants. Industry studies estimate that the 
lead time to build a new electric 
generation plant is 10 to 12 years for 
fossil fuels and 12 to 14 years for nuclear 
or other new technologies. When the 
staff review is factored into the decision 
process, the Commission concludes that 
applications 18 to 20 years before 
expiration of a licenses are not 
unreasonable. For these reasons, the 
final rule permits the application for a 
renewed license to be filed 20 years 
before expiration of an existing 
operating license. 

/ Withdrawal of Application 

A new § 54 34 ha9 been proposed by a 
commenter to permit an applicant for a 
renewed operating license to withdraw 
its application at any time during the 
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proceeding. The Commission does not 
believe that such a provision is 
necessary in part 54. Currently, 
applicants for any NRC license, 
including a nuclear power plant 
operating license under 10 CFR part 50. 
may withdraw their applications at any 
time and for any reason (subject to 
payment of applicable fees). This 
opportunity is provided despite the fact 
that there are no explicit provisions in 
the Commission’s regulations permitting 
withdrawal of applications. The 
Commission will not treat applicants for 
part 54 renewed operating licenses any 
differently with respect to withdrawal. 
Accordingly, the Commission declines to 
adopt this proposal. 

k. Renewal Term 

The AEA permits the Commission to 
issue section 103 operating licenses with 
terms up to 40 years and imposes no 
limit on section 104.b operating licenses. 
Nonetheless, the Commission has 
decided to limit the maximum period of 
extended operation under the renewed 
license to 20 years beyond the 
expiration of the existing (previous) 
operating license. The Commission 
believes that sufficient technical 
understanding of age-related 
degradation exists to enable nuclear 
power plant licensees to develop 
activities for ensuring safe operation of 
their plants for an additional 20 years 
beyond expiration of existing licenses. 
However, a 20-year limit on extended 
operation will, in the Commission's 
judgment, provide a useful opportunity 
to validate and reassess, if necessary, 
the current understanding of age-related 
degradation effects. As one commenter 
suggests, the Commission may revisit 
this issue in the future as experience 
with licensee performance in managing 
age-related degradation during the 
renewal term is gained. If the 
Commission has sufficient confidence in 
the adequacy of licensee programs to 
detect pnd resolve in a timely manner 
any unforeseen age-related degradation, 
the 20-year limit may be removed. 
However, reappraisal of the use of 
supersession licensing will be required 
at that time. The Commission therefore 
rejects a commenter’s suggestion that 
the renewed licenses should be granted 
for terms in excess of 20 years. 

There is no minimum term for a 
renewed license that may be requested 
by an applicant. The primary reason for 
such a limitation would be to discourage 
repetitive renewal periods for relatively 
short periods, which may consume an 
unwarranted amount of staff resources 
to review, as well as have the potential 
for abuse. Upon consideration, the 
Commission believes that the renewal 


applicant’s need for longer-term 
planning of its electric power generating 
capacity and the cost of preparing and 
supporting each renewal application 
will ordinarily serve to motivate the 
applicant to seek longer renewal terms. 

1. Effective Date of Renewed License 

Two alternatives were identified early 
by the Commission with respect to the 
effective date of a renewed license: (1) 

A "tack-on” license that takes effect at 
the expiration of the current operating 
license, and (2) a "supersession’’ license 
that takes effect immediately upon NRC 
approval of the renewal application. The 
tack-on approach is initially attractive, 
since, in general, renewals of licenses 
take effect upon expiration of the 
existing license. Moreover, it may be 
argued that "tack-on” licensing was 
contemplated by Congress, since section 
103 c of the AEA states that licenses 
"may be renewed upon the expiration of 
(the specified license term).” However, 
as a consequence of accommodating the 
utilities’ asserted need for an early 
agency decision on renewal 
applications, a potentially long period 
may occur between the agency decision 
to approve a renewal application and 
the expiration date of the original 
operating license. If issuance of the 
renewed license were kept in abeyance 
for such an extended period, there 
would be a great deal of uncertainty in 
terms of the administrative Finality of 
the renewal decision. As for the "upon 
expiration” language of section 103.C, 
the Commission does not believe that 
Congress intended by that language to 
preclude supersession licenses. Since 
section 103.c provides for licenses to be 
issued for a "specified period.” it would 
be natural to speak of renewal following 
the "expiration of such period.” On 
balance, the Commission has 
determined that a renewed license 
should be in the form of a supersession 
of the existing operating license. 

One commenter suggested that the 
supersession approach to licensing may 
lead to "logistical issues” such as 
duplicate submittals since there will be 
co-existing dockets for the existing 
operating license and the renewal 
application. The Commission recognized 
that this would be an issue and had 
included a provision in the proposed 
rule that fixed the CLB for the duration 
of the renewal application to avoid 
these types of coordination problems. 
The final rule does not freeze the CLB; 
instead. § 54.21(e) requires renewal 
applicants to update their renewal 
application to reflect changes to CLB 
information, which materially affects the 
contents of the renewal application. 

This requirement will ensure that the 


licensing basis for the existing operating 
license remains current and is reflected 
in a timely manner in the renewal 
license application. 

Two commenters suggested that the 
proposed rule be modified to make clear 
that a supersession license is issued 
only after the renewal application has 
been Finally determined and all 
administrative and judicial appeals are 
exhausted. In their view, this 
modification is necessary because 
§ 54.31 stated that the initial operating 
license is "entirely ineffective and 
superseded” upon issuance of the 
renewed license and may be interpreted 
to leave a facility without an effective 
license if its renewed license were set 
aside upon appeal. The Commission 
never intended § 54.31(c) to suggest that 
if a renewed license were somehow set 
aside upon appeal, the licensee could 
not continue operating under its 
previous operating license. The 
Commission is unaware of any instance 
involving supersession licensing where 
such a result occurred. Even if the 
concern is valid, the commenters’ 
proposed solution is undesirable. NRC’s 
nuclear power plant licensing actions 
generally are immediately effective, see 
10 CFR 2.764. Neither the AEA. the 
Administrative Procedure Act. nor any 
precept of administrative law compels 
the NRC to await exhaustion of judicial 
appeals before it may issue a license. In 
order to preclude any future 
misunderstandings in this regard. 

§ 54.31(c) has been modified by deleting 
the words, "entirely ineffective.” and 
adding a sentence clarifying that the 
prior existing operating license shall be 
reinstated if the renewed license is 
subsequently set aside, unless the term 
of the prior operating license is expired 
and the renewal application was not 
Filed in a timely manner. 

m. Subsequent Renewals 

Section 54.31(d) allows a renewed 
license to be further renewed upon 
expiration of the renewal term. One 
commenter suggests that an additional 
sentence be added to make clear that a 
subsequent renewal application may be 
submitted prior to the expiration of the 
previous renewal term. The Commission 
agrees that a subsequent renewal 
application may be submitted prior to 
expiration of the previous renewal term 
(under § 54.17(c). up to 20 years prior to 
that expiration). However. § 54.31(d) 
makes clear that a renewed license may 
be further renewed in accordance with 
"applicable requirements.” which would 
include the provisions of part 54 (unless 
the Commission subsequently adopts 
special provisions applicable only to 
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subsequent renewals). Under this 
circumstance, a sentence in § 54.17(d) 
explicitly addressing the subject may 
inadvertently give the impression that 
the “applicable requirements 4 ’ language 
was intended to have an entirely 
different effect. Accordingly, the 
Commission declines to adopt the 
(:ommenter*9 proposed addition. 

Another commenter observed that the 
concept of subsequent renewals is not 
developed in the supporting 
documentation for the proposed rule. 
The Commission does not believe that 
further exposition of this concept is 
necessary at this time. If experience 
with renewals discloses a previously 
unknown aging or other time-dependent 
issue, appropriate regulatory action, 
including modifying the requirements for 
obtaining subsequent renewals, can be 
implemented. Further discussions of the 
concept are not likely to be fruitful at 
this time. 

Content of Application—Technical 
Information 

The rule identifies specific 
requirements for the content of a 
renewal application. Unless updated, 
the information submitted in the 
previous operating license docket 
continues to apply and is incorporated 
into both the renewal license 
application and the renewed license 
docket under the provisions of §§ 54.19 
and 54.33. In addition, the rule (§ 54.21) 
requires the submittal of the following 
technical information: 

(1) An integrated plant assessment 
(iPA) that demonstrates, through a step- 
bv-step process specified in the rule 

(§ 54.21(a)), that the facility’s systems, 
structures, and components important to 
license renewal have been identified 
and evaluated, and that age-related 
degradation unique to license renewal 
will be managed to ensure that the 
facility’s licensing basis will be 
maintained during the renewal term. 

The IPA is discussed above in section 
IV.e.(iii). 

(2) Identification and justification of 
any changes in the CLB necessary to 
address age-related degradation unique 
to license renewal of SSCs important to 
license renewal. This requirement is 
discussed above in section rV.d.(ii). 

(3) A listing of all exemptions and 
reliefs granted and in effect under the 
existing license in the license renewal 
application. Any exemption or relief that 
was granted on the basis of remaining 
plant life or that otherwise relates to 
SSCs subject to age-related degradation 
unique to license renewal must be 
rejustified before it will be granted for 
the renewal term. A commenter on the 
proposed rule argued that the staff does 


not need a complete list of all 
exemptions and reliefs in effect but only 
needs a list of those exemptions that 
contain time-dependent functions. The 
Commission does not agree. A complete 
list of all exemptions and reliefs granted 
and in effect is necessary for several 
reasons. First, it allows the Commission 
to make an independent assessment that 
all exemptions and reliefs have been 
evaluated as part of the license renewal 
review process. Second, the list is a 
summary of the instances in the 
licensing basis for the renewal term 
where the staff has determined that 
strict compliance with existing 
regulatory requirements is not needed to 
ensure that public health and safety is 
adequately protected. 

(4) A description of any plant 
modifications or administrative 
procedure changes required for effective 
management of age-related degradation 
unique to license renewal, as justified 
by the assessments under paragraphs (2) 
and (3) of this section. 

(5) Changes during review of the 
renewal application (§ 54.21(e)). 

o. Environmental Information 

A license renewal applicant is 
required to submit an environmental 
report, or supplement to its existing 
environmental report, addressing the 
environmental consequences of the 
renewal sought. 

In a separate rulemaking,. the NRC is 
developing changes to its environmental 
protection rules (10 CFR part 51) to 
assess the environmental impacts that 
may result from the renewal of an 
operating license and to codify any 
generic findings so that they may be 
adopted in future individual plant 
license renewal environmental reviews. 
The proposed rule was published in the 
Federal Register on September 17,1991 
(56 FR 47016). A generic environmental 
impact statement (GEIS) was prepared 
as the basic informational and 
analytical document supporting the 
proposed rule change. The GEIS scope 
includes known environmental issues 
that may be of reasonable concern in 
renewing the operating license of any of 
the current population of nuclear power 
plants. The scope reflects activities, 
including potential plant refurbishment 
associated with license renewal, an 
additional 20 years of operation, and 
possible changes in the environmental 
setting of the plants. The GEIS study 
attempts to bound the full range of 
plants and sites in order that a generic 
conclusion will be applicable to as large 
a number of plants a9 possible. 

Guidance on the submission of 
environmental information and analyses 
by applicants and on review criteria for 


the staff is also being prepared. In 
developing the GEIS. the NRC has 
followed the genera! requirements 
specified in 10 CFR part 51. 

p. Dachfit Considerations 

In the proposed rule, the Commission 
indicated that a special provision 
addressing backfitting requirements 
during the review of a renewed license 
application was not necessary. Instead, 
the Commission discussed how 
backfitting would be controlled during 
the renewal review. The Commission 
also indicated that once a renewed 
license was issued, the normal 
backfitting requirements of 10 CFR 
50.109 would apply to NRC-imposed 
changes to the renewed license’s current 
licensing basis. 

Most of the utility commenters were 
dissatisfied with the Commission’s 
proposal not to include a specific 
provision in 10 CFR part 54 addressing 
the imposition of “backfits” during the 
review of the renewed license 
application. In general, these industry 
commenters indicate that, while they 
agree with the discussion in the 
proposed rule describing how the 
backfit rule would apply in the context 
of license renewal, the Preamble to the 
proposed rule was not legally binding on 
the Commission and staff and only a 
rule would be binding and enforceable 
against the staff. A commenter stated 
that backfit analyses are not appropriate 
to staff-imposed changes needed to 
address age-related degradation where 
degradation is significant and the 
equipment is important to license 
renewal and not covered by an existing 
effective program. In the commenter’s 
view, however, the “agreement 
evaporates” because the proposed 
license renewal rule did not specify a 
“focused integrated plant assessment 
similar to the NUMARC methodology” 
(NUMARC Report Number 90-11, 
“Methodology to Evaluate Plant 
Systems, Structures, and Components,” 
December 1990) and did not 
unreservedly accept the adequacy of the 
CLB as a standard for license renewal. 
The utilities also argue that, where there 
are two or more ways to satisfactorily 
address age-related degradation, the 
licensee should be free to choose the 
most cost-effective alternative, unless 
the staff determines that it is necessary 
or desirable to designate a specific 
alternative. There was some lack of 
agreement within the industry as to the 
amount of documentation that the NRC 
was required to generate to justify that a 
proposed backfit is necessary to ensure 
adequate protection or compliance. 
NUMARC’s proposed rule would require 
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the NRC to comply with the 
documentation requirements of 10 CFR 
50.109(a)(4). By contrast, a utility 
commenter states that it would be 
unreasonable to encumber the NRC with 
additional justification requirements 
where the backfits truly relate to 
adequate protection. 

The Commission continues to believe 
that a special provision in 10 CFR part 
54 that would impose backfit-style 
requirements on the agency is not 
needed. All requirements, whether or 
not age-related necessary to ensure 
adequate protection will be required 
without regard to cost. This is analogous 
to the “adequate protection exemption” 
in 10 CF’R 5O.109(a)(4)(ii). Any additional 
requirements to address age-related 
degradation unique to license renewal 
that are necessary to ensure compliance 
with the plant’s current licensing basis 
may be imposed without regard to cost. 
This is analogous to the “compliance 
exemption” in 10 CFR 50.109(a)(4)(i). 

The NRC need not prepare a separate 
document explaining the basis for such 
a conclusion. Instead, the basis for such 
a conclusion will normally be 
documented by the NRC in a safety 
evaluation report that presents the 
results of the NRC staffs review of the 
renewal application. The Commission 
rejects a commenter’s proposal that 
these findings must be made separately 
from the staffs overall safety 
evaluation. A separate finding would be 
unduly burdensome and elevate form 
above substance since the staffs 
evaluation should clearly state why an 
action is necessary. 

Once a renewed license is issued, 
normal backfit protections apply and all 
changes to the current licensing basis of 
the renewed license would be subject to 
the backfit rule in accordance with 
§ 54.35 of the final rule 

q. Procedure for Hearings 

The Commission will conduct any 
necessary hearings required by 10 CFR 
part 54 in accordance with subpart G of 
10 CFR part 2. Two coramenters urge 
that the proposed license renewal rule 
include a requirement that the Atomic 
Safety and Licensing Board be required 
to adopt a hearing schedule. Responding 
to the Commission’s observation in the 
proposed license renewal rule's 
Preamble (55 FR 29052) that the timely 
renewal doctrine reduces the burden to 
the licensee stemming from protracted 
hearings, these commenters point out 
that licensees who need to have a 
definitive agency decision on the license 
renewal application 10 to 15 years prior 
to actual expiration will not be 
effectively helped by the timely renewal 
doctrine. The Commission recognized in 


the proposed license renewal rule’s 
Preamble that the timely renewal 
doctrine would not assist licensees in 
need of "timely contingency planning" 
(55 FR 29052). I lowever. the Commission 
continues to believe that the new 
provisions in 10 CFR part 2. together 
with the authority of the Commission 
and the Atomic Safety and Licensing 
Board to adopt a hearing schedule in 
any individual license renewal hearing, 
obviate the need for a hearing schedule 
in 10 CFR part 54. The Commission 
further believes that incorporation of a 
hearing schedule with specific deadlines 
into either 10 CFR part 54 or 10 CFR part 
2 could unnecessarily reduce the 
flexibility of the Licensing Board. For 
example, if a schedule were mandatory, 
deviations from the schedule may not be 
able to be made without a § 54.15 
exemption, unless the rule sets forth the 
procedure and standards for deviating 
from the 10 CFR part 54 hearing 
schedule. Conversely, if the 10 CFR part 
54 schedule were not binding but merely 
admonitory, the Commission fails to see 
how such a provision would add to the 
Commission's or Licensing Board’s 
authority to adopt a hearing schedule. 

r. Report of the Advisory Committee on 
Reactor Safeguards 

Section 182.b of the AEA states: 

The ACRS shall review each application 
under section 103 or section 104b. for a 
construction permit or an operating license 
for a facility, any application under section 
104c. for a construction permit or an 
operating license for a testing facility, any 
application under section 104a. or c. 
specifically referred to it by the Commission, 
and any application for an amendment to a 
construction permit or an amendment to an 
operating license under section 103 or 104a . 
b.. or c. specifically referred to it by the 
Commission * * * 

Section 182.b does not explicitly refer 
to applications for renewal of an 
operating license as requiring ACRS 
review. However. The Commission 
believes that review by the ACRS is 
desirable. Accordingly. § 54.25 of the 
final rule requires ACRS review of a 
license renewal application. 

s. Emergency Planning Considerations 

Sections 50.47. 50.54(q), and 50.54 (b) 
through (u) and appendix E to part 50 
establish requirements and performance 
objectives to protect the public health 
and safety by ensuring the existence, 
implementation, revision, and 
maintenance of emergency 
preparedness programs for licensed 
nuclear power plants. These 
requirements apply to all nuclear power 
plant licensees and require the specified 
levels of protection from each licensee 


regardless of plant design, construction, 
or license date. Specifically. § 50.54(q) 
requires that a licensee maintain in 
effect emergency preparedness plans 
that meet the standard in § 50.47(b) and 
the requirements in appendix E to 10 
CFR part 50. The requirements of § 50.47 
and appendix F, are independent of the 
renewal of the operating license, and 
they will continue to apply during the 
license renewal term. 

To ensure that a licensee's plan 
remains adequate to protect the health 
and safety of the public during the term 
of the initial license. NRC requires, 
under § 50.54(t). a detailed annual 
review of the facility's emergency 
preparedness plan by persons who have 
no direct responsibility for its 
implementation. Included within the 
review is an evaluation of the continued 
adequacy of applicable and appropriate 
communication and working 
relationships with State and local 
governments. Under appendix F. to 10 
CFR part 50. licensees must also perform 
an annual exercise of their emergency 
preparedness plans and be evaluated by 
the NRC against definitive performance 
criteria. The Commission requires that 
these periodic exercises be performed to 
measure the effectiveness of the plan 
against some or all of the standards on 
an annual basis and ensures that within 
a 5-year period the plan is tested against 
all of the 16 standards. Following each 
of the required exercises, findings are 
made concerning the success of the plan 
and, in some cases, weak and deficient 
areas that require correction a r e 
identified. These processes will continue 
during ihe renewal term. In conclusion, 
the Commission's regulations require the 
routine evaluation of the effectiveness of 
existing emergency preparedness plans 
against the 16 planning standards and 
the modification of emergency 
preparedness plans when the 16 
standards are not met. Through its 
standards and required exercises, the 
Commission ensures that existing plans 
are adequate throughout the life of any 
plant even in the face of changing 
demographics and other site-related 
factors. Thus, these drills, performance 
criteria, and independent evaluations 
provide a process to ensure continued 
adequacy of emergency preparedness in 
light of changes in site characteristics 
that may occur during the term of the 
existing operating license, such as 
transportation systems and 
demographics. There is no need for a 
licensing review of emergency planning 
issues in the context of license renewal. 

The NRC has determined that the 
current requirements, including 
continuing update requirements for 
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emergency planning, provide reasonable 
assurance that an acceptable level of 
emergency preparedness exists at any 
operating reactor at any time in its 
operating lifetime. The Commission has 
amended 10 CFR 50.47 to clarify that no 
new finding on emergency preparedness 
will be made as part of a license 
renewal decision. 

The Commission received a number of 
comments from public interest groups 
contending that current emergency 
preparedness plans are not adequate 
and that periodic revisions to existing 
emergency preparedness plans and the 
execution of emergency plan exercises 
were generally considered inadequate to 
keep pace with changing demographics, 
land use. and transportation patterns. 
One commenter raised the issue that the 
evacuation time estimates would need 
to be reviewed in light of the changes in 
demography. The issue concerning the 
potential inadequacy of the existing 
plans, exercises, or evaluation time 
estimates to account for such changes 
does not involve matters limited to the 
renewal of operating licenses. 

In conclusion, the Commission has 
carefully considered the issues raised by 
commenters on the need to make a 
finding on the adequacy of existing 
emergency preparedness plans in order 
to grant a renewal license. For the 
reasons stated above, the Commission 
concludes that the adequacy of existing 
emergency preparedness plans need not 
be considered anew as part of issuing a 
renewed operating license. 

t. Plant Physical Security 
Considerations 

Licensees must establish and maintain 
a system for the physical protection of 
plants and materials, in accordance with 
10 CrR part 73, to protect the plant from 
acts of radiological sabotage and 
prevent the theft of special nuclear 
material. 

The NRC reviews the status of 
physical security measures at each 
individual plant during the Systematic 
Assessment of Licensee Performance. 

The NRC has also used Regulatory 
Effectiveness Reviews (RERs) to 
determine site compliance with 10 CFR 
73.55 and ensure that the level cf 
protection required by part 73 is 
maintained. The RER teams use NRC 
security personnel and members of the 
U.S. Army Special Forces to test plant 
security systems and personnel. 

The requirements of 10 CFR part 73, 
notably the testing and maintenance 
requirements of 10 CFR 73.55(g). include 
provisions for keeping up the 
performance of security equipment 
against impairment due to age-related 
degradation or other causes. Once a 


licensee establishes an acceptable 
physical protection system, changes that 
w ould decrease the effectiveness of the 
system cannot he made without filing an 
application for license amendment in 
accordance with 10 CFR 50.54(p)(l). 

Application for a renewed license will 
not affect the standards for physical 
protection required by the NRC. The 
level of protection will be maintained 
during the renewal term in the same 
manner as during the original license 
term, since these requirements remain in 
effect during the renewal term by the 
language of § 54.35. The requirements of 
10 CFR part 73 will continue to be 
reviewed and changed to incorporate 
new information, as necessary. The NRC 
will continue to ensure compliance of all 
licensees, whether operating under an 
original license or a renewed one, 
through ongoing inspections and 
reviews. Therefore, the Commission 
concludes that a review of the adequacy 
cf existing security plans is not 
necessary as part of the license renewal 
review process. 

The NRC has reviewed current 
requirements for physical protection and 
determined that they provide reasonable 
assurance that an adequate level of 
physical protection will exist at any 
reactor at any time in its operating 
lifetime. 

The NRC received one comment that 
stated a need to reexamine, as part of 
the IPA, physical security plans in 
general and one comment that suggested 
a need to review security plans to 
enhance the level of physical security in 
the event that additional high-level 
w aste will be temporarily stored on the 
site during the renewal term. As for the 
need to rereview security plans, the 
discussion above has indicated why an 
application for a renewed license will 
not affect the standards for physical 
protection required by NRC and why the 
currently approved physical security 
plans meet the existing standards for 
physical protection established in 10 
CFR 73.55. The level of physical 
protection required by 10 CFR 73.55 will 
also remain in effect for the renewal 
term. Therefore, the Commission 
concludes that is not necessary to 
rereview security plans that meet the 
current standards for physical 
protection. 

As for the need for a physical security 
plan review for the protection of a waste 
storage facility, the Commission’s 
existing regulations in 10 CFR parts 72 
and 73 specify the security requirements 
for sites where application is made to 
construct additional high-level-waste 
storage facilities. These regulations 
require the staff review of additional 
physical security measures to ensure 


that the new waste storage facilities 
would be adequately protected. These 
regulations and requirements must be 
satisfied at any time when a licensee 
would seek to construct such a facility, 
whether during the initial term or during 
a renewal term, and the review of the 
physical security measures necessary 
for licensing any type of monitored 
retrievable storage facility will occur 
independently of any license renewal 
application review. The license renewal 
rule does not reduce or restrict staff 
review of the necessary changes to the 
physical security plans should a licensee 
submit a separate request to construct a 
waste storage facility simultaneously 
with a renewal application. 

u. Operator Licensing Considerations 

Individuals who manipulate the 
controls of nuclear power facilities 
licensed under 10 CFR part 50 and 
individuals who direct activities of those 
individuals must be licensed by the 
NRC. Specific criteria for obtaining a 
license are set forth in 10 CFR part 55, 
which establishes the procedures and 
criteria for issuing operator licenses and 
defines the terms and conditions under 
which the NRC grants, modifies, and 
renews these licenses. The licensing 
process for individual plant operators is 
independent of the facility licensing 
process, and no change to 10 CFR part 
55 is necessary. 

License renewal of the facility could 
affect operators, however, in that 
additional maintenance, surveillance, or 
equipment replacement may be 
necessary at some plants. Plant 
personnel would be informed of and 
trained to handle these activities 
through training programs. Operators 
are currently required to participate in 
periodic training programs, which cover 
important changes to the facility or 
supporting programs and procedures, 
and to requalify for their licenses, 
demonstrating this knowledge on a 
periodic basic. The requirements for 
operator knowledge set forth in 10 CFR 
part 55, subpart E, “Written 
Examinations and Operating Tests,” as 
well as normal NRC review of plant 
operations, are adequate to ensure that 
operators are aware of any license 
renewal development that may affect 
their duties. In addition, the use of 
approved plant simulators for testing 
individual plant operators is required of 
all licensees and will not be affected by 
license renewal. 

Ongoing NRC inspection and licensing 
efforts will verify that important license 
renewal developments are adequately 
addressed in the training of plant 
operators. 
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v. Financial Qualification 
Considerations 

In 1984, the NRC adopted changes to 
§ § 50.57 and 2.104 concerning the need 
to perform financial qualification 
reviews of applicants for commercial 
nuclear power plant licenses (49 FR 
35747; September 12,1984). Under the 
revised rule, electric utilities that apply 
for or possess an operating license are 
exduded from review of their financial 
qualifications by the NRC during an 
operating license proceeding. In 
publishing the final rule, the 
Commission stated: 

The Commission believes that the record of 
this rulemaking demonstrates genetically that 
the rate process assures that funds needed 
for safe operation will be made available to 
regulated electric utilities. Since obtaining 
such assurance was the 9ole objective of the 
financial qualification rule, the Commission 
concludes that, other than in exceptional 
cases, no case-by-case litigation of the 
financial qualification of such applicants is 
warranted. (49 FR 35750) 

This finding was based on a national 
survey submitted by the nuclear 
industry and the National Association of 
Regulatory Utility Commissioners 
regarding the provisions of operating 
funds for nuclear power plants through 
the rate-making process of State 
commissions. The study concluded, inter 
alia, that rate-making authorities had 
various mechanisms to ensure the 
availability of utility revenues sufficient 
to meet the costs of NRC safety 
requirements. More specifically, most 
rate-making bodies indicated that, while 
in specific provision was made for NRC 
safety requirements, rates are generally 
estimated to produce sufficient overall 
revenues to ensure sound functioning of 
electric power systems, including 
nuclear plants. Some public utility 
commissions indicated that their orders 
specifically-allocate funds to meet NRC 
safely requirements (49 IK 35750). 

The Commission believes that this 
finding is also true for renewed 
operating licenses for nuclear power 
plants. Therefore, the exclusions in 
§ 50.57(a)(4) and § 2.104(c)(4) with 
respect to the need for financial reviews 
of applications far operating licenses are 
extended to applicants for renewal of 
operating licenses. The Commission 
concluded that the rate-making process 
generally provides assurance that funds 
needed for safe operation will be made 
available to regulated electric utilities. It 
further concluded that case-by-case 
litigation of the financial qualification of 
applicants for operating licenses is not 
warranted, except in exceptional cases 
(49 FR 35750). The Commission has no 
reason to believe or evidence that 


shows that these findings would not also 
be true for the period of renewal. 

The Commission received three 
comments on the need for financial 
qualification reviews. One commenter 
requested that financial qualification 
reviews be retained if circumstances 
change since initial licensing, while 
another commenter stated that financial 
qualification reviews should be retained 
to account for the extended period of 
operation. A third commenter suggested 
that applicants for license renewal be 
required to conduct least-cost planning 
for providing service at a reasonable 
cost. 

The Commission disagrees with these 
comments. The commenter suggesting 
that financial qualification reviews be 
retained to address changed 
circumstances pointed to structural 
changes in the electric power industry, 
the rise of independent power 
producer, and the use of performance 
incentive rate regulation as the bases for 
its position. These reasons are not 
persuasive. Licensee renewal should not 
pose any special issues regarding 
financial qualifications. The commenter 
did not suggest that unique rate-setting 
principles would be applied during the 
renewal period, as compared with 
current operation. Least-cost planning is 
an issue that is not within the scope of 
the NRC’s statutory authority. This issue 
is typically the responsibility of Stale 
public utility commissions. Therefore, 
least-cost planning will not be 
addressed by this rulemaking. 

w. Decomm iss idoing Considera tions 

The Commission’s current 
requirements with respect to 
decommissioning assume that 
decommissioning is the only option 
following the expiration of the nuclear 
power plant’s operation license. Five 
years before an operating license is to 
expire, the licensee is required by 10 
CFR 50.54(bb) to submit written 
notification to the Commission for 
review and approval of a program for 
funding of the costs of management of 
spent fuel during the time between the 
expiration of the operating license and 
until the spent fuel is transferred to the 
U.S. Department of Energy for disposal 
in a spent fuel repository. Also 5 years 
prior to the “projected end of 
operation,” the licensoe is required, 
pursuant to 10 CFR 50.75(0. to provide a 
preliminary decommissioning plan, a 
cost estimate for implementing the plan, 
and 8ny changes in funding necessary to 
ensure that there will be sufficient funds 
for decommissioning. Not later than 1 
year before the license is to expire, the 
licensee must file an application to 
terminate its operating license, together 


with a detailed plan for 
decommissioning, in accordance with 10 
CFR 50.82. If an operating license were 
renewed before the dates set by the 
related regulations, both the preliminary 
and final decommissioning planning 
requirements would be postponed until 
expiration of the renewed license. 

In the proposed license renewal rule, 
the Commission suggested that licensees 
who filed license renewal applications 
should not file the reports and 
preliminary plans required for plants 
proceeding to decommissioning. More 
specifically, the Commission proposed 
postponing the submittal of the spent 
fuel management and the preliminary 
decommissioning plans, required by 
§5 50.54(hb) and 50.75ff). until a final 
determination on the renewal 
application is made. The Commission 
also proposed a change to § 50.82 to 
govern the submittal of final 
decommissioning plans and application 
for termination of the operating license 
if a Final determination is made within 
the last year of the license period or if a 
final determination is made after the 
license has expired and the licensee has 
continued operating under the timely 
renewal provisions of 10 CFR 2.109(b). 

Upon reconsideration of the policy 
issues involved with the 
decommissioning rulemakings and in 
response to arguments presented by the 
public comments, the Commission has 
determined that a waiver of the spent 
fuel management plan and the 
preliminary decommissioning plan will 
not automatically be provided for plants 
seeking license renewal. The regulatory 
record of the decommissioning 
rulemaking highlights the importance of 
the preliminary plans in ensuring an 
orderly transition from operation to 
decommissioning. While license renewal 
was not considered an option at the time 
of the decommissioning rulemaking, the 
Commission has determined that, even 
though a plant may be seeking a 
renewed license, some planning for the 
possibility that a plant would have to 
decommission (i.e.. the application is 
denied) is still appropriate. Therefore, 
the Commission will not implement a 
waiver of the requirements of both 
§§ 50.54(bb) and 50.75 for plants seeking 
a renewed license. 

The Commission, however, will retain 
the proposed modification of § 50.82, 
which postpones the submittal of the 
Final decommissioning plan until the 
Commission makes a final 
determination on the license renewal 
application. The final rule will amend 
§ 50.82 such that a licensee who has 
filed a timely renewal application and 
either (1) has not yet received a final 
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determination on its application or (2) 
has been operating under the timely 
renewal provisions of 10 CFR 2.109(b) 
when the application is denied would 
not need to file the final 
decommissioning plan and application 
for termination of the operating license 
until 1 year after a final determination 
on the application is made. 

Commenters on the proposed rule 
highlighted two issues related to the 
accumulation of funds for eventual 
decommissioning of the facility. One 
commenter suggested that the assurance 
of adequate funds for decommissioning 
should be required regardless of the 
license renewal status of a plant. 
Another commenter similarly 
commented that the NRC clearly state 
that licensees must collect 
decommissioning funds until a final 
NRC determination on license renewal 
is made and that the funding 
arrangements specified in the 
decommissioning rule apply to license 
renewal. In this ruelmaking, the 
Commission concludes that the funding 
arrangements contained in the final 
decommissioning rule should remain in 
effect for license renewal. As discussed 
in the Statement of Considerations for 
the final decommissioning rule (53 FR 
24018; June 27,1988), the combination of 
requirements, that is (1) adequate 
financial responsibility early in life, (2) 
periodic adjustments, and (3) evaluation 
of specific provisions close to the time of 
decommissioning, will provide 
reasonable assurance that, at the time of 
permanent end of operations, sufficient 
funds are available to decommission the 
facility in a manner that protects public 
health and safety. 

Based on the foregoing, the 
Commission has concluded that no 
waiver of the requirements of both 
§§ 50.54(bb) and 50.75 will be 
implemented by the license renewal 
rulemaking. The Commission recognizes 
that this would require a renewal 
applicant to evaluate decommissioning 
needs in a preliminary manner while a 
license renewal application could also 
be under review. However, the 
Commission believes that prudent 
planning for decommissioning is 
appropriate and that waiver of the 
requirements for preliminary 
decommissioning, absent a clear 
indication that a license will be 
renewed, would appear to predetermine 
the outcome of a renewal application. If 
the current decommissioning 
requirements are modified in the future, 
the Commission will reconsider the need 
to submit preliminary decommissioning 
information while a renewal applicant is 
under review. 


The exemption process provided by 
§ 54.15 is available to a renewal 
applicant who would like to seek relief 
from the need to submit both license 
renewal and decommissioning 
information. However, the Commission 
does not expect this circumstance to 
routinely occur. The industry’s estimates 
and stated position are that the lead 
time for replacement of lost electrical 
power would necessitate a final NRC 
determination on license renewal about 
10 years prior to expiration of the 
operating license, well in advance of the 
time when the preliminary 
decommissioning information would 
need to be submitted. 

Some commenters expressed concern 
that the proposed rule, as written, would 
have required a licensee to submit an 
application for termination of its current 
operating license within 1 year of a 
denial of a renewal application. The 
proposed rule had the potential to 
require licensees with a number of 
operating years remaining under their 10 
CFR part 50 license to request 
termination simply because a request for 
license renewal was denied. This was 
not the Commission’s intent. Therefore, 
the final rule has been revised to clarify 
this requirement. Under the rule as 
revised, a licensee need only submit a 
request to terminate its operating license 
if: (1) The denial decisions obtained 
within 1 year of the expiration date of 
the license in effect, or (2) a licensee has 
been operating under the timely renewal 
provision of 10 CFR 2.109(b) and the 
renewal application is denied. 

x. Antitrust Review 

The final rule does not require 
antitrust review for either a section 103 
or section 104. b operating license 
renewal application. Turning first to 
section 103 plants, the legislative history 
of section 105.C.2 reflects Congress’ 
intent that operating license renewal 
applications should not normally be 
subject to antitrust review: 

The committee recognizes that applications 
may be amended from time to time, that there 
may be applications to extend or review 3 a 


* The Commission believes this is a typographical 
error and that the joint Committee meant to use the 
word, “renew.’* For one thing, replacing "review" 
with “renew” makes more sense by eliminating the 
opponent redundancy with the preceding phrase. 
More importantly, in the Joint Committee’s report on 
S. 1414, the section-by-section analysis of Section 
105.C is exactly the same as the Joint Committee’s 
report on H R, 18679. with one exception—the word 
"review" is replaced with renew. No discussion as 
to the reason for the difference in words appears. 
For these reasons, the Commission believes that the 
Joint Committee meant to use the word “renew" 
instead of “review" in the section-by-section 
analysis of H.R. 18679. 


license, and also that the form of the 
application for a construction permit may be 
such that, from the applicant’s standpoint, it 
ultimately ripens into an application for an 
operating license. The phrases, “any license 
application", “an application for a license”, 
and “any application." as used in the 
clarified and revised section 105.C refer to the 
initial application fora construction permit, 
the initial application for an operating 
license, or the initial application for a 
modification which would constitute a new 
or substantially different facility, as the case 
may be, as determined by the Commission." 
Joint Committee on Atomic Energy, 

Amending the Atomic Energy Act. H.Rep. No. 
1470, 91st Cong.. 2d Sess. 29 (1970); S.Rep. No. 
1247. 91st Cong.. 2d Sess. 29 (1970) (emphasis 
added). 

Therefore, unless the operating license 
renewal application constitutes an 
“initial application,” or an initial 
application for a “new or substantially 
different facility.” the AEA does not 
require an antitrust review in connection 
with the renewal application. 

The Joint Committee report did not 
explain what modifications would 
constitute a “new or substantially 
different facility.” However, guidance on 
what constitutes these types of 
modifications may be derived from 
section 185 of the AEA, which requires 
issuance of a construction permit to 
“modify” a production or utilization 
facility. The Commission’s requirements 
on license amendments. 10 CFR 50.92. 
provide that changes constituting a 
“material alteration” of a facility require 
issuance of a new construction permit. 

In the past, the NRC staff has required a 
new construction permit where the 
licensee sought to replace a research 
reactor’s control rods, rod drive 
mechanisms, and core and control room 
instrumentation with components of a 
completely different design. See 
Virginia Electric and Power Co. (Surry 
Power Station, Units 1 and 2). DD-79-19, 
10 NRC 625. 656 (1979). In All Chemical 
Isotope Enrichment. Inc. (AlChemIE 
Facility-1 CPDF Facility-2, Oliver 
Springs), LBP-89-5, 29 NRC 99 (1989), 
the licensee was required to obtain a 
construction permit to alter a U.S. 
Department of Energy uranium 
enrichment facility into a stable isotope 
enrichment facility. On the other hand, 
construction permits were not issued 
where a nuclear power plant’s steam 
generators were replaced with 
generators of a different design, new 
full-flow condensate polishing 
demineralization systems w’ere 
installed, and a new building was 
constructed. Surry, supra. Construction 
permits were also not required for spent 
fuel pool modifications. See, e.g., 

Portland General Electric Co. (Trojan 
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Nuclear Plant). LBP-77-69. 6 NRC 1179 
(1979); Pacific Gas and Electric Co. 
(Diablo Canyon Nuclear Power Plant, 
Units 1 and 2), ALAB-880, 26 NRC 449 
(1987). These cases suggest that material 
alteration of nuclear power plants occur 
when the fundamental nature of the 
facility is altered so that the design 
bases implementing the principal design 
criteria for the facility are changed. 

Such fundamental changes in design 
or facility purpose are not expected to 
occur as a consequence of license 
renewal. Renewal of a nuclear power 
plant operating license does not serve to 
transform a nuclear power plant into 
some other type of facility. Hence, the 
fundamental nature of a nuclear power 
plant will not be altered as a result of 
the renewal application. Moreover, the 
focus of the final 10 CFR part 54 rule is 
the management of age-related 
degradation that is expected to occur 
during the renewal term. Thus, the 
activities that must be accomplished in 
order to demonstrate adequate 
management of age-related degradation 
occurring during the renewal term are 
nol likely to involve fundamental 
changes in the principal design criteria 
for a nuclear power plant or the design 
bases implementing these criteria. 
Activities expected to be accomplished 
in support of the renewal application 
may include the replacement of steam 
generators, primary loop piping, lower 
reactor internals, electrical power and 
instrumentation and control cables, and 
the refurbishment of pumps, motor- 
operated valves, and NSSS components. 
Many of these license renewal activities 
are indistinguishable from the ongoing 
maintenance and overhaul activities at 
plants. Other activities. w r hile never 
before performed on a large scale (e.g.. 
replacement of wiring and cables), do 
not intrinsically involve changes in 
fundamental design criteria and design 
bases For these reasons, the 
Commission finds that section 103 
nuclear power plant licensees are not 
expected to undertake plant 
modifications in connection with the 
license renewal application that would 
transform their plants into “new or 
substantially different" facilities. 

Since renewal applications are neither 
an “initial application" for an operating 
license nor an initial application for a 
“new or substantially different facility." 
the Commission concludes that antitrust 
considerations are not material in the 
context of license renewal. Therefore, 
the final rule does not contain a 
provision requiring antitrust review of a 
section 103 license renewal application, 
and the Commission declines to adopt a 
commenter ’b suggestion that license 


renewal applicants include information 
in their renewal application to permit 
the NRC to determine whether such 
modifications have occurred. 

Despite the Commission’s 
determination in this regard, the 
Commission notes that antitrust 
conditions on the existing operating 
license are not ended when the license 
is renewed. Existing antitrust conditions 
would comprise part of the current 
licensing basis for a plant and therefore 
would continue to remain in effect 
during the renewed term. 

A commenier challenged the 
Commissions proposal not to require 
antitrust review of section 103 licenses, 
arguing that since a renewal license 
“plainly is a section 103 license," it is 
subject to section 105 antitrust review. 
Significantly, the commenter did not 
address the fact that Congress did not 
intend antitrust review for other than 
initial operating licenses, absent 
modifications constituting a new or 
substantially different facility. The 
commenter states instead that the 
passage of time in conjunction with 
changes in the structure of the electric 
utility industry, reduction in generated 
cost of nuclear power due to full capital 
amortization, and changes in plant 
systems, structures, and components 
argue in favor of a new antitrust review. 
The commenter’s analysis may be 
correct, but the AEA does not permit the 
NRC to take these factors into account 
in determining the need for antitrust 
review in license renewals. 

Nuclear power plants licensed under 
section 104.b of the AEA are not subject 
to antitrust review, since the antitrust 
review provisions of section 105.c4l) 
apply only to plants licensed under 
section 103. See AEA. section 105.c.(2). 
Section 105.c,(3) of the AEA as amended 
in 1970 does provide one circumstance 
where antitrust review for section 104.b 
plants may be requested, viz., a person 
who sought to raise antitrust issues in a 
section 104.b construction permit case 
could request an antitrust review within 
25 days of the Federal Register notice of 
filing of the operating license. This could 
be read as providing an opportunity to 
request antitrust review within 25 days 
of the Federal Register notice for the 
renewal application. However, as 
discussed above, the legislative history 
of the 1970 amendments dearly 
discloses Congress' intent that only 
initial operating licenses be subject to 
antitrust review-. The Commission 
therefore concludes that section 104. 
facilities are not subject to antitrust 
review in connection with renewal of 
their operating licenses. 


The commenter nonetheless argues 
that section 104.b plants should be 
subject to antitrust review. The 
commenter first asserts that the NRC 
has no authority to relicense plants 
under section 104.b. The Commission 
disagrees with that assertion. The 
commenter cites no statutory provision 
or explanatory Congressional committee 
report for this position. In fact, section 
102.b of the AEA requires that if the 
construction permit for a plan* was 
issued under section 104.b, then “any 
license hereafter issued” shall be under 
section 104.b. The report by the Joint 
Committee on Atomic Energy on the 
1970 amendment states (hat “subsection 
104.b. licenses would not be convertible 
to section 103 licenses * * V* H.Rep. No. 
1470, 91st Cong.. 2d Suss. 28 {1970), 

S.Rep. No. 1347. 91st Cong., 2d Sess. 28 
(1970). 

Nonetheless, the commenter daims 
that the antitrust review exemption for 
section 104.b plants does not apply if. 
subsequent to initial licensing, (he 
facility has been modified to 9uch a 
degree so as to constitute a “new or 
substantially different facility." citing a 
passage on page 27 of the Joint 
Committee report. The commenter then 
argues that section 104.b plants have 
been altered to such an extent after their 
initial licensing so as to constitute a 
“new or substantially different facility.” 
The Commission believes that the 
commenter misunderstands the 
Committee’s intent in this regard. 
Congress never intended that each 
license amendment or license renewal 
application filed after the initial license 
issuance be the occasion for determining 
anew whether all previous changes now 
constitute a new or substantially 
different facility. Rather, the test was to 
be whether the application, considered 
by itself, represents an “initial 
application for a modification wfiich 
would constitute a new or substantially 
different facility." Joint Committee 
Report, at 29. 'Hie Commission believes 
that once the inquiry is properly focused 
upon the changes proposed in the 
renewal application, there is little basis 
for finding that licensees of section 104.b 
plants will undertake modifications in 
connection with license renewal 
applications such that their plants 
would be transformed into “new or 
substantially different” facilities. As 
discussed above in connection with 
section 103 plants, the refurbishment or 
replacement activities that licensees are 
expected to undertake m support of 
license renewal do not involve 
fundamental alteration to the purpose of 
the plant, nor will there be fundamental 
changes to the design criteria and design 







Federal Register / Vol. 56, No. 240 / Friday, December 13, 1991 / Rules and Regulations 64971 


bases. Section 104.b plants are 
indistinguishable from section 103 plants 
in this regard. The Commission 
concludes that section 104.b plant 
licensees are not expected to undertake 
plant modifications in connection with 
the license renewal application that 
would transform their plants into “new 
or substantially different" facilities, and 
therefore no antitrust review need be 
conducted for section 104.b plants as a 
consequence of license renewal. 

The commenter’s suggestion in its 
supplementary comments that antitrust 
review is particularly compelling in the 
case of section 104.b plants actually 
subjected to antitrust review under 
section 105.c.(3) is unpersuasive. Again, 
the Joint Committee report makes clear 
that there was only to be one antitrust 
review, absent modification of a nuclear 
power plant such that it could be 
regarded as “new or substantially 
different." 

The commenter’s final point is that the 
Commission as a matter of policy should 
undertake an antitrust review in 
connection with a renewal application. 
Congress has determined the extent of 
the NRC’s antitrust responsibilities vis- 
a-vis licensing activities, and the 
Commission has long indicated its 
unwillingness to expand the scope of its 
inquiry beyond that contemplated by 
statute. See Houston Lighting and Power 
Co .. CLI-77-13, 5 NCR 1303 (1977). 
Moreover, persons are not precluded 
from obtaining relief with respect to 
anticompetitive activies described in the 
comments. Those who feel they are 
aggrieved by anticompetitive conduct 
may request action from the U.S. 
Department of Justice and the Federal 
Trade Commission. These Federal 
agencies have primary jurisdiction in 
investigating anticompetitive behavior, 
possess far greater resources and 
expertise to investigate such activities, 
and have broader authority to seek or 
order relief. Finally, aggrieved parties 
can pursue a private antitrust action in 
Federal or State courts. 

y. Compliance with 10 CFR Port 140 

Section 170 of the AEA (commonly 
referred to as the Price-Anderson Act) 
establishes financial protection and 
indemnity requirements for certain NRC 
licensees. The regulations in 10 CFR part 
140 codify the requirements of the Price- 
Anderson Act. These requirements 
currently apply to "persons who is (sic) 
an applicant for or holder of a license 
issued pursuant to 10 CFR part 50 of this 
chapter to operate a nuclear reactor." 

See 10 CFR 140.2(a)(1). Thus, under 
§ 140.2(a)(1), licensees holding renewed 
nuclear power plant operating licenses 
are subject to the requirements of 10 


CFR part 140. Although renewed 
operating licenses will now be issued 
pursuant to 10 CFR part 54, the 
Commission intends nuclear power 
plant licensees holding renewed licenses 
to continue to be subject to 10 CFR part 
140. Therefore, the Commission is 
modifying 10 CFR 140.2(a)(1) and 10 CFR 
140.10 to make clear that the applicable 
requirements of 10 CFR part 140 also 
apply to licensees under 10 CFR part 54. 

In accordance with 10 CFR 50.57(a)(5), 
each licensee was found to be in 
compliance with the requirements of 10 
CFR part 140 when the original 
operating license was issued. The 
Commission does not believe that a new 
finding of compliance with 10 CFR part 
140 is necessary when it issues a 
renewed operating license under 10 CFR 
part 54. All licensees are required to 
comply with 10 CFR part 140 throughout 
the term of their license. Thereafter, in 
connection with any further licensing 
action (e.g., license amendments), the 
NRC reviews the indemnity provisions 
and makes any necessary adjustments. 
In addition, the nuclear power plant 
insurance pools that form the basis for 
the financial protection requirements of 
10 CFR part 140 inform the NRC each 
year regarding any changes in insurance 
or potential cancellations. For these 
reasons, the Commission concludes that 
a new finding of compliance with 10 
CFR part 140 need not be made in 
connection with any renewal of a 
nuclear power plant operating license 
under 10 CFR part 54. 

A law firm commenting on behalf of a 
number of individual utilities points out 
that the attachment to the standard 
indemnity agreement entered into 
between licensees and the NRC. at 10 
CFR 140.92. appendix B. would have to 
be changed to include the license 
number for the renewed license. The 
law firm suggests that the license 
renewal application include a request to 
make conforming changes in the 
attachment to the standard indemnity 
agreement. The Commission agrees and 
includes a new provision in § 54.19 that 
requires a licensee to identify 
conforming changes in the attachment to 
the standard indemnity agreement. 

The commenter also questions 
whether Price-Anderson coverage would 
apply if the renewed license were issued 
in the form of a supersession license. 
According to the commenter, an 
argument could be raised that a 
supersession license is a "wholly 
different" license not covered by Price- 
Anderson. The Commission does not 
accept this analysis. The final sentence 
of section 17Q.c states: 


With respect to any production or 
utilization facility for which a construction 
permit is issued between August 30.1954, and 
August 1. 2002. the requirements of this 
subsection shall apply to any license issued 
for such facility subsequent to August 1, 2002. 

It is unclear how the term "any license" 
could somehow be interpreted not to 
include a supersession license issued to 
effectuate operating license renewal. 

The commenter does not explain what 
policy, legal, or technical considerations 
would serve to distinguish supersession 
licenses so as to defeat Congress* clear 
intent that facilities with construction 
permits issued before August 1, 2002. 
enjoy continued Price-Anderson 
coverage during the term of "any 
license** issued after that date. 

Moreover, the commenter’s suggested 
solution, to amend the existing license's 
term beyond 40 years, is not legally 
available to the NRC. (See discussion in 
section IV.g.) The Commission 
concludes that Price-Anderson coverage 
continues to apply to renewed licenses 
for facilities having construction permits 
issued prior to August 1, 2002. 

The commenter also addressed the 
question of whether Price-Anderson 
indemnification applies during the 
interim period of operation where a 
timely and sufficient renewal 
application was filed, the operating 
license has expired, and the NRC has 
yet to act on the application. The 
Commission concludes that Price- 
Anderson indemnification continues to 
apply during the interim period of 
operation. Section 170.C states that an 
indemnification contract "shall cover 
public liability arising out of or in 
connection with the licensed activity." 
As discussed in Section IV.b. a license is 
not deemed to be expired if a timely and 
sufficient renewal application has been 
filed with the NRC. Since the operating 
license is deemed to still be in effect and 
not expired, activities conducted in 
accordance with the operating license 
during the interim period of operation 
are "licensed activities" that are 
covered by the indemnification contract. 

V. Availability of Documents 

The principal supporting documents of 
this supplementary information are: 

(1) NURF.CM412, "Foundation for the 
Adequacy of die Licensing Bases.” U.S. 
Nuclear Regulatory Commission (USNRC), 
December 1991. 

(2) NUREG-139S, "Environmental 
Assessment for Final Rule on Nuclear Power 
Plant License Renewal," USNRC, December 
1991. 

(3) NUREG-1302, "Regulatory Analysis for 
Final Rule on Nuclear Power Plant License 
Renewal." USNRC. December 1991. 
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(4) NUREG-1428, "Analysis of Public 
Comments on the Proposed Rule on Nuclear 
Power Plunt License Renewal." USNRC, 
December 1991. 

(5) NUREG/CR-5382. "Screening of 
Generic Safety Issues for License Renewal 
Considerations," The MITRE Corporation. 
December 1991. 

(6) NUREG-1411. "Response to Public 
Comments Resulting from the Public 
Workshop on Nuclear Power Plant License 
Renewal." USNRC. July 1990. 

Copies of all documents cited in the 
supplementary information section of 
this final rule are available for 
inspection, and/or for copying for a fee, 
in the NRC Public Document Room, 2120 
L Street. NW. (Lower Level). 

Washington, DC. 

In addition, copies of NUREGs cited in 
this document may be purchased from 
the Superintendent of Documents, U.S. 
Government Printing Office. P.O. Box 
37082. Washington. DC 20013-7082. 
Copies are also available for purchase 
from the National Technical Information 
Service. 5285 Port Royal Road, 
Springfield, VA 22161. 

VI. Finding of No Significant 
Environmental Impact 

An environmental assessment (EA) of 
this rule has been prepared pursuant to 
the National Environmental Policy Act 
(NEPA) and NRC’s regulations in 10 CFR 
part 51. Under NEPA and 10 CFR part 
51. the NRC must consider, as an 
integral part of its decisionmaking 
process on the proposed action, the 
expected environmental impacts of 
promulgating the rule and reasonable 
alternatives to the action. The 
Commission has determined that this 
rule is not a major Federal action 
signficantly affecting the quality of 
human environment. The Commission 
has therefore determined not to prepare 
an environmental impact statement for 
this action. The environmental 
assessment on which the determination 
is based has been issued as NUREG- 
1398. 

License renewal is and has been 
permitted under the AEA and previously 
was implemented in the Commission’s 
regulations at 10 CFR 50.51. This new 
rule (10 CFR part 54) differs from the 
previous rule in that it establishes the 
specific procedural and safety criteria 
and standards for renewal, whereas the 
previous rule was silent about such 
criteria and standards. In either case, 
the Commission’s environmental 
protection regulations. 10 CFR part 51, 
would be applied equally in renewing 
individual operating licenses under 
either the old or the new rule. The 10 
CFR part 54 rule does not change the 
requirements of 10 CFR part 51. 


In preparing the EA. the NRC 
assessed the possible differences in 
environmental impacts that might arise 
due to relicensing under the provisions 
of 10 CFR part 54 rather than 10 CFR 
50.51. License renewal under either rule 
would involve essentially the same 
types of analyses and actions, 
specifically inspection, surveillance, 
testing, and monitoring (ISTM) and 
repair, replacement, or refurbishment of 
selected nuclear plant components and 
structures that are subject to aging. The 
scope of these activities would be 
specific to each plant and be based on 
an assessment of plant safety and 
operation. Depending on the specific 
changes required in each case, the 
plants would make these changes at 
least partly during normal refueling 
shutdowns, but some plants may require 
additional shutdown prior to expiration 
of the initial license to accomplish the 
changes. A work force of from 300 to 950 
could be on site during this period, 
regardless of whether renewal is under 
previous requirements or the final 
license renewal rule. 

The environmental impacts associated 
with ISTM and with repair, replacement, 
or refurbishment would be of the same 
magnitude as those experienced during 
other maintenance or replacement 
activities conducted during the previous 
operation of the plant. Occupational 
exposures resulting from these activities 
are expected to range from 270 to 1930 
person-rems based on exposure data 
from previous major maintenance 
activities. These impacts would not vary 
significantly whether renewal is 
accomplished under previous 
requirements or the final rule. 

The modifications, repairs, and 
replacements undertaken in each plant 
would not entail changes to the overall 
design of the plant. Thus basic plant 
operating parameters, such as thermal 
performance, power output, and fuel 
utilization, would not. in general, be 
expected to change during any renewal 
term under either the previous rule or 
the final rule. Further, occupational 
exposure and both radiological and 
nonradiological releases from the plant 
would be essentially the same whether 
renewal is achieved under previous 
requirements or the final rule and are 
not expected to differ in magnitude from 
those experienced during operation prior 
to license renewal. The current average 
occupational radiation dose per plant of 
425 person-rems per year (based on 1987 
data) is expected to continue at about 
that level or lower through a 20-year 
license renewal term. 

Under the Final license renewal rule, 
each licensee is required at the time of 
application to identify important-to- 


license-renewal systems, structures, and 
components of the plant that are subject 
to aging and. during the renewal term, to 
assess and manage the aging 
degradation of those components. 
Though similar objectives would be 
required under the previous rule, the 
procedures and standards that w'ould be 
involved are not specified by the 
previous rule. 

Annual radioactive waste production 
is not expected to change significantly 
from rates during the original license 
term under either rule. A 20-year 
addition to a 40-year term of operation 
for a plant would, under either existing 
requirements or the final license 
renewal rule, result in about a 50 
percent increase in the requirement for 
high-level waste repository storage, 
some increase in the spent fuel storage 
capability at each individual plant, and 
about a 50 percent increase in Tow-level 
waste storage capacity. 

In sum, the environmental impact 
resulting from relicensing under 10 CFR 
part 54 would be similar to that for 
relicensing under the previous rule (10 
CFR 50.51). 

VII. Paperwork Reduction Act 
Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq\ Existing 
requirements were approved by the 
Office of Management and Budget 
approval number 3150-0155. The 
amended information collection 
requirements contained in the final rule 
will not become effective until after they 
are approved by the Office of 
Management and Budget. Notice of 
OMB approval will be published in the 
Federal Register. 

Public reporting burden for this 
collection of information is estimated to 
average 135.000 hours per response, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Send comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
the Information and Records 
Management Branch (MNBB-7714), U.S. 
Nuclear Regulatory Commission. 
Washington, DC 20555: and to the Desk 
Officer. Office of Information and 
Regulatory Affairs. NEOB-3019. (3150- 
0136, 0011. 0155. and 0039). Office of 
Management and Budget. Washington. 
DC 20503. 
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VIII. Regulatory Analysts 

The NRC prepared a regulatory 
analysis of the benefits and costs of the 
final rule and of a set of significant 
alternatives. The analysis is reported in 
NUREG-1362. Some highlights of the 
analysis are presented below. 

The specific objectives of the license 
renewal rule are to establish the 
standards that must be met by license 
renewal applicants, to define the scope 
of information required for reviewing 
the applications, and to specify the 
procedures for submitting the 
applications. In order to determine the 
specific content of the rule consistent 
with these objectives, the NRC staff has 
defined and evaluated a set of specific 
alternatives that cover the range of 
alternatives that would meet these 
objectives, as summarized below. The 
alternative sets of safety criteria and 
standards, reflecting differing 
approaches and stringencies, that were 
evaluated and compared in the 
regulatory analysis are as follows: 

Alternative A 

Current licensing basis (original 
licensing basis, as amended to the time 
of the renewed license) with no 
additional requirements. 

This alternative is based on the 
proposition that risk-signifiant changes 
in the plant’s materials and equipment 
generally occur as a gradual, progressive 
process. Knowledge of plant condition, 
maintenance actions to keep up an 
adequately safe condition, and aging 
management are all required during the 
original licensing term as well as after 
renewal. The current licensing basis, 
together with such future changes in 
requirements as may become applicable 
to particular plants, could thus be 
viewed as adequately accommodating 
the evolving technical issues of plant 
aging past the renewal date. 

This alternative w'ould require the 
lowest renewal expenditures but would 
be least intensive in addressing the 
advancing age-degradation issues. 

Alternative B 

Extension of Alternative A to require 
assessment and management of aging 
unique to license renewal. 

This alternative would place the 
following requirements on the licensee: 
systematic identification of systems, 
structures, and components important to 
license renewal; selection of structures 
and components requiring effective 
programs to manage age-related 
degradation unique to license renewal; 
and descriptions of effective programs 
to adequately manage age-related 


degradation unique to license renewal 
and the bases for the programs. 

Alternative B. which is the selected 
approach, has undergone limited 
changes as it evolved from the proposed 
rule to the final rule, as discussed 
elsewhere in this document. These 
changes have been evaluated for their 
effect on risk reduction and cost 
estimates in the regulatory' analysis, 
particularly with regard to differences in 
documentation of the current licensing 
basis and the scope of SSCs requiring 
programs to manage age-related 
degradation unique to license renewal, 
but including other refinements as well. 
Risk-reduction estimates were not 
appreciably affected. The estimate of 
total costs increased slightly, but not 
enough to change the conclusion 
regarding the cost-effectiveness of 
Alternative B relative to the other 
alternatives. 

Alternative B would provide a formal 
and consistent structure to the licensee’s 
efforts to assess and manage aging 
unique to license renewal during the 
renewal term. The results of licensee 
assessments also would provide 
information for an NRC finding of 
whether or not the renewal term 
requested by the licensee is justified. 

As compared with Alternative A. 
Alternative B offers the benefit of a 
more intensive and systematic program 
to manage the effects of aging risks. 
However, it foregoes Alternatives C and 
D’s new-plant safety enhancements. 
Alternative B would involve greater 
renewal expenditures than Alternative 
A, but less than Alternatives C and D. 

Alternative C 

Extension of Alternative B to require 
assessment of design differences against 
selected new-plant standards. 

The selection of applicable new-plant 
standards w'uuld be based on potential 
risk importance and the practicality of 
overcoming obstacles to the 
modifications involved. Applicants 
would be required to demonstrate, 
through PRA-aided analyses, that their 
specific plants’ differences from the 
selected new-plant standards are not 
risk-significant or that the plant and 
procedural changes are adequate. The 
objective of Alternative C would be to 
upgrade the safety of renewed-license 
plants above the degree of safety that 
had been deemed acceptable for the 
original license term by seeking to attain 
the improvements envisaged for new 
plants in the more promising and less 
difficult areas. 

Alternative C seeks safety 
enhancements over Alternative B. but its 
renew'd! expenditures would be higher. 


Alternative D 

Extension of Alternative B to require 
compliance with all new-plant 
standards. 

Some limited compromises would 
necessarily be involved, both in new- 
plant requirements that it may not be 
possible or practical to comply with and 
in the fact that much retained equipment 
would not be free of all aging effects. 
Without some tolerance for near¬ 
equivalents or specific exemptions, this 
alternative may assimilate to the no- 
renew al option. 

The objective of this alternative 
would be to seek the closest possible 
safety equivalence of renewal-license 
plants with new plants, in recognition of 
the historic gradual tightening of safety 
requirements over the years and 
increasing evolution of more 
conservative, more risk-averse public 
attitudes towards safety objectives of 
technological enterprises, notably 
nuclear power plants. 

Alternative D w'ould be the most 
ambitious in its safety objectives and 
highest in renewal expenditures. 

Conclusion 

Alternative B was chosen as the 
preferred aitemative. Its systematic 
aging management requirement, absent 
from Aitemative A, is warranted by the 
importance of equipment aging as the 
key safety issue in nuclear plant life 
extension and license renewal and is 
well justified on a cost-benefit basis. 

The enhancement over Alternative B 
offered by the selective or full 
introduction of new-plant standards, as 
would be the case with Alternatives C 
and D, are neither necessary for 
adequate safety noi worthwhile on a 
cost-benefit basis. 

Some commenters argued that, since 
older plants do not meet the current 
licensing standards, these plants should 
not be relicensed or that they should be 
required to meet some or all of the 
current licensing standards before 
reiicensing. The Commission disagrees 
and the bases for the selection of 
Aitemative B have been discussed 
above. In addition, the Commission’s 
continuing regulatory oversight ensures 
that a plant’s CLB will evolve as a result 
of ongoing regulatory initiatives and 
required backfits during the term of 
operation to incorporate new safety 
requirements, thereby continuing to 
ensure that an acceptable level of safety 
would exist at any time during operation 
under a renewed license. The CLB is 
also modified as necessary to ensure 
that operation will not be inimical to the 
common defense and security. The 
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required operation of the plant within 
the CLB and the Commission's 
continued regulatory oversight, together 
with the management of age-related 
degradation unique to license renewal, 
provide reasonable assurance that 
operation of a nuclear power plant 
during the period of extended operation 
will not be inimical to the public health 
and safety or common defense and 
security. 

There were other comments about the 
analysis of consequences for Alternative 
B. Comments from the industry stated 
that the large risk reductions associated 
with the aging management activities 
are unrealistic. It was argued that even 
without the formal assessment and 
management of Alternative B. NRC and 
the licensees would recognize any 
significant increase in risk due to aging 
and take corrective actions. The 
Commission does not agree that it is 
adequate to wait to address aging 
concerns when they become apparent in 
plant operations. Analysis of risk due to 
aging indicates that core damage 
frequency can increase to relatively high 
levels before failures occur, so 
corrective action after a failure does not 
adequately control risk. 

IX. Regulatory Flexibility Act 
Certification 

As required by the Regulatory 
Flexibility Act of 1980 (5 U.S.C. 605(b)), 
the Commission certifies that this rule 
does not have a significant impact on a 
substantial number of small entities. The 
final rule sets forth application 
procedures and technical requirements 
for renewed operating licenses for 
nuclear power plants. Nuclear power 
plant licensees do not fall within the 
definition of small businesses as defined 
in section 3 of the Small Business Act. 15 
U.S.C. 632, the Small Business Size 
Standards of the Small Business 
Administrator (13 CFR part 121), or the 
Commission’s Size Standards (50 FR 
50241; December 9,1985). 

X. Non-Applicability of Backfit Rule 

This rule addresses the procedural 
and technical requirements for obtaining 
a renewed operating license for nuclear 
power plants. The Commission has not 
previously addressed the policy, 
technical, and procedural issues 
relevant to renewal of nuclear power 
plant operating licenses either in 
rulemaking or in guidance documents. 
Accordingly, this rule does not 
constitute a “backfit“ as defined in 10 
CFR 50.109(a)(1) and a backfit analysis 
need not be prepared. Moreover, policy 
considerations weigh against 
consideration of 10 CFR part 54 as a 
“backfit.** The primary impetus for the 


backfit rule was “regulatory stability," 
viz., that once the Commission decides 
to issue a license, the terms and 
conditions for operating under that 
license would not be arbitrarily changed 
post hoc. Regulatory stability is not a 
relevant issue with respect to 10 CFR 
part 54. This rule has only a prospective 
effect upon nuclear power plant 
licensees. There are no licensees 
currently holding renewed nuclear 
powerplant operating licenses who 
could be affected by this rule; 
consequently, there are no valid 
expectations that may be changed 
regarding the terms and conditions for 
obtaining a renewed operating license. 

As the Commission expressed in the 
Preamble for 10 CFR part 52, which 
prospectively changed the requirements 
for receiving design certifications, the 
backfit rule: 

Was not intended to apply to every 
regulatory action which changes settled 
expectations. Clearly, the backfit rule would 
not apply to a rule which imposed more 
stringent requirements on all future 
applicants for construction permits, even 
though such a rule might arguably have an 
adverse impact on a person was considering 
applying for a permit but had not done so yet. 
In this latter case, the backfit rule protects 
the construction permit holder, but not the 
prospective applicant, or even the present 
applicant. See 54 FR 15385-66; April 18,1989. 

At the November 1989 license renewal 
workshop and in written comments, the 
industry asserted that a backfit analysis 
for part 54 rulemaking is desirable to 
ensure that the NRC engages in 
“disciplined decisionmaking” when 
determining what additional actions 
should be required by the rule to 
address age-related degradation. The 
Commission believes that the industry 
concerns in this regard have been 
addressed by preparation of a 
regulatory analysis, internal agency 
reviews of the rule by the Committee to 
Review Generic Requirements (CRGR), 
review of the rule and associated 
guidance documents by the Advisory 
Committee on Reactor Safeguards 
(ACRS), preparation of analyses 
required by the Paperwork Reduction 
Act, and the numerous opportunities for 
public comment provided by the NRC 
(e.g.. public workshops, advance notices 
of proposed rulemaking). 

In sum. for the reasons set forth 
above, the Commission has determined 
that a backfit analysis pursuant to 10 
CFR 50.109 need not be prepared for the 
part 54 rule. 

List of Subjects 

10 CFR Part 2 

Administrative practice and 
procedure. Antitrust. Byproduct 


material, Classified information. 
Environmental protection. 
Intergovernmental relations. Nuclear 
materials. Nuclear power plants and 
reactors. Penalties, Sex discrimination, 
Source material. Special nuclear 
material. Waste treatment and disposal. 

10 CFR Part 50 

Administrative practice and 
procedure, Antitrust, Backfitting, 
Classified information. Criminal penalty, 
Fire protection. Incorporation by 
reference, Nuclear power plants and 
reactors. Radiation protection, Reactor 
siting criteria. Reporting and 
recordkeeping requirements. 

10 CFR Port 54 

Administrative practice and 
procedure, Age-related degradation, 
Backfitting, Classified information. 
Criminal penalty. Environmental 
protection, Incorporation by reference, 
Nuclear power plants and reactors, 
Reporting and recordkeeping 
requirements. 

10 CFR Part 140 

Insurance, Nuclear power plants and 
reactors, Reporting and recordkeeping 
requirements. 

For the reason set out in the preamble 
and under the authority of the Atomic 
Energy Act of 1954. as amended, the 
Energy Reorganization Act of 1974, as 
amended, and 5 U.S.C. 552 and 553. the 
Commission is adding a new part 54 to 
10 CFR chapter I and is adopting the 
following amendments to 10 CFR parts 
2, 50, and 140. 

PART 2—RULES OF PRACTICE FOR 
DOMESTIC LICENSING PROCEEDINGS 

1. The authority citation for part 2 
continues to read as follows: 

Authority: Secs. 161.181. 68 Slat. 948. 953. 
as amended (42 U.S.C. 2201. 2231; sec. 191, as 
amended, Pub. L 87-615. 76 Stat 409 (42 
U.S.C. 2241); sec. 201. 88 Stat. 1242, as 
amended (42 U.S.C. 5641): 5 U.S.C. 552. 

Section 2.101 also issued under secs. 53. 62. 
63. 81. 103. 104.105. 68 Stat 930. 932, 933, 935. 
936. 937, 938. as amended (42 U.S.C. 2073. 
2092. 2093. 2111. 2133. 2134. 2135): sec. 114(f), 
Pub. L. 97-425. 96 Stat 2213. as amended (42 
U.S.C. 10134(f)); sec. 102. Pub. L. 91-190. 83 
Stat. 853, as amended (42 U.S.C. 4332: sec. 

301. 88 Stat. 1248 (42 U.S.C. 5871). Sections 
2.102, 2.103. 2.104, 2.105. 2.721 also issued 
under secs. 102. 103. 104.105.183.189. 68 Stat. 
936. 937. 938, 954. 955. as amended (42 U.S.C. 
2132. 2133. 2134. 2135. 2233. 2239). Section 
2.105 also issued under Pub. L 97-415. 96 
Stat. 2073 (42 U.S.C. 2239). Section 2.200-2.206 
also issued under secs. 188. 234. 68 Stat. 955. 
83 Stat. 444. as amended (42 U.S.C. 2236. 

2282); sec. 206. 88 Stat. 1248 (42 U.S.C. 5846). 
Section 2.600-2.606 also issued under sec. 102. 
Pub. L 91-190. 83 Stat. 853. as amended (42 
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U.S.C. 4332). Section 2.700a. 2.719 also issued 
under 5 U.S.C. 554. Sections 2.754. 2.760, 

2.770, 2.700 also issued under 5 U.S.C. 557. 
Section 2.764 and Table 1A of Appendix C 
also issued under secs. 135.141, Pub. L. 97- 
425. 96 Slat. 2232. 2241 (42 U.S.C. 10155, 

10161). Section 2.790 also issued under sec. 
103. 68 Stal. 936. as amended (42 U.S.C. 2133) 
and 5 U.S.C. 552. Sections 2.800 and 2.008 also 
issued under 5 U.S.C. 553. Section 2.809 also 
issued under 5 U.S.C. 553 and sec. 29. Pub. L. 
85-256. 71 Stat. 579. as amended (42 U.S.C. 
2039). Subpart K also issued under sec. 189. 

68 Stat. 955 (42 U.S.C. 2239): sec. 134. Pub. L 
97-425. 96 Stat. 2230 (42 U.S.C. 10154). 

Subpart L also issued under sec. 189. 68 Stat. 
955 (42 U.S.C. 2239). Appendix A also issued 
under sec. 6. Pub. L. 91-560. 84 Stat. 1473 (42 
U.S.C. 2135). Appendix B also issued under 
sec. 10. Pub. L. 99-240. 99 Stat. 1842 (42 U.S.C. 
2021b et seq.). 

2. Section 2.4 is amended by revising 
the definitions of “license” and 

' licensee'* to read as follows: 

§ 2.4 Definitions. 

**.**• 

License means a license, including a 
renewed license, or construction permit 
issued by the Commission. 

Licensee means a person who is 
authorized to conduct activities under a 
license, including a renewed license, or 
construction permit issued by the 
Commission. 

***** 

3. Section 2.109 is revised to read as 
follows: 

§ 2.109 Effect of timely renewal 
application. 

(a) Except for the renewal of an 
operating license for a nuclear power 
plant under 10 CFR 50.21(b) or 50.22, if, 
at least 30 days prior to the expiration of 
an existing license authorizing any 
activity of a continuing nature, the 
licensee files an application for a 
renewal or for a new license for the 
activity so authorized, the existing 
license will not be deemed to have 
expired until the application has been 
finally determined. 

(b) If the licensee of a nuclear power 
plant licensed under 10 CFR 50.21(b) or 
50.22 files a sufficient application for 
renewal of an operating license at least 
5 years prior to the expiration of the 
existing license, the existing license will 
not be deemed to have expired until the 
application has been finally determined. 

4. In § 2.750. paragraphs (a) and (b) 
are revised to read as follows: 

§ 2.758 Consideration of Commission 
rules and regulations in adjudicatory 
procedures. 

(a) Except as provided «n paragraphs 
(b), (c). and (d) of this section, any rule 
or regulation of the Commission, or any 
provision thereof, issued in its program 


for the licensing of production and 
utilization facilities, source material, 
special nuclear material, or byproduct 
material is not subject to attack by way 
of discovery, proof, argument, or other 
means in any adjudicatory proceeding 
involving initial or renewal licensing 
subject to this subpart. 

(b)(1) A party to an adjudicatory 
proceeding involving initial licensing 
subject to this subpart may petition that 
the application of a specified 
Commission rule or regulation or any 
provision thereof, of the type described 
in paragraph (a) of this section, be 
waived or an exception made for the 
particular proceeding. The sole ground 
for petition for waiver or exception is 
that special circumstances with respect 
to the subject matter of the particular 
proceeding are such that the application 
of the rule or regulation (or provision 
thereof) would not serve the purposes 
for which the rule or regulation was 
adopted. The petition must be 
accompanied by an affidavit that 
identifies the specific subject matter of 
the proceeding as to which the 
application of the rule or regulation (or 
provision thereof) would not serve the 
purposes for which the rule or regulation 
was adopted, and must set forth with 
particularity the special circumstances 
alleged to justify the waiver or 
exception requested. Any other party 
may file a response thereto, by 
counteraffidavit or otherwise. 

(2) A party to an adjudicatory 
proceeding involving issuance of a 
renewed license under 10 CFR part 54 
may petition that the requirements 
applicable to renewed licenses under 
this title should be waived or an 
exception made for the particular 
proceeding. The sole grounds for the 
petition must be one or both of the 
following: 

(i) With respect to the subject matter 
of the particular proceeding, special 
circumstances pertaining to age-related 
degradation unique to license renewal 
(as defined in 10 CFR part 54) or 
environmental protection are such that 
the application of specific requirements 
of 10 CFR part 54 or 10 CFR part 51 in 
question would not serve the purposes 
for which the rule or regulation was 
adopted. The petition must be 
accompanied by an affidavit that 
identifies the specific section (or portion 
thereof) of either 10 CFR part 54 
addressing age-related degradation or 10 
CFR part 51 for which a waiver or 
exception is sought, the subject matter 
of the proceeding as to which the 
application of the identified requirement 
would not serve the purposes for which 
the rule or regulation was adopted, and 
must set forth with particularity the 


special circumstances alleged to justify 
the waiver or exception requested. 

(ii) Because of circumstances unique 
to the requested term that result in: 

(A) Operation that is inimical to the 
public health and safety or common 
defense and security or 

(B) Noncompliance with the current 
licensing basis during the period of 
extended operation, requirements in 
addition to those in the plant’s current 
licensing basis or otherwise needed for 
compliance with 10 CFR 54.29 must be 
imposed to provide compliance with the 
current licensing basis or to ensure that 
operation is not inimical to the public 
health and safety or common defense 
and security during the period of 
extended operation. 

The petition must be accompanied by 
an affidavit that identifies the 
circumstances, explains how they will 
result either in operation that is inimical 
to public health and safety or common 
defense and security or noncompliance 
with the current licensing basis, 
describes what additional requirements 
must be imposed, and explains why the 
requirements are necessary for 
compliance with the current licensing 
basis or to ensure that operation will not 
be inimical to the public health and 
safety or common defense and security 
during the period of extended operation. 

(3) Any other party may file a 
response to a petition submitted 
pursuant to paragraphs (b) (1) or (2) of 
this section by counteraffidavit or 
otherwise. 


PART 50—DOMESTIC LICENSING OF 
PRODUCTION AND UTILIZATION 
FACILITIES 

5. The authority citation for part 50 is 
revised to read as follows: 

Authority: Secs. 102,103.104.105,181.182, 
183, 186,189. 88 Stat. 936. 937, 938. 948. 953, 
954. 955. 950. as amended, sec. 234. 83 Stat 
1244. as amended (42 U.S.C. 2132, 2133, 2134, 
2135, 2201, 2232. 2233, 2236, 2239. 2282): secs. 
201, as amended. 202, 208, 88 Stat. 1242. as 
amended. 1244,1246 (42 U.S.C. 5841. 5842. 
5846). 

Section 50.7 also issued under Pub L. 95- 
601, sec. 10. 92 Stat. 2951 (42 U.S.C. 5851). 
Section 50.10 also issued under secs. 101,185, 
68 Stat. 938, 955, a9 amended (42 U.S.C. 2131, 
2235): sec. 102. Pub. L 91-190. 83 Stat. 853 (42 
U.S.C. 4332). Sections 50.13, 50.54 (dd). and 
50.103 also issued under sec. 108. 68 Stat. 939, 
as amended (42 U.S.C. 2138). Sections 50.23, 
50.35. 50.55. and 50.56 also issued under sec. 
185, 68 Stat. 955 (42 U.S.C. 2235). Sections 
50.33a, 50.55a and Appendix Q also issued 
under sec. 102. Pub. L. 91-190. 83 Stat. 853 (42 
U.S.C. 4332). Sections 50.34 und 50.54 also 
issued under sec. 204, 88 Stat. i245 (42 U.S.C. 
5844). Sections 50.58, 50.91, and 50.92 also 
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issued under Pub. L. 97-415. 96 Stat. 2073 (42 
U.S.C. 2239). Section 50.78 also issued under 
sec. 122, 88 Stat. 939 (42 U.S.C. 2152). Sections 
50.80-50.81 also issued under sec. 184. 68 Stat. 
954. as amended (42 U.S.C. 2234). Appendix F 
also Issued under sec. 187. 68 Stat. 955 (42 
U.S.C. 2237). 

For the purposes of sec. 223, 68 Stat. 958. as 
amended (42 U.S.C. 2273). $$ 50.5. 50.46 (a) 
and (b). and 50.54(c) are issued under sec. 
161b. 68 Stat 948. as amended (42 U.S.C. 2201 
(b)); §$ 50.5. 50.7(a). 50.10 (aHc). 50.34 (a) 
and (e). 50.44(aHc). 50.46 (a) and(b). 

50.47(b). 50.48(a). (c). (d). and (e). 50.49(a). 
50.54(a). (i). (i)(l). OHn). Ip), (q). (t). (v). and 
(y). 50.55(f). 50.55a (a). (c)-{e). (g). and (h). 
50.59(c). 50.60(a), 50.62(b). 50.64(b), 50.65, and 
50.80 (a) and (b) are issued under sec. 161i, 68 
Stat. 949. as amended (42 U.S.C. 2201(i)); and 
S§ 50.49 (d). (h). and (j). 50 54 (w). (z) (bb). 
(cc). and (dd). 50.55(e). 50.59(b). 50.81(b). 
50.62(b). 50.70(a). 50.71 (aHc) and (e), 

50.72(a), 50.73 (a) and (b). 50.74, 50.78. and 
50.90 are issued under sec. 161 o. 66 Stat. 950. 
as amended (42 U.S.C. 2201 (o)). 

6. In 5 50.47, paragraph (a)(1) is 
revised to read as follows: 

§ 50.47 Emergency plans. 

(a)(1) Except as provided in paragraph 
(d) of this section, no initial operating 
license for a nuclear power reactor will 
he issued unless a finding is made by 
the NRC that there is reasonable 
assurance that adequate protection can 
and will be taken in the event of a 
radiological emergency. No finding 
under this section is necessary for 
issuance of a renewed nuclear power 
reactor operating license. 

• • • • « 

7. Section 50.51 is revised to read as 
follows: 

§ 50.51 Duration of license, renewal. 

Each license will be issued for a fixed 
period of time to be specified in the 
license but in no case to exceed 40 years 
from date of issuance. Where the 
operation of a facility is involved, the 
Commission will issue the license for 
the term requested by the applicant or 
for the estimated useful life of the 
facility if the Commission determines 
that the estimated useful life is less than 
the term requested. Where construction 
of a facility is involved, the Commission 
may specify in the construction permit 
the period for which the license will be 
issued if approved pursuant to 5 50.56. 
Licenses may be renewed by the 
Commission upon the expiration of the 
period. Renewal of operating licenses 
for nuclear power plants i9 governed by 
10 CFR part 54. Application for 
termination of license is to be made 
pursuant to $ 50.82. 

8. In S 50.82, paragraph (a) is revised 
to read as follows: 


§ 50.82 Application for termination of 
license. 

(a) Any licensee may apply to the 
Commission for authority to surrender a 
license voluntarily and to decommission 
the facility. Each application must be 
accompanied, or preceded, by a 
proposed decommissioning plan. 

(1) After July 27.1988: 

(1) For a facility that permanently 
ceases operation, this application must 
be made within 2 years following 
permanent cessation of operations, but 
no less than 1 year prior to expiration of 
the operating license. 

(ii) For a nuclear power plant that has 
not permanently ceased operation and 
for which a timely and sufficient 
application for a renewed license under 
10 CFR part 54 has been docketed, a 
licensee may postpone filing an 
application to decommission the facility 
for that period of time until a final 
determination of the renewal 
application has been made by the 
Commission. If the application for a 
renewed license is disapproved and (A) 
the operating license in effect is within 1 
year of its expiration date or (B) the 
plant has been operating under the 
timely renewal provisions of 10 CFR 
2.109(b), an application for termination 
of the operating license must be 
submitted within 1 year of the 
disapproval of the application for the 
renewed license. 

(2) For a facility that has permanently 
ceased operation prior to July 27.1988, 
requirements for contents of the 
decommissioning plan as specified in 
paragraphs (b) through (d) of this section 
may be modified with approval of the 
Commission to reflect the fact that the 
decommissioning process has been 
initiated previously. 

9. Part 54 is added to read as follows: 

PART 54—REQUIREMENTS FOR 
RENEWAL OF OPERATING LICENSES 
FOR NUCLEAR POWER PLANTS 

General Provisions 

Sec. 

54.1 Purpose and scope. 

54.3 Definitions. 

54.5 Interpretations. 

54.7 Written communications. 

54.9 Information collection requirements: 
OMB approval. 

54.11 Public inspection of applications. 

54.13 Completeness and accuracy of 
information. 

54.15 Specific exemptions. 

54.17 Filing of application. 

54.19 Contents of Application: General 
information. 

54.21 Contents of application: Technical 
information. 


Co/' 

DCv. 

54.22 Contents of application: Technical 
specifications. 

54.23 Contents of application: 

Environmental information. 

54.25 Report of the Advisory Committee on 
Reactor Safeguards. 

5427 Hearings. 

54.29 Standards for issuance of a renewed 
license. 

54.31 Issuance of a renewed license. 

54.33 Continuation of current licensing basis 
and conditions of renewed license. 

54.35 Requirements during term of renewed 
license. 

54.37 Additional records and recordkeeping 
requirements. 

Authority: Secs. 102,103.104.161.181.182, 
183.186. 189. 68 Stat. 936. 937, 93a 948, 953. 
954. 955. us amended, sec. 234. 83 Stat. 1244. 
as amended (42 U.S.C. 2132, 2133. 2134. 2135. 
2201, 2232, 2233, 2236. 2239, 2282); secs. 201, 
202. 206. 88 Stat. 1242.1244. as amended (42 
U.S.C. 5841. 5842). For the purposes of sec. 

223, 68 Stat. 958. as amended (42 U.S.C. 2273), 
§§ 54.13. 54.33, 54.35. and 54.37 are issued, 
under secs. 181b, 101i. or 161o. 68 Stat. 948. 
949. or 950. as amended (42 U.S.C. 2201(b). 
2201(i), or 2201(o)j. 

General Provisions 

§ 54.1 Purpose and scope. 

This part governs the issuance of 
renewed operating licenses for nuclear 
power plants licensed pursuant to 
sections 103 or 104b of the Atomic 
Energy Act of 1954, as amended (68 Stat. 
919) and title II of the Energy 
Reorganization Act of 1974 (88 Stat. 
1242). 

§ 54.3 Definitions, 

As used in this part, 

Age-related degradation means a 
change in a system's, structure's, or 
component’s performance or physical or 
chemical properties resulting in whole or 
part from one or more aging 
mechanisms. Examples of this type of 
change include changes in dimension, 
ductility, fatigue resistance, fracture 
toughness, mechanical strength, 
polymerization, viscosity, and dielectric 
strength. 

Age-related degradation unique to 
license renewal is degradation— 

(1) That occurs during the term of the 
current operating license but whose 
effects are different in character or 
magnitude after the term of the current 
operating license (the period of 
extended operation); or 

(2) Whose effects were not explicitly 
identified and evaluated by the licensee 
for the period of extended operation and 
the evaluation found acceptable by the 
NRC: or 

(3) That occurs only during the period 
of extended operation. 
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Aging mechanism are the physical or 
chemical processes that result in 
degradation. These mechanisms include 
but are not limited to fatigue, erosion, 
corrosion, erosion/corrosion, wear, 
thermal embrittlement, radiation 
embrittlement, microbiologically 
induced effects, creep, and shrinkage. 

Current licensing basis (CLB) is the 
set of NRC requirements applicable to a 
specific plant and a licensee’s written 
commitments for ensuring compliance 
with and operation within applicable 
NRC requirements and the plant-specific 
design basis (including all modifications 
and additions to such commitments over 
the life of the license) that are docketed 
and in effect. The CLB includes the NRC 
regulations contained in 10 CFR parts 2, 
19, 20, 21. 30, 40. 50, 51. 54. 55. 70. 72, 73, 
and 100 and appendices thereto; orders; 
license conditions; exemptions; and 
technical specifications. It also includes 
the plant-specific design basis 
information defined in 10 CFR 50.2 as 
documented in the most recent final 
safety analysis report (FSAR) as 
required by 10 CFR 50.71 and the 
licensee’s commitments remaining in 
effect that were made in docketed 
licensing correspondence such as 
licensee responses to NRC bulletins, 
generic letters, and enforcement actions, 
as well as licensee commitments 
documented in NRC safety evaluations 
or licensee event reports. 

Effective program (EP) is a 
documented program to manage age- 
related degradation unique to license 
renewal that ensures that a system, 
structure, or component important to 
license renewal will continue to perform 
its required function or will not prevent 
the performance of a required function 
during the period of extended operation. 

Integrated plant assessment (IPA) is a 
licensee assessment that demonstrates 
that a nuclear power plant facility’s 
systems, structures, and components 
important to license renewal have been 
identified and that age-related 
degradation unique to license renewal 
will be managed to ensure that the 
facility’s licensing basis will be 
maintained during the renewal term. 

Nuclear power plant means a nuclear 
power facility of a type described in 10 
CFR 50.21(b) or 50.22. 

Renewal term means the period of 
time that is the sum of the additional 
amount of time beyond the expiration of 
the operating license that is requested in 
the renewal application plus the 
remaining number of years on the 
operating license currently in effect. 

Systems, structures, and components 
fSSCsJ important to license renewal are: 

(1) Safety-related SSCs, which are 
those relied upon to remain functional 


during and following design basis events 
(as defined in 10 CFR 50.49(b)(1)) to 
ensure: 

(1) The integrity of the reactor coolant 
pressure boundary; 

(ii) The capability to shut down the 
reactor and maintain it in a safe 
shutdown condition; or 

(iii) The capability to prevent or 
mitigate the consequences of accidents 
that could result in potential offsite 
exposure comparable to the 10 CFR part 
100 guidelines. 

(2) All non-safety-related SSCs whose 
failure could directly prevent 
satisfactory accomplishment of any of 
the required functions identified in 
paragraphs (1) (i), (ii), or (iii) of this 
definition. 

(3) All SSCs relied on in safety 
analyses or plant evaluations to 
demonstrate compliance with the 
Commission’s regulations for fire 
protection (10 CFR 50.48), environmental 
qualification (10 CFR 50.49). pressurized 
thermal shock (10 CFR 50.61), 
anticipated transients without scram (10 
CFR 50.62), and station blackout (10 CFR 
50.63). 

(4) All SSCs subject to operability 
requirements contained in the facility 
technical specification limiting 
conditions for operation. 

All other terms in this part have the 
same meanings as set out in 10 CFR 50.2 
or section 11 of the Atomic Energy Act, 
as applicable. 

§ 54.5 Interpretations. 

Except as specifically authorized by 
the Commission in writing, no 
interpretation of the meaning of the 
regulations in this part by any officer or 
employee of the Commission other than 
a written interpretation by the General 
Counsel will be recognized to be binding 
upon the Commission. 

§ 54.7 Written Communications. 

All applications, correspondence, 
reports, and other written 
communications shall be filed in 
accordance with applicable portions of 
10 CFR 50.4. 

§ 54.9 Information collection 
requirements: OM3 approval. 

(a) The Nuclear Regulatory 
Commission has submitted the 
information collection requirements 
contained in this part to the Office of 
Management and Budget (OMB) for 
approval as required by the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). OMB has approved the 
information collection requirements 
contained in this part under control 
number 3150-0155. 


(b) The approved information 
collection requirements contained in this 
part appear in §§ 54.13, 54.17, 54.19, 

54.21, 54.22, 54.23. 54.33, and 54.37. 

§ 54.11 Public inspection of applications. 

Applications and documents 
submitted to the Commission in 
connection with renewal applications 
may be made available for public 
inspection in accordance with the 
provisions of the regulations contained 
in 10 CFR part 2. 

§54.13 Completeness and accuracy of 
information. 

(a) Information provided to the 
Commission by an applicant for a 
renewed license or by a licensee or 
information required by statute or by the 
Commission’s regulations, orders, or 
license conditions to be maintained by 
the applicant or the licensee must be 
complete and accurate in all material 
respects. 

(b) Each applicant or licensee shall 
notify the Commission of information 
identified by the applicant or licensee as 
having for the regulated activity a 
significant implication for public health 
and safety or common defense and 
security. An applicant or licensee 
violates this paragraph only if the 
applicant or licensee fails to notify the 
Commission of information that the 
applicant or licensee ha9 identified as 
having a significant implication for 
public health and safety or common 
defense and security. Notification must 
be provided to the Administrator of the 
appropriate Regional Office within 2 
working days of identifying the 
information. This requirement is not 
applicable to information that is already 
required to be provided to the 
Commission by other reporting or 
updating requirements. 

§ 54.15 Specific exemptions. 

Exemptions from the requirements of 
this part may be granted by the 
Commission in accordance with 10 CFR 
50.12. 

§ 54.17 Filing of application. 

(a) The filing of an application for a 
renewed license must be in accordance 
with subpart A of 10 CFR part 2 and 10 
CFR 50.4 and 50.30. 

(b) Any person who is a citizen, 
national, or agent of a foreign country, 
or any corporation, or other entity which 
the Commission knows or has reason to 
know is owned, controlled, or 
dominated by an alien, a foreign 
corporation, or a foreign government, is 
ineligible to apply for and obtain a 
renewed license. 
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(c) An application for a renewed 
license may not be submitted to the 
Commission earlier than 20 years before 
the expiration of the operating license 
currently in effect. 

(d) An applicant may combine an 
application for a renewed license with 
applications for other kinds of licenses. 

(e) An application may incorporate by 
reference information contained in 
previous applications for licenses or 
license amendments, statements, 
correspondence or reports filed with the 
Commission; provided that the 
references are clear and specific. 

(f) If the application contains 
Restricted Data or other defense 
information, it must be prepared in such 
a manner that all Restricted Data and 
other defense information are separated 
from unclassified information, in 
accordance with 10 CFR 50.33(j). 

(g) As part of its application and in 
any event prior to the receipt of 
Restricted Data or the issuance of a 
renewed license, the applicant shall 
agree in writing that it will not permit 
any individual to have access to 
Restricted Data until an investigation is 
made and reported tc the Commission 
on the character, association, and 
loyalty of the individual and the 
Commission shall have determined that 
permitting such person to have access to 
Restricted Data will not endanger the 
common defense and security. The 
agreement of the applicant in this regard 
is part of the renewed license, whether 
so stated or not. 

§ 54.19 Contents of application—general 
information. 

(a) Each application must provide the 
information specified in 10 CFR 50.33 (a) 
through (e), (h), and (i). Alternatively, 
the application may Incorporate by 
reference other documents that provide 
the information required by this section. 

(b) Each application must include 
conforming changes to the standard 
indemnity agreement, 10 CFR 140.92, 
appendix B, to account for the 
expiration term of the proposed 
renewed license. 

§ 54.21 Contents of application—technical 
information. 

Each application must include a 
supplement to the final safety analysis 
report (FSAR) that presents the 
information required by this part. The 
FSAR supplement shall contain the 
following information: 

(a) Integrated plant assessment (IPA). 
The IPA must: 

(1) Identify and list the SSCs 
important to license renewal. 

(2) From the list required by 
paragraph (a)(1) of this section, identify 


the structures and components (SCs) 
that contribute to the performance of a 
required function, or could, if they fail, 
prevent an SSC important to license 
renewal from performing its required 
function. 

(3) For those SCs identified in 
paragraph (a)(2) of this section, identify 
the SCs that could have age-related 
degradation that is unique to license 
renewaL 

14) Describe and justify the methods 
used in paragraph (a)(1). (a)(2), and 
(a)(3) of this section. The description 
must include: 

(i) The specific criteria for determining 
whether an SSC is important to license 
renewal; 

(ii) The criteria for evaluating whether 
an SC is necessary for the performance 
of a required function; and 

(iii) The technical criteria to be used 
in determining whether an SC is subject 
to age-related degradation unique to 
license renewal. 

(5) For each SC identified in 
paragraph (a)(3) of this section, 
demonstrate that the age-related 
degradation unique to license renewal: 

(i) Is addressed through an effective 
program, or 

(ii) Need not be addressed in an 
effective program. 

(6) Describe the applicable effective 
programs for each SC identified in 
paragraph (a)(5)(i) of this section, and 
demonstrate that these programs will be 
effective in maintaining the CLB during 
the period of extended operation. The 
evaluation of these programs shall 
include a review of the CLB as 
appropriate. Effective programs must: 

(i) Ensure identification and 
mitigation of age-related degradation 
unique to license renewal for the SCs 
identified pursuant to paragraph (a)(3) of 
this section; and 

(ii) Contain acceptance criteria 
against which the need for corrective 
action will be evaluated, and ensure 
that timely corrective action will be 
taken when these acceptance criteria 
are not met; and 

(iii) Be implemented by the facility 
operating procedures and reviewed by 
the onsite review committee. 

(b) CLB Changes. Identification and 
justification of any changes in the 
current licensing basis associated with 
age-related degradation unique to 
license renewal. 

(c) Exemptions. A list of all plant- 
specific exemptions granted pursuant to 
10 CFR 50.12 and reliefs granted 
pursuant to 10 CFR 50.55a. For those 
exemptions and reliefs that either were 
granted on the basis of an assumed 
service life or period of operation 
bounded by the original license term of 


the facility or otherwise related to SSCs 
subject to age-related degradation 
unique to license renewal, an evaluation 
that justifies the continuation of these 
exemptions and reliefs for the renewal 
term must be provided. 

(d) Plant modifications. A description 
must be provided of any proposed 
modifications to the facility or its 
administrative control procedures 
necessary to ensure that age-related 
degradation unique to license renewal is 
adequately managed during the renewal 
term. 

(e) CLB changes during NRC review of 
application. Each year following 
submittal of the license renewal 
application and at least 3 months before 
scheduled completion of the NRC 
review, an amendment to the renewal 
application must be submitted that 
identifies any change to the current 
licensing basis of the facility that 
materially affects the contents of the 
license renewal application, including 
the FSAR supplement. 

§ 54.22 Contents of application—technical 
specifications. 

Each application must include any 
technical specification changes or 
additions necessary to support 
operation during the renewal term as 
part of the renewal application. The 
technical justification for these changes 
or additions must be contained in the 
FSAR supplement submitted to support 
license renewal. 

§ 54.23 Contents of application- 
environmental information. 

Each application must include an 
environmental report that complies with 
the requirements of subpart A of 10 CFR 
part 51. 

§ 54.25 Report of the Advisory Committee 
on Reactor Safeguards. 

Each renewal application will be 
referred to the Advisory Committee on 
Reactor Safeguards for a review and 
report. Any report will be made part of 
the record of the application and made 
available to the public, except to the 
extent that security classification 
prevents disclosure. 

§54.27 Hearings. 

A notice of an opportunity for a 
hearing will be published in the Federal 
Register, in accordance with 10 CFR 
2.105. In the absence of a request for a 
hearing filed within 30 days by a person 
whose interest may be affected, the 
Commission may issue a renewed 
operating license without a hearing, 
upon 30-day notice and publication once 
in the Federal Register of its intent to do 
so. 
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§ 54.29 Standards for issuance of a 
renewed license. 

A renewed license may be issued by 
the Commission, up to the full term 
authorized by S 54.31, based on the 
following findings: 

(a) Actions have been identified and 
have been or will be taken with respect 
to age-related degradation unique to 
license renewal of SSCs important to 
license renewal, such that there is 
reasonable assurance that the activities 
authorized by the renewed license will 
be conducted in accordance with the 
current licensing basis, and that any 
changes made to the plant’s current 
licensing basis in order to comply with 
this paragraph are otherwise in accord 
with the Act and the Commission’s 
regulations. 

(b) Any applicable requirements of 
subpart A of 10 CFR part 51 have been 
satisfied. 

(c) Any matters raised under § 2.758 
have been addressed as required by that 
action. 

§ 54.31 Issuance of a renewed license. 

(a) A renewed license will be of the 
class for which the operating license 
currently in effect was issued. 

(b) A renewed license will be issued 
for a fixed period of time, which is the 
sum of the additional amount of time 
beyond the expiration of the operating 
license (not to exceed 20 years) that is 
requested in a renewal application plus 
the remaining number of years on the 
operating license currently in effect. The 
total number of years for any renewal 
term may not exceed 40 years. 

(c) A renewed license will become 
effective immediately upon its issuance, 
thereby superseding the operating 
license previously in effect. If a renewed 
license is subsequently set aside upon 
further administrative or judicial appeal, 
the operating license previously in effect 
will be reinstated unless its term has 
expired and the renewal application 
was not filed in a timely manner. 

(d) A renewed license may be 
subsequently renewed upon expiration 
of the renewal term, in accordance with 
all applicable requirements. 

§ 54.33 Continuation of current licensing 
basis and conditions of renewed license. 

(a) Whether stated therein or not. 
each renewed license will contain and 
otherwise be subject to the conditions 
set forth in 10 CFR 50.54. 

(b) Each renewed license will be 
issued in such form and contain such 
conditions and limitations, including 
technical specifications, as the 
Commission deems appropriate and 
necessary to address age-related 
degradation unique to license renewal. 


including such provisions with respect 
to any uncompleted items of plant 
modification and such limitations or 
conditions as the Commission believes 
are required to ensure that operation 
during the period of completion of such 
items will not endanger public health 
and safety. Other conditions and 
limitations, including technical 
specifications, that do not address age- 
related degradation unique to license 
renewal continue in effect for the 
renewed license. 

(c) Each renewed license will include 
those conditions to protect the 
environment that were imposed 
pursuant to 10 CFR 50.36(b) and that are 
part of the current licensing basis for the 
facility at the time of issuance of the 
renewed license. These conditions may 
be supplemented or amended as 
necessary to protect the environment 
during the term of the renewed license 
and will be derived from information 
contained in the supplement to the 
environmental report submitted 
pursuant to 10 CFR part 51, as analyzed 
and evaluated in the NRC record of 
decision. The conditions will identify the 
obligations of the licensee in the 
environmental area, including, as 
appropriate, requirements for reporting 
and recordkeeping of environmental 
data and any conditions and monitoring 
requirements for the protection of the 
nonaquatic environment. 

The licensee shall maintain the 
programs and procedures reviewed and 
approved by the staff that manage age- 
related degradation unique to license 
renewal. A licensee may make changes 
to previously approved programs and 
procedures referenced in the renewal 
application or FSAR without prior 
Commission approval if the changes are 
reviewed by the onsite review 
committee or equivalent and found not 
to decrease the effectiveness of the 
management of age-related degradation 
unique to license renewal of specific 
systems, structures, or components 
previously accepted. Chances that do 
not reduce the effectiveness of 
previously accepted programs or 
procedures must be documented in 
accordance with 9 54.37. Proposed 
changes that decrease the effectiveness 
of programs or procedures for 
management of age-related degradation 
unique to license renewal must be 
submitted to the NRC and receive NRC 
approval before implementation. 

(e) The licensing basis for the 
renewed license includes the current 
licensing basis, as defined in 9 54.3(a); 
the inclusion in the licensing basis of 
matters such as licensee commitments 
does not change the legal statute of 
those matters unless specifically so 


ordered pursuant to paragraphs (b) or 
(c) of this section. 

§ 54.35 Requirements during term of 
renewed license. 

During the term of a renewed license, 
licensees shall continue to comply with 
all Commission regulations contained in 
10 CFR parts 2.19. 20. 21. 30. 40, 50. 51. 
54. 55, 70. 72, 73, and 100 and appendices 
thereto that are applicable to holders of 
operating licenses. 

§ 54.37 Additional records and 
recordkeeping requirements. 

(a) The licensee shall retain in an 
auditable and retrievable form for the 
term of the renewed operating license 
all information and documentation 
required by, or otherwise necessary to 
document compliance with the 
provisions of, this part. 

(b) The annual FSAR update required 
by 10 CFR 50.71(e) must include any 
SSCs newly identified as important to 
license renewal as a result of generic 
information, research, or other new 
information after the renewed license is 
issued. The update must also identify 
any SSCs deleted from the list of SSCs 
important to license renewal. This FSAR 
update must describe how the age- 
related degradation unique to license 
renewal of newly identified SSCs 
important to license renewal will be 
effectively managed during the period of 
extended operation. The update must 
also be accompanied by a justification 
for deleting any SSCs previously 
identified as important to license 
renewal. 

(c) The licensee shall submit to the 
NRC at least annually a list of all 
changes made to programs for 
management of age-related degradation 
unique to license renewal that do not 
decrease the effectiveness of programs 
to which the licensee committed and a 
brief description, including a summary 
of the safety evaluation of each change. 
The licensee shall maintain written 
documentation that provides the basis 
for concluding that the change does not 
reduce the effectiveness of these 
programs. 

PART 140—FINANCIAL PROTECTION 
REQUIREMENTS AND INDEMNITY 
AGREEMENTS 

10. The authority citation for part 140 
continues to read in part as follows: 

Authority: Secs. 161.170. 88 Stat. 948, 71 

Stat. 576. as amended (42 U.S.C. 2201, 2210) 

• # • 

11. Section 140.2(a)(1) is revised to 
read as follows: 
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§ 140.2 Scope. 

(a) The regulations in this part apply: 
(1) To each person who is an 
applicant for or holder of a license 
bsued pursuant to 10 CFR parts 50 and 
54 of this chapter to operate a nuclear 
reactor, and 
* * • • • 

12. Section 140.10 is revised to read as 
follows: 

§ 140.10 Scope. 

This subpart applies to applicants for 
and holders of licenses issued pursuant 
to 10 CFR parts 50 and 54 of this chapter 
authorizing operation of nuclear 
reactors, except licenses for the conduct 
of educational activities issued to, or 
applied for, by persons found by the 
Commission to be nonprofit educational 
institutions and except persons found by 
the Commission to be Federal agencies. 
This subpart also applies to persons 
licensed to possess and use plutonium in 
a plutonium processing and fuel 
fabrication plant. 

Dated at Rockville, Maryland, this 6th day 
of December 1991. 

For the Nuclear Regulatory Commission. 

Samuel ). Chilk, 

Secretary of the Commission. 

|FR Doc. 91-29628 Filed 12-12-91; 8:45 am) 

BILLING CODE 7950-01-M 

10 CFR Parts 20, 30, 31, 34, 39, 40 and 
70 

RIN 3150-AC91 
Notification of Incidents 

agency: Nuclear Regulatory 
Commission. 

action: Final rule: Correction. 

summary: This document corrects a 
final rule appearing in the Federal 
Register on August 16.1991 (56 FR 
40757), that revised the NRC’s material 
licensee reporting requirements to 
ensure that significant occurrences at 
material licensee facilities are promptly 
reported. This action is necessary to 
correct minor printing errors and resolve 
an inconsistent reference to an 
appendix. This action will also add 
language which was inadvertently 
omitted from the supplementary 
information to the final rule and restore 
previously added language to § 39.77. 
EFFECTIVE date: October 15,1991. 

FOR FURTHER INFORMATION CONTACT: 
Michael T. Lesar, Chief. Rules Review 
Section, Regulatory Publications Branch. 
Division of Freedom of Information and 
Publications Services. Office of 
Administration. U.S. Nuclear Regulatory 
Commission. Washington. DC 20555, 
telephone: 301-492-7758. 

1. On page 40758, in the second 
sentence of the sixtn full paragraph in 
the second column, the word 


“accurance” should read "assurance.” 

2. The final rule contained a Summary 
and Analysis of Public Comments. On 
page 40758. in the third column, the 
response to comment No. 5 has been 
revised to provide greater clarity. 

5. Comment: * * # 

Response: In developing the proposed 
rule, the NRC considered the idea of 
providing specific activity thresholds for 
each of the new reporting requirements. 
However, the NRC felt that thresholds 
for all of the new reporting requirements 
would be cumbersome and difficult to 
develop and use. Many of the licensed 
operations use mixtures of isotopes in 
different chemical forms that pose 
various safety hazards. Nevertheless, 
the NRC agrees that thresholds for some 
of the new reporting requirements would 
help to minimize reports of insignificant 
events. As a result, the NRC felt that a 
set of activity thresholds would be 
appropriate for determining what fires 
and explosions and contamination 
events are reportable. Therefore, the 
final rule has been revised to require 
NRC notification only for fires and 
explosions and contamination events 
involving licensed material in quantities 
that are greater than five times the 
lowest annual limit on intake specified 
in appendix B of §§ 20.1001-20.2401 of 
10 CFR part 20. 

3. On page 40764, in the third sentence 
of the second full paragraph, (seventh 
line from the bottom) in the third 
column, “the 20“ should read “than 20." 

4. On May 21.1991 the Nuclear 
Regulatory Commission published in the 
Federal Register (56 FR 23363) a final 
rule revising 10 CFR part 20 et al. The 
final rule also made conforming 
amendments to § 39.77(b). On page 
40768, the conforming amendments 
made on May 21,1991 that added 
references to § § 20.1001-20.2401 were 
not reflected in amendatory instruction 
13 that amended § 39.77. To restore the 
omitted references to § 39.77, 
amendatory instruction 13 is set forth 
below. For the convenience of the user, 
the instruction will present the change 
as a revision of 5 39.77(b) and the 
complete text of the paragraph is 
presented. 

13. In § 39.77, paragraph (b) is revised 
to read as follows: 

§ 39.77 Notifications of incidents and lost 
sources; abandonment procedures for 
irretrievable sources. 

• * « « • 

(b) The licensee shall notify the 
Commission of the theft or loss of 
radioactive materials, radiation 
overexposures, excessive levels and 
concentrations of radiation, and certain 
other accidents as required by §§ 20.402, 


20.403. 20.405 and 30.50 or, for licensees 
implementing the provisions of 
§§ 20 . 1001 - 20 . 2201 . §§ 20 . 2201 - 20 . 2202 . 

§ 20.2203 and § 30.50 of this chapter. 

* * • • * 

§70.50 lCorrected] 

5. In the third line of § 70.50(c)(2), in 
the third column, on page 40769, the 
word “prepare” should read “submit.” 

Dated at Rockville, Maryland, this 9th day 
of December, 1991. 

For the Nuclear Regulatory Commission. 
Donnie II. Grimsley, 

Director. Division of Freedom of Information 
and Publications Services. Office of 
Administration. 

(FR Doc. 91-29820 Filed 12-12-91; 8:45 am| 

BILLING CODE 7950-01-M 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
26 CFR Parts 1 and 301 
IT.D. 83781 
RIN 1545-A085 

Extension of Time for Making 
Elections 

agency: Internal Revenue Service, 
Treasury. 

ACTION: Final regulations. 

summary: This document contains the 
final regulations under 26 CFR part 301 
concerning the extension of time for 
making elections or applications for 
relief when that time is not expressly 
prescribed by statute. The change 
permits the Commissioner to grant 
taxpayers an extension of time for 
making these elections or applications 
under any subtitle of the Code other 
than subtitle E, governing Alcohol, 
Tobacco, and Certain Other Excise 
Taxes; subtitle G, governing the Joint 
Committee on Taxation; subtitle H. 
governing the Financing of Presidential 
Elections; and subtitle I, governing the 
Trust Fund Code. 

dates: These amendments are effective 
February 13,1959. 

FOR FURTHER INFORMATION CONTACT: 

Barbara B. Walker, 202-566-5985 (not a 
toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

Section 1.9100-1 of the Income Tax 
Regulations was originally adopted in 
1959. 24 FR 1206 (February 17,1959). and 
amended in 1970, 35 FR 17840 
(November 20,1970), under the authority 
of section 7805(a) of the Internal 
Revenue Code (“the Code”). Temporary 
regulations (T.D. 8342), relating to 
§ 1.9100-1, were published in the 
Federal Register on April 5.1991 (56 FR 
14023). A notice of proposed rulemaking 
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by cross-reference to the temporary 
regulations was published in the Federal 
Register on April 5.1991 (58 FR 14041). A 
notice of hearing on the proposed 
regulations was published in the Federal 
Register on May 30,1991 (56 FR 24357J, 
and a public hearing was held June 3. 
1991. After consideration of all written 
and oral comments regarding the 
proposed amendments, this Treasury 
Decision adopts, under the authority of 
section 7805 of the Code, the text of the 
temporary regulations without 
substantive changes. 

Explanation of Provisions 

Under § 1.9100-l(a). the 
Commissioner, in his discretion, may 
grant a reasonable extension of time for 
making an election under subtitle A of 
the Code when the time for making the 
election is not expressly prescribed by 
statute. Since the adoption of this 
provision in 1959, the number of 
elections with due dates prescribed by 
regulations under other subtitles of the 
Code has substantially increased. 
Taxpayers failing to make these 
elections by their prescribed due dates 
had no avenue for requesting relief. 
Accordingly, the Service issued 
proposed amendments to § 1.9100-1 to 
permit the Commissioner to grant 
reasonable extensions of time for 
making elections with non-statutory due 
dates under all subtitles of the Code 
except subtitle E. governing Alcohol, 
Tobacco, and Certain Other Excise 
Taxes; subtitle G, governing the Joint 
Committee on Taxation; subtitle H, 
governing the Financing of Presidential 
Elections; and subtitle I. governing the 
Trust Fund Code. The amendments do 
not apply to these subtitles because the 
Service does not have jurisdiction over 
the provisions of subtitles E, G, H, and I 
(except for section 5881, under subtitle 
E, which imposes an excise tax on 
greenmail but contains no election 
provision). 

The proposed regulations provided a 
special transitional rule for elections or 
applications for relief required to be 
made prior to April 5,1991, for any year 
as to which the period of limitations has 
not expired under subtitle B, Estate and 
Gift taxes; subtitle C, Employment 
taxes; subtitle D, Miscellaneous Excise 
taxes; and subtitle F, Procedure and 
Administration. For these elections or 
applications the proposed regulations 
provided that taxpayers must request 
relief by the later of October 2.1991, or 
the date that is one year after the date 
the election or application was required 
to be made (“the window period*’). Due 
to the potential for prejudice to the 
interest of the Government in 
connection with significant delays in 
making elections and applications, the 
proposed regulations provided that a 


taxpayer seeking relief under this 
special transitional rule must provide 
clear evidence of intent to make the 
specific election or application, in 
addition to satisfying the requirements 
of Rev. Proc. 79-63.1979-2 C.B. 578 
(other than sec. 4.01(2)), or any 
successor procedure (“the evidence 
standard”). Ordinarily, the evidence 
standard will require the production of 
written contemporaneous documents 
demonstrating the taxpayer’s intent to 
make the specific election or 
application. 

The specific requirements for 
obtaining relief under § 1.9100-1 set 
forth in Rev. Proc. 79-63,1979-2 C.B. 578 
may not be compatible with certain 
characteristics of some of the elections 
required to be made under the subtitles 
added to the Commissioner’s 
discretionary authority by this 
regulation. Until the issuance of further 
guidance, the Service will apply Rev. 
Proc. 79-63 to elections under all the 
subtitles now included in $ 301.9100-1 of 
the regulations taking into account their 
special characteristics, if any. 

The majority of comments on the 
proposed regulations focused on the 
special transitional rule. One 
commentator suggested that the 
evidence standard be amplified so that 
the circumstances of an election would 
be considered sufficient evidence of a 
taxpayer's intent to make the election. 
For example, the commentator stated 
that the fact that a QTIP-eligible trust 
has an exclusively charitable remainder 
should be sufficient evidence of intent to 
make a QT1P election. 

One commentator stated that the 
evidence standard is unduly 
burdensome because, given the 
complexity and number of elections, 
taxpayers and their practitioners may 
not have been aware of an election at 
the time the return was prepared. This 
commentator suggested that the 
evidence standard be changed to require 
evidence of the intent to make the 
election at the time it was discovered 
that an election was required but 
omitted. 

The final regulations do not adopt 
these suggestions. The retroactive relief 
provided by the regulations significantly 
expands the availability of relief under 
5 1.9109-1 of the regulations, which 
generally requires taxpayers to seek 
relief promptly after the failure to make 
an election. In view of the expansive 
retroactive relief provided, the Service 
believes it is appropriate to require that 
taxpayers seeking relief demonstrate a 
contemporaneous affirmative intent to 
make the election in question. Because 
intent may be shown by the contents of 
any and all relevant documents, such as 


a will or an estate tax return, a taxpayer 
that intended to make an election, for 
example, a QTIP election, should be 
able to meet the evidence standard in 
the regulations. 

Another commentator stated that the 
evidence standard is superfluous and 
that the standards articulated in Rev. 
Proc. 79-63,1979-2 C.B. 578 are 
sufficient to protect the interests of the 
government. 

The regulations do not adopt this 
approach. Rev. Proc. 79-63 focuses in 
significant part on the promptness with 
which a taxpayer seeks relief. If in 
determining eligibility for relief under 
the retroactive provision of the amended 
regulation, all the standards developed 
under Rev. Proc. 79-63 were strictly 
applied without regard to an election’s 
special characteristics (if any), many 
applications particularly those relating 
to elections under the estate tax 
provisions, would receive unfavorable 
responses, either because too much time 
has elapsed since the due date of the 
election or because the failure to make 
the election has been discovered by the 
Service rather than the taxpayer. The 
special transitional rule eliminates these 
barriers and at the same time protects 
the interests of the government, avoids 
the benefits of hindsight, and limits the 
potential for abuse. 

One commentator objected to the 
window period for requesting relief 
under the special transitional rule, 
stating that no ascertainable tax policy 
rationale exists for the window period. 

Because due diligence is the basic 
standard for granting relief, a window 
period is necessary to ensure that 
taxpayers act promptly and diligently. 
For this reason, the final regulations 
retain the window period. Thus, in the 
case of elections or applications for 
relief required to be made prior to April 
5,1991, for any years as to which the 
period of limitations has not expired 
under subtitles B. C, D, and F, taxpayers 
must request relief by the later of 
October 2,1991. or the date that is one 
year after the date the election or 
application was required to be made. 

Three comments did not address the 
substance of the proposed regulations. 
Therefore, those comments are not 
addressed here. 

Special Analyses 

It has been determined that these 
rules are not major rules as defined in 
Executive Order 12291. Therefore, a 
Regulatory Impact Analysis is not 
required. It has also been determined 
that section 553(b) of the Administrative 
Procedure Act (5 U.S.C. chapter 5) and 
the Regulatory Flexibility Act (5 U.S.C. 
chapter 6) do not apply to these 
regulations; therefore, a final Regulatory 
Flexibility Analysis is not required. 
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Pursuant to section 7005(f) of the 
Internal Revenue Code, a copy of these 
regulations was submitted to the Chief 
Counsel for Advocacy of the Small 
Business Administration for comment on 
their impact on small business. 

Drafting Information 

The principal author of these 
regulations is Barbara B. Walker, Office 
of the Assistant Chief Counsel (Income 
Tax and Accounting), Internal Revenue 
Service. However, personnel from other 
offices of the IRS and Treasury 
Department participated in their 
development. 

List of Subjects 

26 CFR Part 1 
Income taxes. 

Zii CFR Part 301 

Administrative practice and 
procedure, Alimony, Bankruptcy, Child 
support, Continental shelf, Courts. 

Crime, Employment taxes, Estate taxes, 
Excise taxes, Gift taxes. Income taxes, 
investigations, Law enforcement, Oil 
pollution, Penalties, Pensions, Reporting 
and recordkeeping requirements, 
Statistics, Taxes. 

Adoption of Amendments to the 
Regulations 

Accordingly, title 26. parts 1 and 301, 
of the Code of Federal Regulations are 
amended as follows: 

PART 1—INCOME TAXES; TAXABLE 
YEARS BEGINNING AFTER 
DECEMBER 31,1953 

Paragraph 1. The authority for part 1 
continues to read in part: 

Authority: 26 U.S.C. 7805 * # * 

§ 1.9100-1 (Removed 1 

Par. 2 Section 1.9100-1 is removed. 

PART 301—PROCEDURE AND 
ADMINISTRATION 

Par. 3. The authority for part 301 
continues to read in part: 

Authority: 26 U.S.C. 7805 * 4 * 

§ 301.9100-1T 1 Redesignated and 
Amended) 

Par. 4. Section 301.9100-lT is 
redesignated as § 301.9100-1 and the 
section heading is amended by removing 
"(temporary)’*. 

Fred T. Goldberg, Jr.. 

Commissioner of Internal Revenue. 

Approved: November 21.1991. 

Kenneth W. Gideon, 

Assistant Secretory of the Treasury . 

[FR Doc. 91-29786 Filed 12-12-91; 8:45 amj 
BILLING CODE 433<M)1-M 


PENSION BENEFIT GUARANTY 
CORPORATION 

29 CFR Part 2619 

Valuation of Plan Benefits In Single- 
Employer Plans; Expected Retirement 
Age 

agency: Pension Benefit Guaranty 
Corporation. 

action: Final rule.____ 

summary: This rule amends the Pension 
Benefit Guaranty Corporation’s 
regulation on Valuation of Plan Benefits 
in Single-Employer Plans (29 CFR part 
2019) by adding a new table 1-92 to 
appendix D. Table 1-92 applies to any 
plan being terminated either in a 
distress termination or involuntarily by 
the PBGC, with a valuation date falling 
in 1992, and is used to determine 
expected retirement ages for plan 
participants. This table is needed in 
order to compute the value of early 
retirement benefits and, thus, the total 
value of benefits under the plan. 
EFFECTIVE DATE: January 1,1992. 

FOR FURTHER INFORMATION CONTACT: 
Kenae R. Hubbard, Special Counsel, 
Office of the General Counsel (22500), 
Pension Benefit Guaranty Corporation, 
2020 K Street. NW.. Washington, DC 
20006: 202-778-8850 (202-770-8859 for 
TTY and TDD). (These are not toll-free 
numbers.) 

SUPPLEMENTARY INFORMATION: The 

regulation of the Pension Benefit 
Guaranty Corporation ("PBGC”) on 
Valuation of Plan Benefits in Single- 
Employer Plans (29 CFR part 2619) sets 
forth the methods for valuing plan 
benefits of terminating single-employer 
plans covered under title IV of the 
Employee Retirement Income Security 
Act of 1974, as amended ("ERISA"). 
Under ERISA section 4041(c), plans 
wishing to terminate in a distress 
termination generally must value 
guaranteed benefits and benefit 
liabilities under the plan using formulas 
set forth in pari 2619, subpart C. (Plans 
terminating in a standard termination 
may, for purposes of the Standard 
Termination Notice filed with PBGC, use 
these formulas to value benefit 
liabilities, although this is not required.) 
In addition, when the PBCC terminates 
an underfunded plan involuntarily 
pursuant to ERISA section 4042(a), it 
uses the subpart C formulas to 
determine the amount of the plan’s 
underfundmg. 

Under § 2619.46. et.rly retirement 
benefits are valued based on the annuity 
starting date, if a retirement date has 
been selected, or the expected 
retirement age. if the annuity starting 


date is not known on the valuation date. 
Subpart D of part 2619 sets forth rules 
for determining the expected retirement 
ages for plan participants entitled to 
early retirement benefits. Appendices D 
and E of part 2619 contain tables and 
examples to be used in determining the 
expected early retirement ages. 

There are two sets of tables in 
appendix D. The first set, Selection of 
Retirement Rate Category (1-79 through 
I 91), is used to determine whether a 
participant has a low, medium, or high 
probability of retiring early. The second 
set of tables. Expected Retirement Ages 
for Individuals in the Low/Medium/ 

High Categories (II—A, II—B. and II—C). is 
used to determine the expected 
retirement age after the probability of 
early retirement has been determined. 

The first set of tables determines the 
probability of early retirement based on 
the year a participant would reach 
normal retirement age and the 
participant’s monthly benefit at normal 
retirement age. The second set of tables 
establishes, by probability category, the 
expected retirement age based on both 
the earliest age by a participant could 
retire under the plan and the normal 
retirement age under the plan. This 
expected retirement age is used to 
compute the value of the early 
retirement benefit and, thus, the total 
value of benefits under the plan. 

Tables 1-79 through 1-91 in appendix 
D establish retirement rate categories 
for the calendar years 1979 through 1991. 
The table for each year applies only to 
plans with valuation dates in that year. 
This document amends appendix D to 
add table 1-92 in order to provide an 
update correlation, appropriate for 
calendar year 1992, between the amount 
of a participant’s benefit and the 
probability that the participant will elect 
early retirement. Table 1-92 wiii be used 
to value benefits in plans with valuation 
dates that occur during calendar year 
1992. 

The PBGC has determined that notice 
of and public comment on this rule are 
impracticable and contrary to the public 
interest. 

Plan administrators need to be able to 
estimate accurately the value of plan 
benefits as early as possible before 
initiating the termination process. For 
that purpose, if a plan has a valuation 
date in 1992, the plan administrator 
needs the updated table promulgated in 
this rule. Accordingly, the public interest 
is best served by issuing this table 
expeditiously, without an opportunity 
for notice and comment, to allow as 
much time as possible to estimate the 
value of plan benefits with the proper 
table for plans with valuation dates in 
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early 1992. Moreover, because of the 
need to provide immediate guidance for 
the valuation of benefits under such 
plans, and because no adjustment by 
ongoing plans is required by this 
amendment, the PBGC finds that good 
cause exists for making this amendment 
to the regulation effective less than 30 
days after publication. 

The PBGC has determined that this is 
not a “major rule'* under the criteria set 
forth in Executive Order 12291 because 
it will not result in an annual effect on 
the economy of $100 million or more, a 
major increase in costs for consumers or 


individual industries, or significant 
adverse effects on competition, 
employment, investment, productivity or 
innovation. 

Because no general notice of proposed 
rulemaking is required for this 
regulation, the Regulatory Flexibility Act 
of 1980 does not apply (5 U.S.C. 601(2)). 

List of Subjects in 29 CFR Part 2619 

Employee benefit plans, Pension 
insurance, Pensions. 

In consideration of the foregoing, 
appendix D to part 2619 of subchapter C 
of chapter XXVI of title 29, Code of 


Federal Regulations, is hereby amended 
as follows: 

PART 2619—I AMENDED 1 

1. The authority citation for part 2619 
continues to read as follows: 

Authority: 29 U.S.C. 1301(a). 1302(h)(3). 

1341,1344. and 1362. 

2. Appendix D to part 2619 is amended 
by adding table 1-92 as follows: 

Appendix D—Tables Used to 
Determine Expected Retirement Age 


Table 1-92.— Selection of Retirement Rate Category 

[For Plans with valuation dates after December 31. 1991, and before January 1. 1993] 


Participant reaches NRA in year 


1993 _ 

1994 . 

1995 . 

1996 . 

1997 . 

1998 . 

1999 . 

2000 . 

2001. 

2002 or later_ 

' Table ll-A. 

3 Table «!-© 
a Table ll-C 


Participant s Retirement Rate Category is— 


Low ‘if 
monthly 
benefit at NRA 
is less than 

Medium s if monthly benefit at 
NRA is 

High J if 
monthly 

From 

To 

benefit at NRA 
ts greater than 

365 

365 

1.535 

1.535 

378 

378 

1.590 

1.590 

391 

391 

1.646 

1.646 

404 

404 

1.702 

1.702 

418 

418 

1.758 

1.758 

431 

431 

1.816 

1.816 

446 

446 

1,876 

1.876 

460 

460 

1.938 

1.938 

476 

476 

2.002 

2.002 

491 

491 

2.068 

2.068 


Issued at Washington. DC this 9th day of 
December. 1991. 
fames B. Lockhart III, 

Executive Director , Pension Benefit Guaranty 
Corporation . 

fFR Doc. 91-29803 Filed 12 -12-91 8:45 am] 

BILLING CODE 770S-01-* 


29 CFR Part 2619 

Valuation of Plan Benefits in Single- 
Employer Plans; Amendment Adopting 
Additional PBGC Rates 

agency: Pension Benefit Guaranty 

Corporation 

action: Final rule. 

summary: This amendment to the 
regulation on Valuation of Plan Benefits 
in Single-Employer Plans contains the 
interest rates and factors for the period 
beginning January 1.1992. The use of 
these interest rates and factors to value 
benefits is mandatory for some 
terminating single-employer pension 
plans and optional for others. The 
Pension Benefit Guaranty Corporation 
adjusts the interest rates and factors 
periodically to reflect changes in 


financial and annuity markets. This 
amendment adopts the rates and factors 
applicable to plans that terminate on or 
after January 1.1992. which will remain 
in effect until the PBGC issues new 
interest rates and factors. 

EFFECTIVE date: January 1.1992. 

FOR FURTHER INFORMATION CONTACT: 
Harold J. Ashner, Assistant General 
Counsel. Office of the General Counsel, 
Code 22500, Pension Benefit Guaranty 
Corporation. 2020 K Street, NW., 
Washington, DC 20006. 202-778-8850 
(202-778-8859 for TTY and TDD only). 
These are not toll-free numbers. 
SUPPLEMENTARY INFORMATION: The 
Pension Benefit Guaranty Corporation's 
(“PBGC’s”) regulation on Valuation of 
Plan Benefits in Single-Employer Plans 
(29 era part 2619) sets forth the 
methods for valuing plan benefits of 
terminating single-employer plans 
covered under title IV of the Employee 
Retirement Income Security Act of 1974. 
as amended ("ERISA"). Under ERISA 
section 4041(c), all plans wishing to 
terminate in a distress termination must 
value guaranteed benefits and "benefit 
liabilities”, i.e.. all benefits provided 
under the plan as of the plan 


termination date, using the formulas set 
forth in part 2619. subpart C. (Plans 
terminating in a standard termination 
may, for purposes of the Standard 
Termination Notice filed with PBGC, use 
these formulas to value benefit 
liabilities, although this is not required.) 
In addition, when the PBGC terminates 
an underfunded plan involuntarily 
pursuant to ERISA section 4042(a), it 
uses the subpart C formulas to 
determine the amount of the plan's 
underfunding. 

Appendix B in part 2619 sets forth the 
interest rates and factors that are to be 
used in the formulas contained in the 
regulation. Because these rates and 
factors are intended to reflect current 
conditions in the financial and annuity 
markets, it is necessary to update the 
rates and factors periodically. 

The rates and factors currently in use 
have been in effect since October 1, 

1991. This amendment adds to appendix 
B a new set cf interest rates and factors 
for valuing benefits in plans that 
terminate on or after January 1,1992, 
which set reflects a decrease of Yt 
percent in the immediate interest rate 
from 6 * 3 4 percent to 6 Yi percent. 
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Generally, the interest rates and 
factors will be in effect for at least one 
month. However, any published rates 
and factors will remain in effect until 
such time as the PBGC publishes 
another amendment changing them. Any 
change in the rates normally will be 
published in the Federal Register by the 
15th of the month preceding the effective 
date of the new rates or as close to that 
date as circumstances permit 

The PBGC has determined that notice 
and public comment on this amendment 
are impracticable and contrary to the 
public interest. This finding is based on 
the need to determine and issue new 
interest rates and factors promptly so 
that the rates can reflect, as accurately 
as possible, current market conditions. 

Because of the need to provide 
immediate guidance for the valuation of 
benefits in plans that will terminate on 
or after January 1,1992. and because no 
adjustment by ongoing plans is required 
by this amendment, the PBGC finds that 


For plans with a valuation date 

Rate set - 

On or after & Before 


good cause exists for making the rates 
set forth in this amendment effective 
less than 30 days after publication. 

The PBGC has determined that this is 
not a “major rule” under the criteria set 
forth in Executive Order 12291, because 
it will not result in a annual effect on the 
economy of $100 million or more, a 
major increase in costs for consumers or 
individual industries, or significant 
adverse effects on competition, 
employment, investment, productivity, 
or innovation. 

List of Subjects in 29 CFR Part 2619 

Employee benefit plans. Pension 
insurance, and Pensions. 

In consideration of the foregoing, part 
2619 of chapter XXVI, title 29, Code of 
Federal Regulations, is hereby amended 
as follows: 

PART 2619—{AMENDED 1 

1. The authority citation for part 2619 
continues to read as follows: 


Immediate 

annuity rate - 

(percent) k, k* 


Authority: 29 U.S.C. 1301(a), 1302(b)(3). 

1341.1344. and 1362 (1968). 

2. Rate Set 94 of appendix B is revised 
and Rate Set 95 of appendix B is added 
to read a 9 follows: The introductory text 
is republished for the convenience of the 
reader and remains unchanged. 

Appendix B —Interest Rates and 
Quantities Used to Value Immediate and 
Deferred Annuities 

In the table that follows, the 
immediate annuity rate is used to value 
immediate annuities, to compute the 
quantity “Gy" for deferred annuities and 
to value both portions of a refund 
annuity. An interest rate of 5% shall be 
used to value death benefits other than 
the decreasing term insurance portion of 
a refund annuity. For deferred annuities, 
ki, k 2 . ka. ni, and n 2 are defined in 
§ 2619.45. 


Deterred annuities 

ks Oj fh 


94 10-1-91 1-1-92 6.75 1.0600 1.0475 1 0400 

95 1-1-91 ___ 6 50 1.0575 1.0450 1 0400 


fumes B. Lockhart III, 

Executive Director, Pension Benefit Guaranty 
Corporation. 

(FR Doc. 91-29805 Filed 12-12-91: 8:45 am| 

BILLING COOf 770S-O1-H 


29 CFR Part 2621 

Limitation on Guaranteed Benefits in 
Single-Employer Plans 

agency: Pension Benefit Guaranty 

Corporation. 

action: Final rule. 

summary: This rule amends appendix A 
of the Limitation on Guaranteed Benefits 
regulation of the Pension Benefit 
Guaranty Corporation (“PBGC") by 
adding the maximum guaranteeable 
pension benefit that may be paid by the 
PBGC with respect to a plan participant 
in a single-employer pension plan that 
terminates in 1992. The maximum 
guaranteeable benefit is computed in 
accordance with the formula in section 
4022(b)(3) of the Employee Retirement 
Income Security Act of 1974, which 
provides that the maximum 
guaranteeable benefit is based on the 
contribution and benefit base 
determined under section 230 of the 
Social Security Act. The latter number is 


adjusted annually, and that adjustment 
automatically changes the dollar amount 
of the maximum guaranteeable benefit 
paid by PBGC. The effect of this 
amendment is to advise plan 
participants and beneficiaries of the 
increased maximum guaranteeable 
benefit for 1992. 

EFFECTIVE DATE: January 1,1992. 

FOR FURTHER INFORMATION CONTACT: 

Renae R. Hubbard. Special Counsel. 
Office of the General Counsel, Code 
22500. Pension Benefit Guaranty 
Corporation, 2020 K Street NW., 
Washington, DC 20006. 202-778-6850 
(202-778-8859 for TTY and TTD). These 
are not toll-free numbers. 
supplementary information: Section 
4022(b) of the Employee Retirement 
Income Security Act of 1974, a9 
amended, ("ERISA") provides for 
certain limitations on benefits 
guaranteed by the Pension Benefit 
Guaranty corporation (“PBGC") in 
terminating single-employer pension 
plans covered under title IV of ERISA. 
One of the limitations set forth in 
section 4022(b)(3) is a dollar ceiling on 
the amount of the monthly benefit that 
may be paid to a plan participant by the 
PBGC. Subparagraph (B) of section 
4022(b)(3) provides that the amount of 


monthly benefit payable in the form of a 
life annuity beginning at age 65 shall not 
exceed "$750 multiplied by a fraction, 
the numerator of which is the 
contribution and benefit base 
(determined under section 230 of the 
Social Security Act) in effect at the time 
the plan terminates and the denominator 
of which is such contribution and 
benefit base in effect in calendar year 
1974 [$13,200]". This formula is also set 
forth in § 2621.3(a)(2) of the PBGCs 
regulation entitled Limitation on 
Guaranteed Benefits in Single-Employer 
Plans (29 CFR part 2621). 

The Social Security Amendments of 
1977 added special increases to the 
contribution and benefit base. However, 
the amended Social Security Act 
specifically states that, for the purpose 
of section 4022(b)(3)(B) of ERISA, the 
contribution and benefit base for each 
year after 1976 will be the base that 
would have been determined for each 
year if the law in effect immediately 
before the amendment had remained in 
effect without change (the "old-law 
contribution and benefit base"). 42 
U.S.C. 430(d) (1982). Section 10208 of the 
Omnibus Budget Reconciliation Act of 
1989 (Pub. L. 101-239. enacted December 
19.1989) (“OBRA '89") amended section 


00 ® 
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230 of the Social Security Act to provide 
for the inclusion of certain deferred 
compensation in the determination of 
the contribution and benefit base for 
1990 and future years. Each year the 
Social Security Administration 
determines, and notifies the PBGC of. 
the old-law contribution and benefit 
base to be used by the PBGC under 
these provisions. 

The PBGC has been notified by the 
Social Security Administration that, 
under section 230 of the Social Security 
Act as amended by OBRA ’89. $41,400 is 
the old-law contribution and benefit 
base that is to be used to calculate the 
PBGC maximum guaranteeable benefit 
for 1992. Accordingly, the formula under 
section 4022(b)(3)(B) of ERISA and 29 
CFR 2621.3(a)(2) is: $750 multiplied by 
$41,400/$!3.200. Thus, the maximum 
monthly benefit guaranteeable by the 
PBGC in 1992 is $2,352.27 per month in 
the form of a life annuity beginning at 
age 65. If a benefit is payable in a 
different form or begins at a different 
age. the maximum guaranteeable 
amount will be the actuarial equivalent 
of $2,352.27 per month. 

Appendix A to part 2621 lists the 
maximum guaranteeable benefit 
payable by the PBGC to participants in 
single-employer plans that have 
terminated in each year from 1974 
through 1991. This amendment updates 
appendix A for plans that terminate in 
1992. 

Because the maximum guaranteeable 
benefit is determined according to the 
formula in section 4022(b)(3)(B) of 
ERISA, and this amendment makes no 
change in its method of calculation but 
simply lists the 1992 maximum 
guaranteeable benefit amount for the 
public's know ledge, general notice of 
proposed rulemaking is not required. 
Moreover, because the 1992 maximum 
guaranteeable benefit is effective, under 
the statute, at the time that the Social 
Security contribution and benefit base is 
effective, i.e., January 1,1992, and is not 
dependent on the issuance of this 
regulation, the PBGC finds that good 
cause exists for making this amendment 
effective less than 30 days after 
publication (5 U.S.C. 553). 

The PBGC has determined that this is 
not a "major rule” under the criteria set 
forth in Executive Order 12291. because 
it will not result in an annual effect on 
the economy of $100 million or more, a 
major increase in costs for consumers or 
individual industries, or significant 
adverse effects on competition, 
employment investment, productivity, 
or innovation. 

Because no general notice of proposed 
rulemaking is required for this 


regulation, the Regulatory Flexibility Act 
of 1980 does not apply (5 U.S.C. 601(2)). 

List of Subjects in 29 CFR Part 2621 

Employee benefit plans. Pension 
insurance, and Pensions. 

In consideration of the foregoing, part 
2621 of subchapter C. chapter XXVI, title 
29, Code of Federal Regulations, is 
hereby amended as follows: 

PART 2621—LIMITATION ON 
GUARANTEED BENEFITS IN SINGLE¬ 
EMPLOYER PLANS 

1. The authority citation for part 2621 
continues to read as follows: 

Authority: 29 U.S.C. 1302.1322,1322b. 

2. Appendix A to part 2621 is 
amended by adding a new entry to read 
as follows: The introductory text is 
republished for the convenience of the 
reader and remains unchanged. 

Appendix A to Part 2621—Maximum 
Guaranteeable Monthly Benefit 

The following table lists by year the 
maximum guaranteeable monthly 
benefit payable in the form of a life 
annuity commencing at age 65 as 
described by § 2621.3(a)(2) to a 
participant in a plan that terminated in 
that year: 



Year 


Maximum 
guarantees- 
Die monthly 
benefit 

1992. 

* 

• 

ftp 35P P7 



Issued at Washington. DC this 9th day of 
December. 1991. 

James B. Lockhart Ill, 

Executive Director. Pension Benefit Guaranty 
Corporation. 

[FR Doc. 91-29804 Filed 12-12-91; 8:45 am) 

BILLING CODE 770S-01-M 


29 CFR Part 2676 

Valuation of Plan Benefits and Plan 
Assets Following Mass Withdrawal- 
Interest Rates 

agency: Pension Benefit Guaranty 

Corporation. 

action: Final rule. 

summary: This is an amendment to the 
Pension Benefit Guaranty Corporation’s 
regulation on Valuation of Plan Benefits 
and Plan Assets Following Mass 
Withdrawal (29 CFR part 2676). The 
regulation prescribes rules for valuing 
benefits and certain assets of 
multiemployer plans under sections 
4219(c)(l )(D) and 4281(b) of the 


Employee Retirement Income Security 
Act of 1974. Section 2676.15(c) of the 
regulation contains a table setting forth, 
for each calendar month, a series of 
interest rates to be used in any 
valuation performed as of a valuation 
date within that calendar month. On or 
about the fifteenth of each month, the 
PBGC publishes a new entry in the table 
for the following month, whether or not 
the rates are changing. This amendment 
adds to the table and rate series for the 
month of January 1992. 

EFFECTIVE DATE: January 1.1992. 

FOR FURTHER INFORMATION CONTACT: 

Deborah C. Murphy, Attorney, Office of 
the General Counsel (22500), Pension 
Benefit Guaranty Corporation. 2020 K 
Street NW.. Washington DC 20006; 202- 
778-8820 (202-778-8859 for TTY and 
TDD). (These are not toll-free numbers.) 

SUPPLEMENTARY INFORMATION: The 

PBGC finds that notice of and public 
comment on this amendment would be 
impracticable and contrary to the public 
interest, and that there is good cause for 
making this amendment effective 
immediately. These findings are based 
on the need to have the interest rates in 
this amendment reflect market 
conditions that are as nearly current as 
possible and the need to issue the 
interest rates promptly so that they are 
available to the public before the 
beginning of the period to which they 
apply. (See 5 U.S.C. 553 (b) and (d).) 
Because no general notice of proposed 
rulemaking is required for this 
amendment, the Regulatory Flexibility 
Act of 1980 does not apply (5 U.S.C. 
601(2)). 

The PBGC has also determined that 
this amendment is not a “major rule” 
within the meaning of Executive Order 
12291 because it will not have an annual 
effect on the economy of $100 million or 
more; or create a major increase in costs 
or prices for consumers, individual 
industries, or geographic regions: or 
have significant adverse effects on 
competition, employment investment, or 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

List of Subjects in 29 CFR Part 2676 

Employee benefit plans and pensions. 

In consideration of the foregoing, part 
2676 of subchapter H of chapter XXV! of 
title 29, Code of Federal Regulations, is 
amended as follows: 
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PART 2676—VALUATION OF PLAN 
BENEFITS AND PLAN ASSETS 
FOLLOWING MASS WITHDRAWAL 

1. The authority citation for part 2676 
continues to read as follows: 


Authority: 29 U.S.C. §§ 1302(b)(3). 
1399(c )(1)(b). and 1441(b)(1). 

2. In i 2676.15, paragraph (c) is 
amended by adding to the end of the 


table of interest rates therein the 
following new entry: 

§ 2676.15 Interest 
• * • * * 

(c) Interest Rates. 


For 
valu¬ 
ation 
dates 
occur¬ 
ring in 
the 

month: 


TT>e values for i* are: 


ii b U K is h h (i iu> III Kt in ii« L 


Janu¬ 

ary 

1992.. 0675 06625 .065 .06375 .0625 06125 .06125 .06125 .06125 .06125 .06 .06 .06 .06 .06 .05675 


Issued at Washington. DC. on this 9th day 
of December 1991. 

lames B. Lockhart III, 

Executive Director, Pension Benefit Guaranty 
Corporation. 

|FR Doc. 91-29806 Filed 12-12-91: 8:45 am) 

BILLING CODE 770S-01-M 


DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 913 

Illinois Permanent Regulatory 
Program; Incidental Coal Extraction; 
Permits; Performance Standards 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSM). 
Interior. 

action: Final rule, approval of 
amendments. 

summary: OSM is announcing the 
approval, with certain exceptions, of 
proposed amendments to the Illinois 
permanent regulatory program 
(hereinafter referred to as the Illinois 
program) under the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA). The proposed amendments 
modify thirteen sections in title 62 of the 
Illinois Administrative Code (IAC). The 
amendments make the requirements of 
the Illinois program no less effective 
than the Federal program, enhance the 
clarity of the Illinois rules, and meet 
Illinois codification rules and guidelines. 
EFFECTIVE date; December 13.1991. 

FOR FURTHER INFORMATION CONTACT: 

Mr. James F. Fulton, Director, Springfield 
Field Office, Office of Surface Mining 
Reclamation and Enforcement, 511 We9t 


Capitol Avenue, suite 202, Springfield, 
Illinois 62704, Telephone: (217) 492-4495. 

SUPPLEMENTARY INFORMATION: 

I. Background on the Illinois Program. 

II. Submission of Amendments. 

III. Director’s Findings. 

IV. Summary of Disposition of Comments. 

V. Director’s Decision 

VI. Procedural Determinations. 

I. Background on the Illinois Program 

On June 1,1982, the Secretary of the 
Interior conditionally approved the 
Illinois program. Information pertinent 
to the general background of the Illinois 
program submission, as well as the 
Secretary’s findings.the disposition of 
comments, and a detailed explanation of 
the conditions of approval can be found 
in the June 1,1982. Federal Register (47 
FR 23883). Subsequent actions 
concerning the conditions of approval 
and program amendments are identified 
at 30 CFR 913.10, 913.15, 913.16, and 
913.17. 

II. Submission of Amendments 

Pursuant to 30 CFR 732.17. OSM 
identified required revisions to the 
Illinois program by letters dated 
September 20.1989 and February 7,1990. 
OSM also notified Illinois of deficiencies 
which OSM had determined to be les9 
effective than the Federal requirements 
for surface mining and reclamation 
operations in an Illinois program 
amendment approved by the Director on 
August 29,1990 (55 FR 35301), and in 
deficiency letters dated November 2, 
1990 (Administrative Record No. IL- 
1123), and December 21,1990 
(Administrative Record No. 1L-1127). 

In response to these notifications, 
Illinois by letter dated February’ 1 , 1991 
(Administrative Record No. IL-1131), 


submitted proposed amendments to its 
program. The program amendments 
modify the following rules of title 62 of 
the IAC: 1700,1701,1702,1761.1772, 

1773,1774, 1778,1700.1784, 1816, 1817. 
and 1823. 

OSM announced receipt of the 
proposed amendments in the March 4. 
1991, Federal Register (56 FR 89G9) and 
in the same notice, opened the public 
comment period and provided 
opportunity for a public hearing on the 
adequacy of the proposed amendments. 
The comment period closed on April 3. 
1991. 

On June 21.1991. in response to issue 
letters prepared by OSM on May 8,1991. 
and June 5.1991. Illinois submitted 
additional revisions to the program 
amendments (Administrative Record 
No. IL-1164). The revisions modify the 
following rules of Title 62 of the IAC: 
1701. Appendix A, 1702,1761.1772,1773, 
1780. 1784.1816,1817, and 1823. 

OSM announced receipt of the 
proposed amendments in the July 11, 
1991. Federal Register (56 FR 31577) and. 
in the same notice, reopened the 
comment period and provided 
opportunity for a public hearing on the 
adequacy of the proposed amendments. 
The comment period closed on August 
12.1991. 

III. Director’s Findings 

Set forth below, pursuant to SMCRA 
and the Federal regulations at 30 CFR 
732.17. are the Director’s findings 
concerning the proposed amendments to 
the Illinois program submitted on 
February 1,1991, and June 21,1991. 

A. Revisions to Illinois 9 Regulations 
That Are Substantively Identical to the 
Corresponding Federal Regulations 
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State regulation 


62 IAC 1700 11(a). 

62 IAC 1700 11(a)(2). 

62 IAC 1700.11(c).. 

62 IAC 1701 Appendix A. .. 
62 IAC 1702.. 


Applicability___ 

Applicability_ 

Applicability.. 

Definitions: "Road.’* 
Incidental Mining. 


Subject 


•'Soil Horizons'*_ 


62 IAC 1761.11(d)(2)... 

62 IAC 1761.12(c), (C)(1), (c)(2) .. 


Areas Designated by Act of Congress.. 

Areas Designated by Act of Congress.... 


62 IAC 1772 14(a), (b)___ 

62 IAC 1773.5...... 

62 IAC 1773.11(a).... 

62 IAC 1773 11(b)(1)(C)........ 

62 IAC 1773.15(b)(1)... 

62 IAC 1773.17(h).... 

62 IAC 1774.13(b)(1)..... 

62 IAC 1776.14(c)..... 

62 IAC 1780.16(b)(3)(B)._. 

62 IAC 1780.37(a)(5). (7). 

62 IAC 1780.37(b)_L... 

62 IAC 1780.39... 

62 IAC 1784.21(a)(2)(C).. 

62 IAC 1784.24(a)(5), (7).. 

62 IAC 1784.24(b). 

62 IAC 1784.30.. 

62 IAC 1816.49(a)(3)(A)™. 

62 IAC 1816.49(a)(5)(A).. 

62 IAC 1816.68(a)(18). (19). 

62 IAC 1816.84(f) .. 

62 IAC 1816.111(a)(4)........ 

62 IAC 1816.111(b)(1).-._. 

62 IAC 1816.111(b)(5)....... 

62 IAC 1816 116(a)(3)(C)...... 

62 IAC 1816.150(a). (b), (c). (d). (e), (f). 


Coal Exploration_____ 

Permits and Permit Processing .. 

Permits and Permit Processing.... 

Permits and Permit Processing___ 

Permits and Permit Processing ____ 

Permits and Permit Processing... 

Permit Revision.... 

Permit Aoolications ~....... 

Reclamation and Operation Plan___..... 

Reclamation and Operation Plan_____ 

Reclamation and Operation Plan_____ 

Reclamation and Operation Plan..,..... 

Reclamation and Operation Plan__ 

Reclamation and Operation Plan.. 

Reclamation and Operation Plan... 

Reclamation and Operation Plan___ 

Performance Standards____ 

Performance Standards_____ 

Performance Standards ................ 

Performance Standards... 

Performance Standards... 

Performance Standards......... 

Performance Standards.. 

Performance Standards....»___ 

Performance Standards____ 


62 IAC 1816.151(a). (c). (d). (e)_ 

62 IAC 18* 7.49(a)(3)(A) ..... 

62 IAC 1817 49(a)(5)(A).-. 

62 IAC 1817.68(a)(18), (19). 

62 IAC 1817.84(f).... 

62 IAC 1817 116(a)(3)(C).. 

62 IAC 1817.150(a). (b), (c). (d). (e), (f)... 


Performance Standards .. 
Performance Standards... 
Performance Standards... 
Performance Standards.. 
Performance Standards... 
Performance Standards... 
Performance Standards... 


62 IAC 1817.151(a), (c), (d), (e).... . Performance Standards.. 

62 IAC 1823.15(b)(3)—.....—... Prime Farmlands.„.. 


Federal counterpart 


30 CFR 700.11(a) 

30CFR 700 11(a)(4) 

30 CFR 701.11(d) 

30 CFR 701.5. 

30 CFR part 702 (Except as 
noted In Finding *‘B-2” 
below). 

30 CFR 761.11 (d)(2) 

30 CFR 761.12(d). (d)(1), 

(d) (2). 

30 CFR 772.14(a) (b) 

30 CFR 773.5. 

30 CFR 773.11(a). 

30 CFR 773.11(b)(2)(iii) 

30 CFR 773.15(b)(1). 

30 CFR 773.17(i) 

30 CFR 774.13(b)(1). 

30 CFR 778.14(cV 
30 CFR 780.16(b)(3)(ii) 

30 CFR 780.37(a)(3). (6) 

30 CFR 780.37(b). 

30 CFR 780.38 
30 CFR 784.21(a)(2)(m) 

30 CFR 784.24(a)(3). (6) 

30 CFR 784.24(b) 

30 CFR 784 30. 

30 CFR 8l6.49(a)(3)(i) 

30 CFR 8t6.49(e)(5)(i). 

30 CFR 816.68(e) 

30 CFR 816 84(f) 

30 CFR 816.111(a)(4) 

30 CFR 816.111(b)(1) 

30 CFR 816.111(b)(5). 

30 CFR 816.116(c)(2) 

30 CFR 816.150(a). (b). (c). (d). 

(e) . (f). 

30 CFR 816.151(a). (c), (d). (e). 
30 CFR 817.49(a)(3). 

30 CFR 8l7 49(a)(5)(i) 

30 CFR 817 68(e) 

30 CFR 817.84(f). 

30 CFR 817.116(cX2). 

30 CFR 817 150(a). (b). (c). (d). 
(e). (0- 

30 CFR 817151(a). (c). (d). (e) 
30 CFR 823.15(b)(2M4). 
816116(c)(1). (c)(2) 


Because the above proposed revisions 
are identical in meaning to the 
corresponding Federal regulations, the 
Director Finds that Illinois* proposed 
rules are no les9 effective than the 
Federal rules. He is also removing the 
required amendments at 30 CFR 
913.16(e). (f). (g). (h). and (i). 

B. Revisions to Illinois' Regulations 
That Are Not Substantively Identical to 
the Corresponding Federal Regulations 

1. 62 IAC 1701 Appendix A—Definitions 

In the August 29.1990, Federal 
Register (55 FR 35301), Illinois was 
required to submit a written policy 
statement declaring no area mined 
before August 3.1977. and reclaimed 
fully and satisfactorily will be subject 
only to remining standards if mined 
after August 3.1977. On April 16.1991 
(Administrative Record No. 11-1152). 
Illinois submitted a written policy 
statement defining “previously mined 
area” as land that has been mined 


before August 3.1977. Illinois further 
affirmed that this definition, along with 
its permanent program remining 
standards, preclude an operator from 
remining an area that has been fully and 
satisfactorily reclaimed and then leaving 
it only partly reclaimed. The Director 
finds the proposed State definition no 
less effective than the Federal definition 
at 30 CFR 701.5. 

2. 62 IAC 1702.17(c)(1)—Incidental 
Mining 

Illinois is proposing to require that the 
operator, any person having an interest 
which is or may be adversely affected 
by revocation of an incidental mining 
permit, and any person who submitted 
written comments or objections to the 
exemption application to be notified by 
the State that the exemption has been 
revoked. This is substantively identical 
to the Federal regulation at 30 CFR 
702.17(c)(1). However, the Federal 
regulation also requires that the 
regulatory authority immediately notify 


the operator and intervenors if a 
decision is made not to revoke an 
exemption. To be no less effective than 
the Federal regulation, the Director is 
requiring that the State include a 
notification provision in the event a 
decision is made not to revoke an 
exemption. 

3. 62 IAC 1761.11(a)—Areas Designated 
by Act of Congress 

Illinois is proposing to delete its 
reference to “future” guidelines as it 
applies to the Wild and Scenic Rivers 
Act and add, instead, “published at 47 
FR 39454 (September 7,1982)" to modify 
the Act. Illinois is also proposing to add 
the statement “The guidelines at 47 FR 
39454 do not include any subsequent 
editions or amendments.” The Federal 
regulation at 30 CFR 761.11(a) does not 
reference the September 7,1982, Federal 
Register notice. However, the Illinois 
Administrative Procedures Act 
mandates that when material is 
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incorporated by reference into a rule, 
the rule must state that said material 
does not include any later amendments 
or editions (Ill. Rev. Slat. 1989, ch. 127, 
par. 1006.02). Therefore, the Director 
finds the proposed State regulation no 
less effective than the Federal regulation 
at 30 CFR 761.11(a) and he is removing 
the required amendment at 30 CFR 
913.16(c). 

4. 62 IAC 1772.11(b)(5)— Coal 
Exploration 

Illinois is proposing to require that a 
written notice of intention to conduct 
coal exploration operations outside the 
permit area during which less than 250 
tons of coal will be removed include a 
copy of a fully executed “Application for 
Test Hole Permit” or “Test Hole Record 
and Plugging Affidavit.” The Federal 
regulations at 30 CFR 772.11(b) do not 
include this requirement. However, the 
Director Finds the proposed State 
regulation not inconsistent with the 
general provisions governing coal 
exploration notice requirements at 30 
CFR 772.11. 

5. 62 IAC 1773.15(b)(1)(B)—Permits and 
Permit Processing 

Illinois is proposing to require that a 
permit applicant submit certain proof if 
the circuit court reviewing a violation 
pursuant to State judicial review 
procedures. 30 CFR 775.13, or 
procedures established by other states 
either denies a stay or affirms the 
violation. To be no less effective than 
the Federal regulations at 30 CFR 
773.15(b)(l)(ii), the State’s regulation 
must clarify that any review under 30 
CFR 775.13 is conducted by the Federal 
Court and not by the State Circuit Court. 

6. 62 IAC 1780.21(f)/l784.14(e)— 
Reclamation and Operation Plan 

In its submittal letter for proposed 
amendments dated February 1 , 1991 
(Administrative Record No. 1L—1131), 
Illinois responded, in lieu of rulemaking, 
to a requirement in the September 20, 
1989, part 732 notification 
(Administrative Record No. IL-1094). 

The 732 notification required that the 
PHC determination address all proposed 
mining activities associated with the 
permit area, not just those expected to 
occur during the term of the permit, 
tilinois stated in its submittal letter that 
as part of the Illinois program, the 
purpose of the PHC is to address all 
proposed mining activities associated 
with the permit area for which 
authorization is sought, even for impacts 
which may extend beyond the term of 
the permit. As the State’s interpretation 
of the PHC is substantively identical to 
the Federal language as it appears in the 


September 19,1988, Federal Register (53 
FR 36394), the Director Finds the State 
regulations at 62 IAC 1780.21(f) and 62 
IAC 1784(e) no less effective than the 
Federal regulations at 30 CFR 780.21(f) 
and 30 CFR 784.14(e). 

7. 62 IAC 1816.49(a)(1)/1817.49( a )(1)— 
Performance Standards—Impoundments 

Illinois is proposing to change the date 
reference after ”30 CFR 77.216” from 
1989 to 1990. In a Federal Register notice 
dated May 6.1991 (56 FR 20535), OSM 
announced the nonapproval of a similar 
proposal by Illinois to add the 1989 
edition date and stated that the Federal 
regulations at 30 CFR 816.49(a)(1) and 30 
CFR 817.49(a)(1) do not restrict the 
reference to 30 CFR 77.216 to a specific 
edition. OSM required at 30 CFR 913.16 
(j) and (k) that Illinois refer to the latest 
edition of 30 CFR 77.216 as of the date of 
promulgation of its regulation. However, 
as discussed in Director’s Finding B-3, 
the Illinois Administrative Procedures 
Act mandates that when material is 
incorporated by reference into a rule, 
the rule must identify the incorporated 
material by location and date, and must 
state that the rule does not include any 
later amendments or editions. Therefore, 
the Director finds the proposed State 
regulations no less effective than the 
Federal regulations at 30 CFR 
1316.49(a)(1) and 30 CFR 1817.49(a)(1) 
and he is removing the required 
amendments at 30 CFR 913.16 (j) and (k). 

8 62 IAC 1816.49(a)(3)(B)/ 
1817.49(a)(3)(B)—Performance 
Standards—Impoundments 

At subsection (B), Illinois is proposing 
to require that an impoundment not 
meeting the size or other criteria of 30 
CFR 77.216(a), except for a coal mine 
waste impounding structure, and located 
where failure would not be expected to 
cause loss of life or serious property 
damage shall have a minimum static 
safety factor of 1.3 for a normal pool or 
meet the requirements of U.S. Soil 
Conservation Service (SCS) Practice 
Standard #378, “Ponds,” April 1987, 
which is incorporated by reference. It 
should be noted that the April 1987, 
version of “Ponds” was developed 
specifically for Illinois. The Federal 
regulations at 30 CFR 816.49(a)(3)(ii) and 
30 CFR 817.49(a)(3)(ii) allow the 
regulatory authority to establish 
engineering design standards 
comparable to the 1.3 static safety 
factor. On July 29,1991, OSM conducted 
a technical evaluation of the SCS 
standards and determined that the 
standards were comparable to the 1.3 
static safety factor (Administrative 
Record No. IL—1173). therefore, the 
Director finds the proposed State 


regulations no less effective than the 
Federal regulations at 30 CFR 
816.49(a)(3)(ii) and 30 CFR 
817.49(a)(3)(ii). 

9. 62 IAC 1816.49(a)(10)(B)/ 
1817.49(a)(10)(B)—Performance 
Standards—Impoundments 

Illinois is proposing to exempt from 
certain examination requirements water 
impounding structures that impound 
water to a design elevation not more 
than 5 feet above the upstream toe of 
the structure and have a storage volume 
of not more than 20 acre-feet. The 
exemption request must be 
accompanied by a report sealed by a 
registered, professional, licensed 
engineer which describes the hazard 
potential of the structure. The report will 
be field verified by the State prior to 
approval and periodically thereafter. 

The State may terminate the exemption 
if warranted. The Federal regulations at 
30 CFR 816.49(a)(10) and 30 CFR 
817.49(a)(10) pertaining to the inspection 
of impoundments do not provide for 
exemptions. On September 7,1990. OSM 
developed criteria to be used by Illinois 
to demonstrate that small, non- 
hazardous impoundments pose no threat 
to life, property or the environment 
(Administrative Record No. IL-1106A). 
On August 7.1991, OSM conducted a 
technical evaluation of the proposed 
exemption and found that because of 
site-specific factors such as Illinois’ 
relatively flat terrain and sparse 
population in the coal producing areas, 
an exemption from the annual 
certifications and quarterly inspections 
of non-hazardous impoundments is 
acceptable in Illinois (Administrative 
Record NO. IL-1174). The Director finds 
the proposed State regulations no less 
effective than the Federal regulations at 
30 CFR 816.49(a)(10) and 30 CFR 
817.49(a)(10) but requires that Illinois 
use the criteria developed by OSM on 
September 7,1990, as a guideline when 
reviewing exemption requests. In a letter 
dated October 15.1991 (Administrative 
Record No. IL-1178), Illinois agreed to 
use this criteria when reviewing an 
exemption request under this rule. 

10. 62 IAC 1816.84(b)(2)/l817.84(b)(2)— 
Performance Standards—Coal Mine 
Waste 

Illinois is proposing to require that 
each impounding structure constructed 
of coal mine waste or intended to 
impound coal mine waste that meets the 
criteria of 30 CFR 77.218(a) have 
sufficient spillway capacity to safely 
pass, adequate storage capacity to 
safely contain, or a combination of 
storage and spillway capacity to safely 
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control the probable maximum 
precipitation of a 6-hour precipitation 
event as specified by the State after 
consideration of certain factors. The 
Federal regulations at 30 CFR 
816.84(b)(2) and 30 CFR 817.84(b)(2) 
specify a 6-hour precipitation event “or 
greater event." To be no less effective 
than the Federal regulations, the 
Director is requiring the State to provide 
for a "greater event." 

11. 62 1AC 1816.116(a)(2)(C)/ 
1817.116(a)(2)(C)—Performance 
Standards—Revegetation 

On September 20,1989, 
(Administrative Record No. IL-1094) 
pursuant to 30 CFR 732.17(f)(1), Illinois 
was notified by OSM that it must obtain 
OSM approval through the State 
amendment process for all normal 
husbandry practices as required by the 
Federal regulations at 30 CFR 
816.116(c)(4) and 30 CFR 817.116(c)(4). 
Illinois is not proposing to make the 
required change. By letter dated October 
15. 1991 (Administrative Record No. IL- 
1178), Illinois stated that the normal 
husbandry practices, which are to be 
approved by the state program 
amendment process, are limited to those 
practices currently used and identified 
in the proposed regulation. The Director 
finds that while Illinois' position is 
consistent with the Federal regulations 
at 30 CFR 816.116(c)(4) and 30 CFR 
817.116(c)(4), the language in Illinois" 
regulations at 1816.116(a)(2)(C) and 
1817.116(d)(2)(C) is less effective than 
the Federal regulations. By this action, 
the Director is amending the part 732 
letter dated September 20.1989. to 
require that Illinois either amend its 
regulations to require OSM approval of 
all normal husbandry practices other 
than those specifically listed in its 
approved program or delete the 
provision providing Illinois with the 
authority to approve unspecified 
husbandry practices. 

12. 62 IAC 1816.116(a)(2)(D). (E)/ 
1017.116(a)(2)(D). (E)—Performance 
Standards—Rills and Cullies 

Illinois is proposing to add the 
following determinations regarding rill 
and gully repair (a) Rill and gully repair 
on cropland-capable reclaimed land will 
not be considered augmentation if an 
operator has an approved erosion 
control plan in place in the field and 
shortly after the first rainfall event after 
the repair, the Department makes 
certain determinations concerning the 
size, nature, and stability of the area, 
and (b) rill and gully repair on 
noncropland-capable land will not be 
considered augmentation if. shortly after 
the first rainfall event after the repair. 


the Department makes the same 
determinations noted above. The 
Federal regulations at 30 CFR 
816.116(c)(4) and 30 CFR 817.116(c)(4) 
allow the regulatory authority to 
approve selective husbandry practices 
with prior approval from OSM. On 
December 10,1986, OSM approved, in 
principle, the repair of rills and gullies 
on cropland in Illinois as a normal 
husbandry practice (51 F*R 44455). 
Illinois, in its submission dated ]une 21. 
1991 (Administrative Record No. IL- 
1164), addresses the designation of rill 
and gully repair as a normal husbandry 
practice on noncropland-capable land. 
Illinois supports this designation by 
citing three publications which conclude 
that erosion is a common problem on 
unmined non-cropland areas in the 
state. As a result, rill and gully repair is 
routinely practiced on these unmined 
non-cropland areas. Therefore, since 
Illinois has demonstrated that rill and 
gully repair is, in fact, a normal 
husbandry practice on noncropland- 
capable land in that state, the Director 
finds the proposed State regulations no 
less effective than the Federal 
regulations at 30 CFR 816.116(c)(4) and 
30 CFR 817.116(c)(4). 

13. 62 IAC 1816.116(a)(3). (a)(3)(D); 
1816.117(a), (b), (c)/l817.116(a)(3). 
(a)(3)(D); 1817.117(a), (b), (c)— 
Performance Standards—Revegetation 

Illinois is proposing to delete the term 
"stocking" in subsections 1816.116(a)(3) 
and 1817.116(a)(3) and replace 
"stocking" with "populations" or 
"vegetation" in the remaining 
subsections. The Federal regulations at 
30 CFR 816.116(a)(2), (b)(3) and 30 CFR 
817.116(a)(2). (b)(3) use the term 
"stocking." Illinois, in its submission 
dated June 21.1991 (Administrative 
Record No. IL-1164), stated that the 
changes were proposed to avoid 
possible misinterpretation of the 
requirements and comparisons between 
tree planting rotes and expected 
numbers for success. No substantive 
performance reductions will result from 
the proposed changes. The Director 
finds the proposed changes do not 
render the State regulations less 
effective than the Federal regulations at 
30 CFR 818.116(a)(2). (b)(3) and 30 CFR 
817.116(a)(2). (b)(3). and he is, therefore, 
approving these changes. 

14. 62 IAC 1816.116(a)(3)(E)/ 
1817.116(a)(3)(E)—Performance 
Standards—Revegetation 

Illinois is proposing to revise its 
revegetation success standards to allow 
the use of one successful year of com 
production as a substitute for one 
successful year of hay production on 


high capability land. The Federal 
regulations at 30 CFR 816.116(c)(2) and 
30 CFR 817.116(c)(2) do not provide 
standards for high capability lands. 
Illinois, in its submission dated June 21, 
1991 (Administrative Record No. IL- 
1164). stated "high capability" land is 
suitable for cropland as well as pasture 
and/or hayland. Cropland/hayland 
rotations are common land uses in areas 
surrounding mines. The proposed 
revision would permit the operator to 
plant both crops typically grown in the 
area. The Director finds the proposed 
regulation not inconsistent with the 
general Federal regulations governing 
revegetation success standards at 30 
CFR 816.116(c)(2) and 30 CFR 
817.116(c)(2). Illinois also proposes to 
amend this paragraph by excluding the 
first year of the five-year extended 
responsibility period from consideration 
of productivity success on pastireiand. 
hayland and grazing land. This proposal 
is no less effective than 30 CFR 
816.116(c)(2) and 817.116(c)(2). which 
also excludes the first year of the 
responsibility period when measuring 
revegetation success, and is. therefore, 
approved. 

15. 62 IAC 1816.117/1817.117— 
Performance Standards—Revegetation 

On September 20.1989, Illinois was 
notified pursuant to 30 CFR 732.17(f)(1) 
(Administrative Record No. IL-1094) 
that the Federal rules at 30 CFR 
816.116(b)(3)(i) and 30 CFR 
817.116(b)(3)(i) had been revised to 
require that minimum stocking and 
planting arrangements for areas 
developed for fish and wildlife habitat, 
recreation, shelterbelts or forest 
products be specified by the regulatory 
authority after consultation with and 
approval by the State agencies 
responsible for the administration of 
forestry and wildlife programs. In its 
submittal letter for proposed 
amendments dated February 1.1991 
(Administrative Record No. IL-1131), 
Illinois responded, in lieu of rulemaking, 
to the required amendment Illinois 
stated in its letter that the agency 
responsible for the administration of 
forestry and wildlife programs is the 
Illinois Department of Conservation 
(IDOC). In a letter dated December 17. 
1990 (Administrative Record No. IL- 
1131), IDOC stated that the regulations 
at 62 IAC 1816.117 and 62 IAC 1817.117 
were developed with input from the 
IDOC and that under the provisions of 
sections 9.04 and 9.05 of the State Act, 
IDOC as a member of the Interagency 
Committee inputs into all related issues 
on both permit specific and 
programmatic levels. OSM interprets 
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this letter to include IDOC input on 
specific planting arrangements. The 
provisions at 62 IAC 1816.117 and 62 
IAC 1817.117 include minimum stocking 
requirements and the requirement that 
trees and shrubs that will be used in 
determining the success of vegetation 
and the adequacy of plant arrangement 
shall have utility for the approved post¬ 
mining land use. The Director, therefore, 
finds the State regulations at 62 IAC 
1816.117 and 62 IAC 1817.117 no less 
effective than the Federal regulations at 
30 CFR 816.116(b)(3)(i) and 30 CFR 
817.1ie(b)(3)(i). 

16. 62 IAC 1816.117(a)(1)/ 

1817.117(a)(1)—Performance 
Standards—Revegetation 

Illinois is proposing to modify its 
parameters for determining the success 
of vegetation by specifying that tree 
and/or shrub population shall be 
considered successful if it meets certain 
tests during the last year of the 
responsibility period or later. Illinois 
stated in its letter of October 15.1991 
(Administrative Record No. IL—1178), 
that the words "or later” were added to 
allow the Department to test an area 
later in the responsibility period in the 
event testing is not done in year five of 
the minimum five year responsibility 
period. The Federal regulations 
pertaining to revegetation at 30 CFR 
816.116(c)(2) and 30 CFR 817.116(c)(2) 
require that such standards apply to the 
growing season of the last year of the 
responsibility period. OSM's preamble 
discussion in the September 2,1983, 
Federal Register (48 FR 40156) made it 
clear that the responsibility period 
continues on a year-to-year basis until 
the standards are satisfied. Because the 
phrase “or later” could be 
misinterpreted to mean testing could be 
done after the expiration of the 
responsibility period, the Director finds 
the proposed State regulations less 
effective than the Federal regulations at 
30 CFR 816.116(c)(2) and 30 CFR 
817.116(c)(2) and is not approving the 
words “or later.” Therefore, he is 
requiring that Illinois delete the words 
“or later” from its regulations at 62 IAC 
1816.117(a)(1) and 62 IAC 1817.117(a)(1). 

Also, Illinois is amending paragraph 
(1), subseuion (a) of sections 1816.117 
and 1817.117 by requiring that all trees 
and shrubs counted in determining 
success shall be healthy. The Director 
finds that this proposal is no less 
effective than the Federal regulations at 
30 CFR 816.11fi(b)(3)(ii) and 
017.116(b)(3)(ii). 


17. 62 IAC 1816.117(a)(3)/ 

1817.117(a)(3)—Performance 
Standards—Revegetation 

Illinois is proposing to delete its 
reference to rock areas and surface 
water drainage ways and exempt-only 
parking lots and similar impervious 
structures and permanent roads on the 
revegetated area from the planting of 
trees and shrubs or herbaceous ground 
cover. In Item A-2 of the September 20. 
1989, part 732 notification, the Director 
informed Illinois that rock areas could 
not. under the Federal regulations, be 
exempted from stocking requirements. 
Impervious structures and facilities 
constructed or maintained in support of 
the approved postmining land use could, 
however, be exempted. The Director 
finds the proposed regulations not 
inconsistent with the Federal regulations 
at 30 CFR 816.118(b)(3)(ii) and 30 CFR 
817.116(b)(3)(ii) governing revegetation 
and that they satisfy the requirements of 
Item A-2 of the September 20,1989, part 
732 notification. 

18. 62 IAC 1816.117(a)(5)/ 

1817.117(a)(5)—Performance 
Standards—Revegetation 

Ilinois is proposing to include as 
normal husbandry and conservation 
practices: Pruning, disease, pest, vermin 
and herbaceous vegetation control 
including mowing, replanting and rill 
and gully repair. The replanting of trees 
and shrubs in specified areas is limited 
to 20 percent of the original approved 
planting rate during the first year of the 
responsibility period and 10 percent 
during the second year. The Federal 
regulations at 30 CFR 816.116(c)(4) and 
30 CFR 817.116(c)(4) allow the regulatory 
authority to approve selective 
husbandry practices with prior approval 
from OSM. As discussed in Director's 
Finding 12. the Director has approved 
rill and gully repair as a normal 
husbandry practice. On December 10, 
1986, the Director concurred with an 
analysis submitted by Illinois which 
demonstrated that the replanting of 
trees and shrubs is a normal husbandry 
practice in Illinois (51 FR 44454). Illinois' 
administrative record also supports this 
determination. On August 30,1991, OSM 
conducted a technical evaluation of the 
proposed replanting percentages for 
trees and shrubs and found the 
percentages to be acceptable 
(Administrative Record No. IL-1176). 
Therefore, the Director finds the 
proposed State regulations to be no less 
effective than the Federal regulations at 
30 CFR 816.116(c)(4) and 30 CFR 
817.116(c)(4). 


19. 62 IAC 1816.117(d)(l)—(5)/ 
1817.117(d)(lH5)—Performance 
Standards—Revegetation 

Illinois is proposing to specify 
measurement techniques for vegetative 
ground cover. Twenty random testing 
points are to be identified and a 
percentage of ground cover will be 
established by taking the total number 
of measurements where ground cover is 
determined to be present. The Federal 
regulations at 30 CFR 816.116(a)(1) and 
30 CFR 817.116(a)(1) permit the 
regulatory authority to select standards 
for success and statistically valid 
sampling techniques for measuring 
success. On August 30,1991 
(Administrative Record No. IL-1176), 
and September 13,1991 (Administrative 
Record No. IL-1177), OSM conducted 
technical evaluations of the State’s 
proposed measurement technique and 
found it to be acceptable. Therefore, the 
Director finds the proposed State 
regulations no less effective than the 
Federal regulations at 30 CFR 
816.116(a)(1) and 30 CFR 817.116(a)(1). 

20.1816.117(d)(6)/l817.117(d)(6)— 
Performance Standards—Revegetation 

Illinois is proposing that the 
measurement techniques specified in 
subsections 1816.117(d)(lH5)/ 
1817.117(d)(l)—(5) be considered 
successful if the vegetative ground covei 
is adequate to control erosion and 
sufficient to achieve its approved post¬ 
mining land use provided the average 
ground cover is 70 percent or greater. 
The Federal regulations at 30 CFR 
816.116(a)(1) and 30 CFR 817.116(a)(1) 
permit the regulatory authority to select 
standards for success. On August 30, 
1991, OSM conducted a technical 
evaluation of the proposed 70 percent 
standard and found it to be acceptable 
in conjunction with tree and shrub 
planting (Administrative Record No. IL- 

1176) . On September 13,1991, OSM 
conducted a technical evaluation of the 
proposed method for measuring ground 
cover and found it to be statistically 
valid (Administrative Record No. IL- 

1177) . In a letter dated October 15.1991 
(Administrative Record No. IL—1178), 
Illinois clarified that the 70 percent 
standard is to be used solely to 
determine the adequacy to control 
erosion along with the absence of rills 
and gullies, and was not intended to 
establish a lower ground cover standard 
for pasture/hayland and that pasture/ 
hayland is subject to a 90 percent 
success standard for previously 
unmined land. Illinois also stated that it 
would interpret the regulations as 
described in its letter in order to be no 
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less effective than the Federal 
regulations. Based upon the statement, 
the Director is approving the 
interpretation and proposed application 
of these regulations as provided in the 
Illinois letter as no less effective than 
the Federal regulations at 30 CFR 
816.116(a)(1) and 30 CFR 817.116(a)(1). 
But. he is requiring that Illinois clarify in 
its regulations that the 70 percent 
standard for vegetative ground cover 
does not apply in determining 
revegetation success on previously 
unmined pasture and/or hayland or 
grazing land. 

21. 62 1AC 1816.151(b)/l817.151(b)— 
Performance Standards—Primary Roads 

Illinois is proposing to require that 
primary road embankments have side 
slopes of 2H:1V or flatter, or have a 
minimum static safety factor of 1.3. All 
primary road embankments are required 
to be designed and constructed using 
current and prudent engineering 
practices. The Federal regulations at 30 
CFR 816.151(b) and 30 CFR 817.151(b) 
require that primary road embankments 
have a minimum static safety factor of 
1.3. The regulatory authority may. in lieu 
of engineering tests, establish design 
standards through the State program 
approval process to establish 
compliance with the 1.3 safety factor. 
Illinois, in its submittal dated June 21. 
1991 (Administrative Record No. IL- 
1164). stated it adopted as an alternate 
criterion, the Illinois Department of 
Transportation (1DOT) design standard 
which establish a minimum 2H:1V or 
flatter for embankment side slopes. 
However, the IDOT regulations are 
based on other standards that Illinois 
did not include. The Director Finds the 
proposed State regulations less effective 
than the Federal regulations at 30 CFR 
816.151(b) and 30 CFR 817.151(b) and is 
requiring that Illinois include additional 
technical requirements in its alternate 
design standards, including, but not 
limited to compaction, which establish 
compliance with the 1.3 static safety 
factor requirement. 

22. 62 IAC 1823.14(g)—Prime Farmlands 

Illinois is proposing to add a new 
subsection which requires that prime 
farmlands have a planned erosion 
control system if certain levels of soil 
loss from row crop production are 
expected. The Federal regulations at 30 
CFR 823.14 governing soil replacement 
on prime farmland do not contain this 
specific requirement. The Federal 
regulations at 30 CFR 816.118(c)(4) and 
30 CFR 817.116(c)(4) permit the 
regulatory authority to approve selective 
husbandry practices with prior approval 
from OSM. On June 2,1986, Illinois 


submitted justification and rationale 
with a detailed discussion of the factual 
basis for its position on repair of rills 
and gullies as a normal husbandry 
practice in Illinois. On December 10. 
1986 (51 FR 44455). OSM found that 
Illinois had developed an extensive 
administrative record in support of the 
repair and rills and gullies as a normal 
husbandry practice, and the Director 
concurred with the analysis submitted 
by Illinois which demonstrated that the 
repair of rills and gullies to control 
erosion is a normal husbandry practice 
in Illinois cropland soils. Therefore, the 
Director finds the proposed regulation 
no less effective than the Federal 
regulations at 30 CFR 823.14, 30 CFR 
816.116(c)(4) and 30 CFR 817.116(c)(4). 

C. Revisions to Illinois' Regulations 
With no Corresponding Federal 
Regulations 

1. 62 IAC 1816.116(a)(4)(A)— 

Performanee Standards—Revegetation 

Illinois is proposing to correct the 
citation to its regulations from 62 IAC 
1788.12 to 62 IAC 1774.13(b)(2) as it 
applies to the use of the Agricultural 
Lands Productivity Formula. There is no 
comparable Federal regulation. 
However, the Director finds the 
proposed regulation not inconsistent 
with the requirements of SMCRA and 
the Federal regulations. 

2. 62 IAC 1816.118(a)(4)(D)— 
Performance Standards—Revegetation 

Illinois is proposing to revise its 
revegetation success standards to limit 
the use of wheat crops for revegetation 
success purposes to one year. There is 
no comparable Federal regulation. 
However, the Director finds the 
proposed regulation not inconsistent 
with the requirements of SMCRA and 
the Federal regulations. 

3. 62 IAC 1818.116(b)(2)/l817.116(b)(2)— 
Performance Standards—Revegetation 

Illinois is proposing to extend the 
permittees’ yearly filing date for the 
report of reclamation activities from 
January 1 to February 15. There is no 
comparable Federal regulation. 

However, the Director finds the 
proposed regulation not inconsistent 
with the requirements of SMCRA and 
the Federal regulations. 

4. 62 IAC 1816 Appendix A— 
Agricultural Lands Productivity Formula 

Illinois is proposing to make several 
revisions to its sampling procedures and 
crop formulas. There is no comparable 
Federal regulation. On July 17,1991, 

OSM conducted a technical evaluation 
of the State’s proposed revisions and 


found them to be acceptable with the 
exception of a few minor inconsistencies 
in the text (Administrative Record No. 
IL-1170A). Illinois, a future rulemaking, 
will correct the text. In the October 15. 
1991. letter (Administrative Record No. 
IL-1178), Illinois stated that although 
there are references to the old method of 
sampling, the mathematics of the 
formula are not affected. The 
mathematical symbols have been 
rewritten to correct any confusion in the 
formula. Therefore, as those 
inconsistencies do not impact the 
application of the sampling procedures 
or crop formulas, the Director finds the 
proposed regulation not inconsistent 
with the requirements of SMCRA and 
the Federal regulations. 

IV. Summary and Disposition of 
Comments 

Public Comments 

The public comment period and 
opportunity to request a public hearing 
announced in the March 4.1991. Federal 
Register ended on April 3.1991 (56 FR 
8969). No comments were received and 
the scheduled public hearing was not 
held as no one requested an opportunity 
to provide testimony. The public 
comment period was reopened as 
announced in the July 11.1991. Federal 
Register, and closed August 12,1991. 
Again, no comments were received and 
the scheduled public hearing was not 
held as no one requested an opportunity 
to provide testimony. 

Agency Comments 

Pursuant to section 503(b) of SMCRA 
and the implementing regulations at 30 
CFR 732.17(h)(ll)(i), comments were 
solicited from various Federal agencies 
with an actual or potential interest in 
the Illinois program. 

The U.S. Fish and Wildlife Service 
(FWS) submitted comments concerning 
several proposed Illinois regulations and 
offered suggestions for future 
amendments. 

The FWS commented that the 
terminology in various sections of the 
Illinois regulatory program does not 
demonstrate the incorporation of the 
consultation process for mining 
activities that may affect Federally- 
listed or proposed threatened and 
endangered species. The Director notes 
that LAC sections 1816/1817.97 require 
that the State consult with the 
appropriate State and Federal Fish and 
wildlife agencies upon notification by 
the mine operator that endangered or 
threatened species are present within 
the permit area. In any event, the 
consultation process discussed by FWS 
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is not a subject of this program 
amendment submittal, and is. therefore, 
outside the scope of this rulemaking. 

The FWS commented that those 
proposed amendments addressing roads 
do not demonstrate consideration or 
protection of non-riverine wetlands. The 
Director notes that the proposed State 
amendments at IAC 1816/1817.150 and 
1810/1817.151 are substantively 
identical to, and therefore no less 
effective than, the Federal regulations at 
30 CFR 816.150 and 817.150 and 30 CFR 
818.151 and 817.151, except as noted in 
Finding B-21. 

The FWS commented that IAC 
§ 1774.13 does not provide for the 
Endangered Species Act of 1972 as 
amended. Further, there is no provision 
prohibiting the approval by the 
Department of Mines and Minerals of 
any change that may affect a listed or 
proposed threatened or endangered 
species or its habitat until such change 
has been revised and accepted by the 
Department of Conservation and the 
FWS. The Director notes that IAC 
1774.13 is substantively identical to. and 
therefore no less effective than, the 
Federal regulations at 30 CFR 774.13. 

The FWS noted that its comments 
dated December 11,1990, concerning 
IAC §S 1780.16(c) and 1784.21(b) have 
not been addressed. Because these 
subsections are not being amended, the 
Director finds the comments outside the 
scope of this ralemaking. 

The FWS commented that IAC 
sections 1816/l817.150(b)(5) should 
provide for the protection of palustrine 
and lacustrine wetlands. The Director 
notes that the proposed State 
amendments are identical to. and 
therefore no less effective than, the 
Federal regulations at 30 CFR 
816.150(b)(5) and 30 CFR 817.150(b)(5). 

The FWS commented that IAC 
sections 1316/1817.151 (d)(2) and (d)(3) 
should require that drainage pipes and 
culverts be installed at such elevations 
so that wetlands are not drained or 
adversely affected. Further, drainage 
ditches should be constructed 90 as not 
to adversely affect the hydrology of any 
adjacent wetland. The Director notes 
that the proposed State amendments are 
identical to. and therefore no less 
effective than, the Federal regulations at 
30 CFR 818.151 (d)(2) and (d)(3) and 30 
CFR 817.151 (d)(2) and (d)(3). 

The FWS submitted suggestions for 
future amendments pertaining to LAC 
sections 1701.5,1781.11.1773.15(c)(10). 
1780.16(b). 1817.49 (a), (b). (c). and 
1817.84. The FWS comments have been 
forwarded to the State of Illinois for 
consideration in future rulemakings. 


Director's Decision 

Based on the above findings, the 
Director is approving the amendments to 
the Illinois regulatory program 
submitted on February 1,1991. and 
revised on June 21.1991, with the 
exception of the provisions found not to 
be in accordance with SMCRA or not 
consistent with the Federal regulations. 
Those provisions not approved and 
requiring further amendment are 
addressed in Findings B-2. B-5, B-10, B- 
11. B-16. B-20 and B-21. 

The Director is also taking this 
opportunity to correct errors in 30 CFR 
913.10. The required amendments at 
paragraphs (a), (b), and (d) have been 
satisfied and are removed. Illinois 
satisfied the required amendment at 30 
CFR 913.16(a) by requiring that the 
determination of probable hydrologic 
consequences include specific findings 
no less effective than those of 30 CFR 
730.21(f)(3) and 784.14(e)(3). that it be 
based on baseline data collected for the 
permit application and that each 
application for a permit revision be 
reviewed by the regulatory authority to 
determine whether a new or updated 
determination is necessary. OSM 
approved the revisions on August 29, 
1990 (55 FR 35301). Illinois satisfied the 
required amendment at 30 CFR 913.16(b) 
by extending the requirements 
specifying spillway sizes to all 
impoundments. OSM approved the 
revision on August 29,1990 (55 FR 
35301). Illinois also satisfied the required 
amendment at 30 CFR 913.10(d) by 
revising the definition of “valid existing 
rights.*’ The definition was approved by 
OSM on August 29.1990 (55 FR 35301). 

The Federal rules at 30 CFR part 913 
concerning the Illinois program are 
being amended to implement the 
Director’s decision. This final rule is 
being made effective immediately to 
expedite the State program amendment 
process and to encourage states to 
conform their programs to the Federal 
standards without undue delay. 
Consistency of State and Federal 
standards is required by SMCRA. 

Effect of Director’s Decision 

Section 503 of SMCRA provides that a 
State may not exercise jurisdiction 
under SMCRA unless the State program 
is approved by the Secretary. Similarly, 
30 CFR 732.17(a) requires that any 
alteration of an approved State program 
be submitted to OSM review as a 
program amendment. Thus, any changes 
to a State program are not enforceable 
until approved by OSM. The Federal 
regulations at 30 CFR 732.17(g) prohibit 
any unilateral changes to approved 


programs. In his oversight of the Illinois 
program, the Director will recognize 
only the statutes, regulations, and other 
materials approved by him, together 
with any consistent implementing 
policies, directives and other materials, 
and will require the enforcement by 
Illinois of only such provisions. 

EPA Concurrence 

Under 30 CFR 73217(h)(ll)(ii). the 
Director is required to obtain the written 
concurrence of the Administrator of the 
Environmental Protection Agency (EPA) 
with respect to any provisions of a State 
program amendment that relate to air or 
water quality standards promulgated 
under the authority of the Clean Water 
Act (33 U.S.C. 1251 et seg.) or the Clean 
Air Act (42 U.S.C. 7401 et The EPA 
concurred with the proposed Slate 
amendment on July 29.1991 
(Administrative Record No. IL-1172). 
However. EPA expressed concern that 
certain situations related to instream 
treatment could result in conditions that 
would not assure compliance with 
applicable State water quality standards 
as required by the CWA. Specifically. 
Illinois regulations at 1816.46(c) would 
provide that all sediment control 
structures be located as near as possible 
to the disturbed area and out of 
perennial streams, unless approved by 
the Department. EPA’s definition of 
waters of the United States at 40 CFR 
122.2 includes perennial streams as well 
as intermittent and ephemeral streams. 
Additionally, EPA felt that the State’s 
regulations regarding impoundments at 
1816.49. could result in authorization of 
the placement of such structures in 
waters of the United States without 
requiring a section 402 or section 404 
permit under the CW’A. Despite these 
concerns. EPA interprets the State’s 
regulations at 1816.45,1816.14(a) and 
1816.49(b)(2) such that they require that 
all discharges from and into these 
structures and into “waters of the 
United States” meet applicable water 
quality and effluent limitations. 

The Director acknowledges these 
concerns, but notes that neither the cited 
Illinois regulations nor their Federal 
counterparts at 30 CFR 816.45 and 30 
CFR 816.49, can be construed as 
superseding, amending or repealing the 
Clean Water Act. Furthermore, the 
Director is only approving the cited 
Illinois regulations with the 
understanding and on the basis that 
they do not supersede applicable CWA 
requirements. 
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VI. Procedural Determinations 

National Environmental Policy Act 

The Secretary has determined that, 
pursuant to section 702(d) of SMCRA (30 
U.S.C. 1292(d)), no environmental impact 
statement need be prepared on this 
rulemaking. 

Executive Order 12291 and the 
Regulatory Flexibility Act 

On July 12.19B4. the Office of 
Management and Budget (OMB) granted 
OSM an exemption from sections 3, 4. 7, 
and 8 of Executive Order 12291 for 
actions directly related to approval or 
conditional approval of State regulatory 
programs. Therefore, this action is 
exempt from preparation of a regulatory 
impact analysis and regulatory review 
by OMB. 

The Department of the Interior has 
determined that this rule will not have a 
significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seqi). This rule will not 
impose any new requirements; rather, it 
will ensure that existing requirements 
established by SMCRA and the Federal 
rules will be met by the State. 

Paperwork Reduction Act 

This rule does not contain information 
collection requirements that require 
approval by OMB under 44 U.S.C. 3507. 

List of Subjects in 30 CFR Part 913 

Intergovernmental relations. Surface 
mining. Underground mining. 

Dated: December 5.1991. 

Carl C. Close. 

Assistant Director. Eastern Support Center. 

For the reasons set out in the 
preamble, title 30. chapter VII, 
subchapter T of the Code of Federal 
Regulations is amended as set forth 
below: 

PART 913—ILLINOIS 

1. The authority citation for Part 913 
continues to read as follows: 

Authority: 30 U.S.C. 1201 et seq. 

2. In § 913.15, a new paragraph (n) is 
added to read as follows: 

§ 913.15 Approval of regulatory program 
amendments. 

* * » « • 

(n) The following amendments, as 
submitted to OSM on February 1,1991, 
and revised on June 21.1991. are 
approved effective December 13,1991, 
with the exceptions identified herein. 

The amendments consist of the 
following modifications to the Illinois 
program: 


(1) Revision of the following 
regulations of chapter I of title 62 of the 
Illinois Administrative Code: 

62 IAC 1700.11(a)—Applicability 
62 IAC 1700.11(a)(2)—Applicability 
62 IAC 1700.11(c)—Applicability 
62 IAC 1701 Appendix A—Definitions 
62 IAC 1761.11(a)—Areas Designated by 
Act of Congress 

62 IAC 1761.11(d)(2)—Areas Designated 
by Act of Congress 

62 IAC 1761.12(c), (c)(1). (c)(2)—Areas 
Designated by Act of Congress 
62 IAC 1772.11(b)(5)—Coal Exploration 
62 IAC 1772.14(a). (b)—Coal Exploration 
62 IAC 1773.5—Permits and Permit 
Processing 

62 IAC 1773.11(a)—Permits and Permit 
Processing 

62 IAC 1773.11(b)(l)(C}—Permits and 
Permit Processing 
62 IAC 1773.15(b)(1)—Permits and 
Permit Processing 

62 IAC 1773.15(b)(1)(B)—Permit and 
Permit Processing (except to the 
extent that Illinois does not specify 
that any review under 30 CFR 775.13 
is conducted by the Federal Court and 
not by the State Circuit Court) 

62 IAC 1773.17(h)—Permits and Permit 
Processing 

62 IAC 1774.13(b)(1)—Permit Revision 
62 IAC 1778.14(c)—Permit Applications 
62 IAC 1780.16(b)(3)(B)—Reclamation 
and Operation Plan 
62 IAC 1780.21(f)—Reclamation and 
Operation Plan 

62 IAC 1780.37(a) (5). (7)—Reclamation 
and Operation Plan 
62 IAC 1780.37(b)—Reclamation and 
Operation Plan 

62 IAC 1784.14(e)—Reclamation and 
Operation Plan 

62 IAC 1784.21(a)(2)(C)—Reclamation 
and Operation Plan 
62 LAC 1784.24(a) (5), (7)—Reclamation 
and Operation Plan 
62 IAC 1784.24(b)—Reclamation and 
Operation Plan 

62 IAC 1816.49(a)(1)—Performance 
Standards 

62 IAC 1816.49(a)(3)(A)—Performance 
Standards 

62 IAC 1816.49(a)(3)(B)—Performance 
Standards 

62 IAC 1816.49(a)(5)(A)—Performance 
Standards 

62 IAC 1816.49(a)(10)(B)—Performance 
Standards 

62 IAC 1816.68(a)(18). (19)—Performance 
Standards 

62 IAC 1816.84(b)(2)—Performance 
Standards (except to the extent that 
Illinois does not provide for “a greater 
event’* than a 6-hour precipitation 
event as it applies to spillway 
capacity) 


62 IAC 1816.84(f)—Performance 
Standards 

62 IAC 1816.111(a)(4)—Performance 
Standards 

62 IAC 1816.111(b)(1)—Performance 
Standards 

62 IAC 1816.111(b)(5)—Performance 
Standards 

62 IAC 1816.116(a)(2)(C)—Peformance 
Standards (except to the extent that 
Illinois does not require prior OSM 
approval of all normal husbandry 
practices other than those specifically 
listed in its approved program) 

62 IAC 1816.116(a)(2) (D). (E)— 
Performance Standards 
62 IAC 1816.116(a)(3)—Performance 
Standards 

62 IAC 1816.116(a)(3)(C)—Performance 
Standards 

62 IAC 1816.116(a)(3)(D)—Performance 
Standards 

62 IAC 1816.116(a)(3)(E)—Performance 
Standards 

62 IAC 1816.116(a)(4)(A)(iii)— 
Performance Standards 
62 IAC 1816.116(a)(4)(D)—Performance 
Standards 

62 IAC 1816.116(b)(2)—Performance 
Standards 

62 IAC 1816.117(a)—Performance 
Standards 

62 IAC 1816.117(a)(1)—Performance 
Standards (except for the words “or 
later”) 

62 IAC 1816.117(a)(3)—Performance 
Standards 

62 IAC 1816.117(a)(5)—Performance 
Standards 

62 IAC 1816.117 (b). (c)—Performance 
Standards 

62 IAC 1816.117(d)(l)-{6)—Performance 
Standards (except for subsection (6) 
to the extent that the regulations do 
not exclude non-mined pasture and/or 
hayland or grazing land from the 70% 
ground cover success standard) 

62 IAC 1816.150 (a), (b), (c). (d). (e). (f)— 
Performanee Standards 
62 IAC 1816 appendix A—Agricultural 
Lands Productivity Formula 
62 IAC 1817.49(a)(1)—Performance 
Standards 

62 IAC 1817.49(a)(3)(A)—Performance 
Standards 

62 IAC 1817.49(a)(3)(B)—Performance 
Standards 

62 IAC 1817.49(a)(5)(A)—Performance 
Standards 

62 IAC 1817.49(a)(10)(B)—Performance 
Standards 

62 IAC 1817.68(a) (18). (19)— 
Performance Standards 
62 IAC 1817.84(b)(2)—Performance 
Standards (except to the extent that 
Illinois does not provide for ”a greater 
event” than a 6-hour precipitation 
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event as it applies to spillway 
capacity) 

62 IAC 1817.64(f)—Performance 
Standards 

62 IAC 1817.116(a)(2)(C)— Performance 
Standards (except to the extent that 
Illinois does not require prior OSM 
approval of all normal husbandry 
practices other than those specifically 
listed in its approved program) 

62 IAC 1817.116(a)(2) (D). (El- 
Performance Standards 
62 LAC 1817.116(a)(3)—Performance 
Standards 

62 IAC 1817.116(a)(3)(C)—Performance 
Standards 

62 IAC 1817.116(a)(3)(D)— Performance 
Standards 

62 LAC 1817.116(a)(3)(E)— Performance 
Standards 

62 IAC 1817.116(b)(2)—Performance 
Standards 

62 IAC 1817.117(a)—Performance 
Standards 

62 IAC 1817.117(a)(1)— Performance 
Standards (except for the words “or 
later”) 

62 IAC 1817.117(a)(3)—Performance 
Standards 

62 IAC 1617.117(a)(5)— Performance 
Standards 

62 IAC 1817.117 [by, (c)—Performance 
Standards 

62 IAC 1817.117(d)(lH 6 )—Performance 
Standards (except for subsection (6) 
to the extent that the regulations do 
not exclude non-mined pasture and/or 
hayland or grazing land from the 70% 
ground cover success standard) 

62 IAC 1817.150 (a), (b), (c). (d). (e). (f)— 
Performance Standards 
62 IAC 1823.14(g) —Prime Farmlands 
62 IAC 1823.15(b)(3)— Prime Farmlands 
(2) Addition of the following 
regulations of chapter I of title 62 of the 
Illinois Administrative Code: 

62 IAC 1702—Incidental Minerals 
(except for section 1702.17(c)(1) to the 
extent that Illinois does not include a 
notification provision in the event a 
decision is made not to revoke an 
exemption) 

62 IAC 1780.39— Reclamation and 
Operation Plan 

62 IAC 1784 30—Reclamation and 
Operation Plan 

62 IAC 1816.151— Performance 
Standards (except for subsection (b) 
to the extent that Illinois does not 
include sufficient technical 
requirements for its alternate design 
standards for primary road 
embankments). 

62 IAC 1817.151— Performance 
Standards (except for subsection (b) 
to the extent that Illinois does not 
include sufficient technical 
requirements for its alternate design 


standards for primary road 

embankments). 

3. In 5 913.16, paragraphs (a), (b), (c), 
(d). (e). If). (8). ft), (i). (j). and (k) are 
removed and reserved and new 
paragraphs (1) through (r) are added to 
read as follows: 

§ 913.16 Required program amendments. 

• • • * « 

(a)-(k) [Reserved) 

(l) By February 11,1992, Illinois shall 
submit a revision to 62 IAC 1702.17(c)(1) 
to include a notification provision in the 
event a decision is made by the State 
not to revoke an exemption. 

(m) By February 11,1992. Illinois shall 
submit a revision to 62 IAC 
1773.15(b)(1)(B) to clarify that any 
review under 30 CFR 775.13 is conducted 
by the Federal Court and not by the 
State Circuit Court. 

(n) By February 11,1992, Illinois shall 
submit a revision to 62 IAC 1816.84(b)(2) 
and 62 IAC 1817.84(b)(2) to specify a 6- 
hour precipitation event “or greater 
event.” 

(o) By February 11, 1992, Illinois shall 
submit a revision to 62 IAC 
1317.116(a)(2)(C) to require OSM 
approval of all normal husbandry 
practices other than those specifically 
listed in Illinois* approved program or 
delete the provision providing Illinois 
with the authority to approve 
unspecified husbandry practices. 

(p) By February 11.1992, Illinois shall 
submit a revision to 62 IAC 
1816.117(a)(1) and 62 IAC 1817.117(a)(1) 
to remove the language “or later.” 

(q) By February 11.1992, Illinois shall 
submit a revision to 62 LAC 
1816.117(d)(6) and 62 IAC 1817.117(d)(6) 
which clarifies that the 70% ground 
cover success standard does not apply 
in determining revegetation success for 
previously unmined pasture and/or 
hayland or glazing land. 

(r) By February 11.1992, Illinois shall 
submit a revision to 62 IAC 1816151(b) 
and 62 IAC 1817.151(b) to include 
additional technical requirements 
including, but not limited to. compaction 
in order to establish that its alternate 
design standards for primary road 
embankments comply with the 1.3 static 
safety factor requirement. 

|FR Doc. 91-29807 Filed 12-12-91: 8.45 ami 
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30 CFR Part 914 

Indiana Permanent Regulatory 
Program; Delegation of Authority 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSM). 
Interior. 


action: Final rule: approval of 
amendment. 


summary: OSM is announcing the 
approval of a proposed amendment to 
the Indiana permanent regulatory 
program (hereinafter referred to as the 
Indiana program) under the Surface 
Mining Control and Reclamation Act of 
1977 (SMCRA). The amendment 
(Program Amendment Number 91-9) 
consists of proposed changes to the 
Indiana rule provisions concerning 
delegations of authority for programs 
administered by the division of 
reclamation. The amendment is 
intended to make specific changes to the 
delegation rules to conform with 
statutory changes made by Indiana 
Public Law 28-1990. 

EFFECTIVE DATE: December 13,1991. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Richard D. Rieke, Director. 
Indianapolis Field Office, Office of 
Surface Mining Reclamation and 
Enforcement, Minton-Capehart Federal 
Building. 575 North Pennsylvania Street, 
room 301, Indianapolis, IN 46204, 
Telephone (317) 226-6166. 

SUPPLEMENTARY INFORMATION: 

I. Background on the Indiana Program. 

IL Submission of the Amendment 

III. Director's Findings. 

IV. Summary and Disposition of Comments. 

V. Director's Decision. 

VI. Procedural Determinations. 

I. Background on the Indiana Program 

On July 29.1982. the Indiana program 
was made effective by the conditional 
approval of the Secretary of the Interior. 
Information pertinent to the general 
background on the Indiana program, 
including the Secretary's findings, the 
disposition of comments, and a detailed 
explanation of the conditions of 
approval of the Indiana program can be 
found in the July 26.1982 Federal 
Register (47 FR 32107). Subsequent 
actions concerning the conditions of 
approval and program amendments are 
identified at 30 CFR 914.15 and 914.18. 

II. Submission of the Amendment 

By letter dated July 11.1991 
(Administrative Record No. IND-0914), 
the Indiana Department of Natural 
Resources (IDNR) submitted proposed 
Program Amendment Number 91-9 to 
the Indiana program rules at Indiana 
Administrative Code (LAC) 310 LAC 0.7- 
3-5 concerning delegations of authority 
granted to the director and deputy' 
director of the Indiana Division of 
Reclamation. The proposed amendmenr 
is a result of Indiana’s 1990 Senate 
Enrolled Act No. 362 (Pub. L. 28-1990). 
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OSM announced receipt of the 
proposed amendment in the August 9, 
1991, Federal Register (56 FR 37869), and 
in the same notice, opened the public 
comment period and provided 
opportunity for a public hearing on the 
adequacy of the proposed amendment. 
The public comment period ended on 
September 9,1991. The scheduled public 
hearing was not held as no one 
requested an opportunity to provide 
testimony. 

III. Director's Findings 

Set forth below, pursuant to SMCRA 
and the Federal regulations at 30 CFR 
732.15 and 732.17, are the Director's 
findings concerning the proposed 
amendment to the Indiana program. 

3101 AC 0.7-3.5, Delegations for 
Programs Administered by the Division 
of Reclamation 

This section is being amended by 
deleting most of the existing language in 
subsections (a) and (b) and all of the 
language in (c) and adding some new 
language in subsections (a) and (b). 
Subsection (5)(a) now authorizes the 
director of IDNR to: (1) Grant exceptions 
to permit termination because no mining 
activity has occurred within three years 
under Indiana Code (IC) 13-4.1-S-3(b); 
and (2) suspend underground mining. 

Subsection (5)(b) now authorizes the 
deputy director of IDNR to issue a 
complaint to forfeit a bond under IC 4- 
21.5-3-8 and IC 13-4-6 or IC 13-4-1. 

The revised rules are submitted to 
conform with the statutory changes 
made by Indiana Public Law 28-1990. 
Indiana’s Public Law 28-1990 amended 
IC 14-3 which establishes and defines 
the responsibilities for the director of 
IDNR, the various bureaus and divisions 
within the department, the Natural 
Resources Commission, and other 
agencies or groups functioning in the 
department. The amendments to IC 14-3 
which resulted from Indiana Public Law 
28-1990 were submitted to OSM and 
Indiana program amendment 91-2 and 
were approved by OSM on August 2, 

1991 (56 FR 37016). 

There are no direct Federal 
counterparts to the proposed revisions 
concerning specific duties of the director 
and deputy director of the IDNR. The 
Director finds, however, that the 
proposed amendments are not 
inconsistent with SMCRA or the Federal 
regulations, and they do not adversely 
affect other aspects of the Indiana 
program. 


IV. Summary and Disposition of 
Comments 

Agency Comments 

Pursuant to section 503(b) of SMCRA 
and 30 CFR 732.17(h)(ll)(i), comments 
were solicited from various interested 
Federal agencies. The U.S. Forest 
Service, the U.S. Bureau of Mines, and 
the U S. Fish and Wildlife Service 
responded that they had no comments. 

Public Comments 

The public comment period and 
opportunity to request a public hearing 
was announced in the August 9,1991, 
Federal Register (56 FR 37869). The 
comment period closed on September 9. 
1991. No comments were received 
during the comment period, and no one 
requested an opportunity to testify at 
the scheduled public hearing so no 
hearing was held. 

V. Director’s Decision 

Based on the above finding, the 
Director is approving proposed Program 
Amendment Number 91-9 as submitted 
by Indiana on July 11,1991. The Federal 
regulations at 30 CFR part 914 codifying 
decisions concerning the Indiana 
program are being amended to 
implement this decision. This final rule 
is being made effective immediately to 
expedite the State program amendment 
process and to encourage the states to 
conform their programs with the Federal 
standards without delay. Consistency of 
State and Federal standards is required 
by SMCRA. 

EPA Concurrence 

Under 30 CFR 732.17(h)(ll)(ii), the 
Director is required to obtain the written 
concurrence of the Administrator of the 
Environmental Protection Agency (EPA) 
with respect to any provisions of a State 
program amendment that relate to air or 
water quality standards promulgated 
under the authority of the Clean Water 
Act (33 U.S.C. 1251 et seq.) or the Clean 
Air Act (42 U.S.C. 7401 et seq ). The 
Director has determined that this 
amendment contains no provisions in 
these categories and that EPA’s 
concurrence is not required. 

VI. Procedural determinations 

National Environmental Policy Act 

The Secretary has determined that, 
pursuant to section 702(d) of SMCRA, 30 
U.S.C. 1292(d), no environmental impact 
statement need be prepared on this 
rulemaking. 

Executive Order 12291 and the 
Regulatory Flexibility Act 

On July 12,1984, the Office of 


Management and Budget (OMB) granted 
OSM an exemption from sections 3, 4, 7, 
and 8 of Executive Order 12291 for 
actions directly related to approval or 
conditional approval of State regulatory 
programs. Therefore, this action is 
exempt from preparation of a regulatory 
impact analysis and regulatory review 
by OMB. 

The Department of the interior has 
determined that this rule will not have a 
significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq ). This rule will not 
impose any new requirements; rather, it 
will ensure that existing requirements 
established by SMCRA and the Federal 
rules will be met by the State. 

Popent'ork Reduction Act 

This rule does not contain information 
collection requirements that require 
approval by the Office of Management 
and Budget under 44 U.S.C. 35Q7. 

List of Subjects in 30 CFR Part 914 

Intergovernmental relations. Surface 
mining. Underground mining. 

Dated: November 27,1991. 

Jeffrey Jarrell, 

Acting Assistant Director, Eastern Support 
Center . 

For the reasons set out in the 
preamble, title 30, chapter VIL 
subchapter T of the Code of Federal 
Regulations is amended as set forth 
below: 

PART 914—INDIANA 

1. The authority citation for part 914 
continues to read as follows: 

Authority: 30 U.S.C. 1201 et seq . 

2. Section 914.15 is amended by 
adding a new paragraph (ii) to read as 
follows: 

§ 914.15 Approval of regulatory program 
amendments. 

* » • * • 

(ii) The following amendment 
(Program Amendment Number 91-9) to 
the Indiana program as submitted to 
OSM on July 11,1991, is approved 
effective December 13,1991: 310 LAC 
0.7-3-5 concerning delegations of 
authority for programs administered by 
the division of reclamation. 

(FR Doc. 91-29809 Filed 12-12-91:8:45 ami 
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30 CFR Part 914 

Indiana Permanent Regulatory 
Program: Bonding; No More Stringent 
Than Clause 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 

action: Final rule; approval of 
amendment. 


summary: OSM is announcing the 
approval, with one exception, of a 
proposed amendment to the Indiana 
permanent regulatory program 
(hereinafter referred to as the Indiana 
program) under the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA). The amendment (Program 
Amendment Number 91-7B) consists of 
proposed changes to the Indiana Surface 
Mining Statute provisions concerning 
bonding, fees assessed to provide 
program income, pattern of violation, 
and the addition of a M no more stringent 
than” clause. The amendment is 
intended to adopt changes resulting 
from the 1991 Indiana Senate Enrolled 
Act 48. Other changes submitted with 
this amendment which concern the 
proposed Indiana bond pool will be 
reviewed under a separate Federal 
Register notice. 

EFFECTIVE date: December 13,1991. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Richard D. Rieke, Director, 
Indianapolis Field Office, Office of 
Surface Mining Reclamation and 
Enforcement, Minton-Capehart Federal 
Building, 575 North Pennsylvania Street, 
room 301, Indianapolis. IN 46204, 
Telephone (317) 226-6166. 

SUPPLEMENTARY INFORMATION: 

I. Background on the Indiana Program. 

II. Submission of the Amendment. 

III. Director's Findings. 

IV. Summary and Disposition of Comments. 

V. Director's Decision. 

VI. Procedural Determinations. 

I. Background on the Indiana Program 

On July 29.1962, the Indiana program 
was made effective by the conditional 
approval of the Secretary of the Interior. 
Information pertinent to the general 
background on the Indiana program, 
including the Secretary’s findings, the 
disposition of comments, and a detailed 
explanation of the conditions of 
approval of the Indiana program can be 
found in the July 26. 1982 Federal 
Register (47 FR 32107). Subsequent 
actions concerning the conditions of 
approval and program amendments are 
identified at 30 CFR 914.15 and 914.18. 


II. Submission of the Amendment 

By letter dated June 4,1991 
(Administrative Record No. IND-0894), 
the Indiana Department of Natural 
Resources (IDNR) submitted a proposed 
amendment to the Indiana program at 
Indiana Code (IC) 13-4.1-1 through 13- 
4-1. and 13-4.1-14. The proposed 
amendment consisted of Indiana’s 1990 
Senate Enrolled Act (SEA) 52.1991 SEA 
48, and 1991 SEA 154. These were 
received a9 a single proposed 
amendment. By letter dated June 5,1991 
(Administrative Record No. IND-0886), 
Indiana requested that OSM process the 
statutes as three separate amendments. 
Consequently, this notice addresses the 
proposed amendments submitted under 
Indiana's SEA 46. SEA 46 was adopted 
during the 1991 Legislative Session and 
contains revisions to the bonding and 
bond pool fund provisions, changes the 
fees assessed to provide program 
income, and adds a "no more stringent 
than” clause. 

By letter dated March 18,1988 
(Administrative Record No. IND-0559A) 
Indiana submitted proposed 
amendments to IC 13-4.1-6.5 which 
propose to establish the Indiana surface 
coal mine reclamation bond pool. OSM 
is currently reviewing the proposed 
Indiana bond pool amendments. 
Therefore, the following proposed 
amendments which were submitted by 
Indiana under SEA 46, and which 
concern the proposed Indiana bond 
pool, have been transferred to and will 
be reviewed with the proposed bond 
pool amendment submitted under 
Administrative Record No. IND-0559A: 
IC 13-4.1-6-8 concerning Operator Fee; 
IC 13-4.1-6.5-1 concerning the definition 
of “committee,” IC 13-4.1-6.5-2 
concerning the definition of “fund”, 13- 
4.1-6.5-3 concerning the bond pool 
funds; 1C 13-4.1-6.5-5 concerning bond 
pool entrance fee; IC 13-4.1-6.5-4 
concerning participation in the bond 
pool; 1C 13-4.1-6.5-8 concerning bond 
pool participation fees; IC 13-4.1-6.5-9 
concerning use of bond pool funds; IC 
13-4.1-6.5-10 concerning forfeiture of 
bonds; and IC 13-4.1-8.5-11 concerning 
bond pool fund committee. 

OSM announced receipt of the 
proposed amendment in the July 9,1991, 
Federal Register (56 FR 31093), and in 
the same notice, opened the public 
comment period and provided 
opportunity for a public hearing on the 
adequacy of the proposed amendment. 
The public comment period ended on 
August 8.1991. The scheduled public 
hearing was not held as no one 
requested an opportunity to provide 
testimony. 


Following the closing of the public 
comment period, two commenlers 
requested that the comment period be 
extended because they did not receive 
notice of the proposed amendment in 
time to respond before the close of the 
initial comment period. The commenters 
were specifically interested in 
commenting on the proposed changes to 
IC 13-4.1-1-5, which contains the “no 
more stringent than” clause. 

OSM announced the reopening of the 
public comment period in the September 
17.1991, Federal Register (56 FR 47051). 
The public comment period ended on 
October 2,1991. The scheduled public 
hearing was not held as no one 
requested an opportunity to provide 
testimony. 

III. Director’s Findings 

Set forth below, pursuant to SMCRA 
and the Federal regulations at 30 CFR 
732.15 and 732.17, are the Director’s 
findings concerning the proposed 
amendment to the Indiana program. Any 
revisions not specifically discussed 
below are found to be no less stringent 
than SMCRA and no less effective than 
the Federal regulations. Revisions which 
are not discussed below concern 
nonsubstantive wording changes, or 
revise cross-references and paragraph 
notations to reflect organizational 
changes resulting from this amendment. 

J. IC 13-4.1-1-5. Validity of Federal Law 

In this amendment, Indiana proposes 
to delete most of the existing language 
of this provision and to add new 
language in its place. The resulting 
provisions would provide that neither 
the director of IDNR nor the Natural 
Resources Commission (NRC) may 
enforce the following: (1) A rule adopted 
under IC 13-4.1 (the Indiana Surface 
Coal Mining and Reclamation Law) that 
is more stringent than corresponding 
provisions under SMCRA; and (2) A 
condition of a permit that was imposed 
under IC 13-4.1 or under a rule that is 
unenforceable under IC 13-4.1-1-5. 

OSM has approved State programs 
containing provisions which (1) limit a 
State's authority to promulgate rules 
more stringent than corresponding 
Federal rules, or (2) as the language 
which is proposed for deletion does, 
stipulate that State requirements 
corresponding to Federal requirements 
invalidated by a court of competent 
jurisdiction shall be considered similarly 
invalid. However, Indiana’s proposed 
language is far broader and much more 
nebulous in that the proposed language 
would prohibit the enforcement (rather 
than just the promulgation) of more 
stringent rules without defining that 
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term, delineating how such a 
determination is to be made, or limiting 
it to provisions invalidated by judicial 
order. Thus, every State provision which 
differs in any way from the Federal rules 
could and probably would be challenged 
each time the State takes an 
enforcement action or imposes a permit 
condition. Under these circumstances, it 
will be virtually impossible to determine 
what is included in the Indiana program 
at any one time. 

By letter dated October 1,1991. the 
IDNR. Bureau of Reclamation informed 
OSM of its interpretation of the 
proposed “no more stringent than** 
provision. The Bureau stated that if a 
rule or a permit appears to be more 
stringent than its Federal Equivalent, the 
IDNR will enforce the rule or condition 
as is except to the extent that the rule is 
more stringent and/or use the relevant 
sections of the Federal rule for purposes 
of enforcement. Therefore, the [DNR 
reasoned, the Federal provision merely 
provides the “floor" for the enforcement 
of a statute or rule already enacted or 
promulgated by the State. 

This IDNR argument is flawed In two 
respects. First, the Indiana program 
neither incorporates Federal regulations 
by reference nor provides other 
authority for the IDNR to enforce 
Federal regulations in place of the 
approved State regulations. Second, the 
proposed amendment would subvert the 
program approval and amendment 
processes established in section 503 of 
SMCRA and 30 CFR parts 730. 731. and 
732 by accomplishing de facto program 
changes without first affording an 
opportunity for the public and other 
interested parties to either comment or 
file objections, and without obtaining 
prior OSM approval as required by 30 
CFR 732.17(g). It thus fails to meet the 
program (and program amendment) 
approval criterion found at 30 CFR 
732.15(b)(10). which requires that the 
program provide for public participation 
in the development revision and 
enforcement of State regulations and the 
State program. 

Indiana has asserted in its submittal 
of the proposed provision that its 
submittal is similar to provisions 
approved by OSM in other States. This 
assertion is without foundation. For 
example, the approved Kentucky statute 
at KRS 350.466(2) states that the 
implementation of the Kentucky 
regulatory program shall contain 
procedures similar to SMCRA and shall 
require performance standards no more 
stringent than provided for in SMCRA. 
The approved Illinois program at article 
1, section 1.02(c) states that it is the 
purpose of the Illinois Act to establish 


requirements that are no more stringent 
than those required to meet SMCRA. 

Section 40-10-6.5 of the Utah 
Annotated Code (UAC) directs the State 
Board of Oil, Gas, and Mining (the 
Board) not to adopt rules that are more 
stringent than the Federal regulations 
unless the Board makes a written 
Finding, after public comment and 
hearing and based upon evidence in the 
record, that the corresponding Federal 
regulations are not adequate to protect 
public safety and the environment of the 
State. Unlike the Indiana proposal, these 
provisions, and similar provisions in 
other State programs, neither allow* nor 
require the regulatory authority to ignore 
approved State regulations or permit 
conditions. Instead, they establish a 
standard for the development and 
promulgation of State regulations. 
Indeed, on August 23,1990. OSM 
notified Utah that, unless the legislature 
repealed a provision which was 
somewhat similar to, but much narrower 
than the proposed Indiana provision, 
OSM would initiate measures to 
preempt it and set it aside. 

Section 503(a) of SMCRA requires that 
a State demonstrate that it can cany out 
the provisions of SMCRA and meet its 
purposes through, among other things, a 
State law which provides for the 
regulation of surface coal mining and 
reclamation operations “in accordance 
with" the requirements of SMCRA and 
through State regulations “consistent 
with** regulations issued by the 
Secretary pursuant to SMCRA. The 
terms “in accordance with" and 
“consistent with” are defined in the 
Federal regulations at 30 CFR 730.5 as 
meaning that (1) with regard to SMCRA, 
the State laws and regulations are not 
less stringent than, meet the minimum 
requirements of. and include all 
applicable provisions of SMCRA. and 
(2) with regard to the Secretary’s 
regulations, the State laws and 
regulations are no less effective than the 
Secretary's regulations in meeting the 
requirements of SMCRA. 

In approving the Indiana program, the 
Director found that the State rules met 
these requirements. If Indiana believes 
some of these rules are more stringent 
than their Federal counterparts, the 
State has the right under SMCRA and 30 
CFR part 732 to propose revisions and 
deletions. If. after agency review and 
opportunity for public comment, the 
Director agrees that such revisions and 
deletions are not inconsistent with the 
corresponding Federal requirements, he 
will approve them. Under SMCRA. the 
Director cannot delegate his 
responsibility to evaluate State 
programs for their consistency' with 


Federal requirements to the State itself, 
nor can he allow approved State 
program provisions to remain 
unimplemented or unenforced. 
Furthermore, under 30 CFR 774.13, all 
changes in a permit must be reviewed in 
accordance with specified procedures 
and may be approved only if certain 
criteria are met. The Indiana proposal is 
inconsistent with these requirements 
because it would allow the regulatory 
authority to not enforce a permit 
condition without following these 
review procedures. 

Therefore, the Director is not 
approving the proposed revisions to IC 
13-4.1-1-5, and is requiring that Indiana 
must either delete these proposed 
revisions or amend them to be 
consistent with SMCRA and the Federal 
regulations. Any revised proposal must 
include provisions ensuring that OSM 
and the public have the requisite 
opportunity to evaluate whether 
allegedly more stringent rules or permit 
conditions are in fact unnecessary for 
the program or permit to remain 
consistent with Federal (or, in the case 
of a permit. State) requirements. 

2.1C 13-4.1-3-2, Permit Application Fee 

Indiana proposes to establish an 
entirely new method for collecting fees 
to provide program income to cover the 
IDNR’s costs for administration of the 
Indiana program. The proposed method 
consists of a fee based upon an 
assessment of five and one-half cents 
per ton of coal produced. The fee would 
be required of all operators until July 1, 
1995, and would be paid concurrently 
with the operator’s payment of the 
Federal reclamation fee under 30 CFR 
870. The proposed amendments would 
replace the current method of fee 
assessment which requires a $100 
application fee plus a permit fee of $125 
per acre described in the application. 

The new provisions also establish the 
natural resources reclamation division 
fund to receive the money, and specify 
that the fund will be administered by the 
IDNR. The treasurer of state shall invest 
the money in the fund which is not 
currently needed to meet obi igabons, 
and interest earned shall be deposited in 
the fund. The proposed provisions also 
specify that money in the fund at the 
end of the State fiscal year does not 
revert to the State general fund. 

The counterpart Federal provision at 
SMCRA section 507(a) requires the 
regulatory authority to collect a fee to 
support the opera bon of the approved 
program. The SMCRA provision also 
authorizes the regulatory authority to 
develop procedures which would enable 
the cost of the fee to be paid over the 
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term of the permit. The Director finds, 
therefore, that the proposed provisions 
are no less stringent than the 
counterpart SMCRA provisions at 
section 507(a). The Director notes, 
however, that the proposed provision 
requires the reclamation fee to be 
collected only until July 1.1995. At that 
time, to remain no less stringent than 
SMCRA. Indiana must reestablish a 
requirement to collect fees to support 
operation of the Indiana program. 

The Director also notes the Federal 
regulations at 30 CFR 778.13(j) require 
the applicant to submit the ownership 
and control information required under 
30 CFR 778.13, and the violation 
information required under 30 CFR 
778.14 in any prescribed OSM format 
that is issued. While OSM has not at 
this time issued a prescribed format, 
OSM will do so in the future. W'hen such 
a prescribed format is issued, Indiana 
will be required to amend the Indiana 
program to require the use of the 
prescribed format. 

3. IC 13-4.1-6-9. Forfeiture of Bonds 

Indiana has amended this provision to 
add to the authorization the Commission 
has to order the forfeiture of all or part 
of a bond for a permit area or an 
increment of a permit area, that such a 
forfeiture may be made regardless of 
whether the area has been disturbed by 
surface mining activities. In its submittal 
of this amendment. Indiana asserted 
that this change will benefit all 
forfeitures and will help reduce the 
potential impact on the bond pool, 
thereby improving the financial viability 
of the bond pool. 

The Director finds that the proposed 
amendment is consistent with the 
Federal regulations at 30 CFR 800.50(a) 
which require the regulatory authority to 
take action to forfeit all or part of a 
bond or bonds for a permit area or an 
increment of a permit area, and with the 
Federal regulations at 30 CFR 800.14(b) 
which require the bond amount to be 
sufficient to assure the completion of 
reclamation. The Director finds, 
therefore, that the proposed provision is 
no less effective than the Federal 
regulations. 

4. IC 13-4.1-10-1. Blaster Certification 

Indiana proposes to delete 
subparagraph (l)(b) which requires a fee 
to cover the cost of implementing the 
blaster certification program. In its 
submittal of this amendment. Indiana 
explained that this provision is 
eliminated because the cost of 
administering the blaster certification 
and training program is included in the 
fee established under 1C 13-4.1-3-2 (see 
Finding 2. above). 1 he Director finds 


that the proposed amendment is not 
inconsistent with SMCRA or the Federal 
regulations. 

5. IC 13-4.1-11-6, Pattern of Violations 

Indiana proposes to add a new 
subparagraph (6)(b) which states that 
the unwarranted failure of the permittee 
to pay any fee under IC 13-4.1 
constitutes a pattern of violations and 
requires the permittee to show cause 
why the permit should not be suspended 
or revoked under IC 13-4.1-11-6. 

Indiana has explained that this 
provision is inserted to provide for the 
suspension or revocation of any permit 
where the permittee has failed to pay 
any fee required under IC 13-4.1. The 
Director finds that this provision should 
strengthen the Indiana program by 
increasing the incentive to meet the 
provisions of the Indiana Surface Coal 
Mining and Reclamation Law. The 
Director finds that the proposed 
amendment is consistent with the 
provisions of SMCRA at section 
521(a)(4) concerning pattern of 
violations. 

IV. Summary and Disposition of 
Comments 

Agency Comments 

Pursuant to section 503(b) of SMCRA 
and 30 CFR 732.17(h)(ll)(i), comments 
were solicited from various interested 
Federal agencies. The U.S. 
Environmental Protection Agency (EPA) 
responded that it had no comments and 
concurred on the proposed changes. The 
U.S. Army Corps of Engineers. 
Management and Disposal Division 
responded and had no comments. 

The U.S. Fish and Wildlife Service 
(FWS) responded (Administrative 
Record Number IND-0920) and 
commented on the proposed changes to 
IC 13-4.1-1-5, the “no more stringent 
than” rule. The FWS stated that the 
proposed rule may result in several 
modifications to the Indiana program 
rules which could have a negative 
impact on efforts to ensure that pre¬ 
mining habitat value is maintained in 
reclamation plans. Specifically, the FWS 
is concerned about the potential 
elimination of Indiana program rule 310 
IAC 12-5-68(c)(8). This rule requires that 
post-mining land uses which differ from 
pre-mining land uses must have 
necessary approval of measures to 
prevent or mitigate adverse effects on 
fish, wildlife, and related environmental 
values and threatened or endangered 
plants from the director of IDNR, and 
that appropriate Indiana and Federal 
fish and wildlife agencies have been 
provided a 60-day period in which to 
review the plans before surface mining 


activities begin. The FWS stated that, in 
practice, this rule has allowed the 
Service and the Indiana Division of Fish 
and Wildlife to make specific 
recommendations to ensure that 
reclamation plans will restore all pre¬ 
mining fish and wildlife habitats. The 
FWS concluded its comment with a 
recommendation for Federal action to 
ensure that pre-mining habitat value is 
maintained in reclamation plans. 

In response, and as discussed in 
Finding 1 above, the Director is not 
approving the proposed amendments to 
IC 13-4.1-1-5. Additionally. Indiana 
must delete or amend the proposed 
revisions to be consistent with SMCRA 
and the Federal regulations. Any revised 
proposal must include provisions 
ensuring that OSM. as well as other 
agencies and the public, have the 
requisite opportunity to evaluate 
whether allegedly more stringent 
provisions are in fact unnecessary for 
the Indiana program to remain 
consistent with Federal requirements. 

Public Comments 

The public comment period and 
opportunity to request a public hearing 
was announced in the July 9.1991, 
Federal Register (56 FR 31093). The 
comment period closed on August 8. 

1991. No one requested an opportunity 
to testify at the schedule public hearing 
so no hearing was held. 

By letter dated August 6.1991 
(Administrative Record No. IND-0825), 
the Indiana Coal Council, Inc. (ICC) 
responded and supported the proposed 
amendments resulting from SEA 46 and 
said they should be approved. 
Specifically, the ICC stated that changes 
to the required program fee structure 
should substantially increase the 
funding available to the IDNR to 
administer the Indiana program. The 
Director agrees and has approved the 
provisions concerning the program fee 
structure. 

The ICC also commented in support of 
the proposed amendment to IC 13-4.1-1- 
5. the “no more stringent than” 
provision. The ICC stated that similar 
provisions have been approved by OSM 
in other state programs. The Director 
disagrees. As discussed above in 
Finding 1 the proposed Indiana “no 
more stringent than" provision is 
broader in scope than related 
amendments approved for other States 
and would subvert the program 
approval and State program amendment 
process established in section 503 of 
SMCRA and 30 CFR parts 730, 731, and 
732 by accomplishing de facto program 
changes without first affording an 
opportunity for the public and other 
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interested parties to either comment or 
file objections, and without obtaining 
prior OSM approval, as required by 30 
CFR 732.17(g). Therefore, the Director is 
not approving the proposed amendments 
to 1C 13-4.1-1-5. 

OSM announced the reopening of the 
public comment period in the September 
17,1991, Federal Register (56 FR 47051). 
The public comment period ended on 
October 2,1991. Numerous public 
comments were received. The scheduled 
public hearing was not held as no one 
requested an opportunity to provide 
testimony. 

The ICC commented on the comment 
provided by the FWS and discussed 
above. The ICC opposed the FWS 
comment and stated that the Indiana 
rule at 310 IAC 12-5-68(c) and the FWS 
comments illustrate the need for the “no 
more stringent” provision. That need. 

ICC asserts, is to eliminate obsolete 
regulatory requirements which, either 
because of the efforts of interest groups 
or through simple inertia, have not been 
eliminated from the State program. 

While the Director appreciates the 
possible need to eliminate redundant or 
obsolete rules from a State program, the 
Director notes that SMCRA and the 
Federal regulations have detailed 
specific minimum procedures by which 
a State regulatory program may be 
amended. As discussed above in Finding 
1. however, the proposed provisions are 
inconsistent with and less effective than 
the Federal procedures for amending an 
approved regulatory program. Therefore, 
the Director has not approved proposed 
IC-13—4.1-1-5. 

Numerous commenters urged OSM 
not to approve the proposed “no more 
stringent than” provisions of IC 13-4.1- 
1-5, because they would prevent the 
enforcement of rules which are more 
stringent than the Federal rules. These 
commenters asserted that certain 
current Indiana laws are not adequate 
to protect features such as water 
aquifers, homes, pipelines, prime 
farmland, and the rights of people near 
tipples, and that approval of the “no 
more stringent than” rule would 
eliminate the possibility of properly 
protecting these features. The Director 
appreciates this concern. Indeed, 

SMCRA at section 101(f) recognizes the 
diversity of the terrain, climate, biologic 
and other physical conditions in areas 
subject to mining operations, and states 
that the primary governmental 
responsibility for developing, 
authorizing, issuing, and enforcing 
regulations for surface coal mining and 
reclamation operations subject to 
SMCRA should rest with the State. That 
is. the States are encouraged to set their 
own standards to reflect their particular 


circumstances; the Federal regulations 
merely set the minimum standards. The 
Director notes that for the reasons 
detailed in Finding 1 above, the 
proposed amendment to IC 13-4.1-1-5 is 
not approved. 

Three commenters stated that the 
proposed rule at IC 13-4.1-1-5(2) is 
unclear and a reasonable interpretation 
of the provision is that neither the IDNR 
nor the NRC can enforce any condition 
of a permit imposed under IC 13-4.1. The 
Director agrees that the language of 
subsection (2) is unclear and that such 
an interpretation is possible. As noted in 
Finding 1 above, the Director is not 
approving this proposed provision, and 
for the Indiana program to remain no 
less effective than SMCRA and the 
Federal regulations, Indiana must delete 
this provision or amend it. 

Three commenters indicated that the 
director of IDNR cited or invoked the 
proposed provisions at IC 13-4.1-1-5 as 
justification for not acting on proposals 
by Indiana citizens for legislation to 
protect pipelines from subsidence 
damage. In response, the Director notes 
that the Federal regulations at 30 CFR 
732.17(g) state that whenever changes to 
laws or regulations that make up the 
approved State program are proposed 
by the State, those changes to the laws 
or regulations shall not take effect for 
purposes of a State program until 
approved as an amendment. As 
discussed above in Finding 1, the 
Director is not approving proposed IC 
13-4.1-1-5 and is requiring that Indiana 
either delete its proposed statute or 
amend it to comply with SMCRA and 
the Federal regulations. 

Numerous objections to the “no more 
stringent than” provision were 
submitted by Midwestern Gas 
Transmission (MGT) who urged OSM to 
reject the amendment. MGT stated that 
the effect of the provision would be to 
render unenforceable, undisclosed rules 
and permit conditions currently in force. 
MGT argued that this amounts to rule 
making without the appropriate 
administrative process which calls for 
providing public notice of the subject 
matter of the particular rulemaking. 

MGT stated that the proposed statute 
does not define the term “more stringent 
than.” and the result of this is that the 
relationship to SMCRA at section 505, 
which requires State statutes and rules 
must not be inconsistent with SMCRA, 
is not clear. 

MGT also asserts that the proposed 
language empowers the director of IDNR 
and the NRC with unbridled discretion 
to elect when and which selected rules 
and permits will or will not be enforced. 
A consequence of this, MGT asserts, is 
that Federal inspectors would have no 


guidance under the proposed 
amendment as to whether a particular 
rule or permit condition is or is not 
“more stringent” than a corresponding, 
if any, Federal regulation. 

In summary. MGT stated that the "no 
more stringent than” provision would 
create a morass of uncertainty in the 
Indiana approved program of such 
magnitude that the Indiana program 
would become unenforceable. 

The Director has carefully studied the 
language of the proposed “no more 
stringent than” provision and has 
determined, as detailed in Finding 1 
above, that the provision is inconsistent 
with SMCRA and less effective than the 
Federal regulations. The Director is 
informing Indiana that to be consistent 
with SMCRA and the Federal 
regulations, Indiana must either delete 
the proposed statute at IC 13-4.1-1-5 or 
amend it. 

V. Director's Decision 

Based on the above findings and 
except as noted below, the Director is 
approving proposed Program 
Amendment Number 91-7B as submitted 
by Indiana on June 4,1991. 

The following proposed amendments 
which were submitted by Indiana under 
SEA 46, and which concern the 
proposed Indiana bond pool, have been 
transferred to and will be reviewed with 
the proposed bond pool amendment 
submitted under Administrative Record 
No. IND-0559A: IC 13-4.1-6-6 
concerning Operator Fee; IC 13-4.1-6.5- 
1 concerning the definition of 
“committee”; IC 13-4.1-6.5-2 concerning 
the definition of “fund”; 13-4.1-6.5-3 
concerning the bond pool funds; IC 13- 
4.1-6.5-4 concerning participation in the 
bond pool; IC 13-4.1-6.5-5 concerning 
bond pool entrance fee; IC 13-4.1-6.5-6 
concerning suspension from the fund; IC 
13—4.1-6.5-8 concerning bond pool 
participation fees; IC 13-4.1-6.5-9 
concerning use of bond pool funds; IC 
13-4.1-6.5-10 concerning forfeiture of 
bonds; and IC 13-4.1-6.5-11 concerning 
bond pool fund committee. 

For the reasons discussed in Finding 1 
above, the Director is not approving the 
proposed amendment at IC 13-4.1-1-5, 
the “no more stringent than” provision. 

In addition, the Director is requiring that 
Indiana must either delete the proposed 
revisions at IC 13-4.1-1-5 or amend 
them to be consistent with SMCRA and 
the Federal regulations. 

The Federal regulations at 30 CFR part 
914 codifying decisions concerning the 
Indiana program are being amended to 
implement this decision. This final rule 
is being made effective immediately to 
expedite the State program amendment 
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process and to encourage the states to 
conform their programs with the Federal 
standards without delay. Consistency of 
State and Federal standards is required 
by SMCRA. 

Effect of Director's Decision 

Section 503 of SMCRA provides that a 
State may not exercise jurisdiction 
under SMCRA unless the State program 
is approved by the Secretary. Similarly. 
30 CFR 732.17(a) requires that any 
alteration of an approved State program 
be submitted to OSM for review a9 a 
program amendment Thu9, the 
proposed changes to the Indiana 
program at 1C 13-4.1-1-5, the “no more 
stringent than” provisions which are not 
approved in this notice, are not 
enforceable as part of the Indiana 
program. The Federal regulations at 30 
CFR 732.17(g) prohibit any unilateral 
changes to approved State programs. In 
his oversight of the Indiana program, the 
Director will recognize only the statutes, 
regulations and other materials 
approved by him, together with any 
consistent implementing policies, 
directives and other materials, and will 
require the enforcement by Indiana of 
only such provisions. 

EPA Concurrence 

Under 30 CFR 732.17(h)(ll)(ii), the 
Director is required to obtain the written 
concurrence of the Administrator of the 
Enviromental Protection Agency (EPA) 
with respect to any provisions of a State 
program amendment that relate to air or 
water quality standards promulgated 
under the authority of the Clean Water 
Act (33 U.S.C. 1251 et seq.) or the Clean 
Air Act (42 U.S.C. 7401 et seq.). The 
Director has determined that this 
amendment contains no provisions in 
these categories and that EPA’s 
concurrence is not required. However. 
EPA responded to the Director’s request 
for comments and stated that it 
concurred on the proposed amendment 
(Administrative Record No. IND-0919). 

VI. Procedural Determinations 

National Environmental Policy Act 

The Secretary has determined that, 
pursuant to section 702(d) of SMCRA, 30 
U.S.C. 1292(d), no environmental impact 
statement need by prepared on this 
rulemaking. 

Executive Order 12291 and the 
Regulatory Flexibility Act 

On July 12,1984, the Office of 
Management and Budget (OMB) granted 
OSM an exemption for Sections 3, 4. 7, 
and 8 of Executive Order 12291 for 
actions directly related to approval or 
conditional approval of State regulatory 


programs. Therefore, this action is 
exempt from preparation of a regulatory 
impact analysis and regulatory review 
by OMB. 

The Department of the Interior has 
determined that this rule will not have a 
significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). This rule will not 
impose any new requirements; rather, it 
will ensure that existing requirements 
established by SMCRA and the Federal 
rules will be met by the State. 

Paperwork Reduction Act 

This rule does not contain information 
collection requirements that require 
approval by the Office of Management 
and Budget under 44 U.S.C. 3507. 

List of Subjects in 30 CFR Part 914 

Intergovernmental relations, Surface 
mining. Underground mining. 

Dated: December 5,1991. 

Carl C. Close, 

Assistant Director Eastern Support Center. 

For the reasons set out in the 
preamble, title 30, chapter VII, 
subchapter T of the Code of Federal 
Regulations is amended as set forth 
below: 

PART 914—INDIANA 

1. The authority citation for part 914 
continues to read as follows: 

Authority: 30 U.S.C 1201 et seq. 

2. Section 914.15 is amended by 
adding a new paragraph (jj) to read as 
follows: 

§ 914.15 Approval of regulatory program 
amendments. 

« • « • * 

(jj) The following amendments to the 
Indiana program as submitted to OSM 
on June 4.1991, as part of Program 
Amendment Number 91-7B, are 
approved, except as noted herein, 
effective December 13,1991: IC 13-4.1- 
3-2 concerning permit application fee; IC 
13-4.1-6-9 concerning forfeiture of 
bonds; IC 13-4.1-10-1 concerning blaster 
certification: and IC 13-4.1-11-6 
concerning pattern of violation. The 
following amendment is not approved: 

IC 13-4.1-1-5 concerning the “no more 
stringent than” provision. The following 
amendments which concern the 
proposed Indiana bond pool have been 
transferred to and will be reviewed with 
the proposed Indiana bond pool 
submitted under Administrative Record 
No. IND-0559A: IC 13-4.1-6-8 
concerning the operator fee; IC 13-4.1- 
6.5-1 concerning the definition of 
“committee”; IC 13-4.1-6.5-2 concerning 


the definition of “fund”; IC 13-4.4-6.5-3 
concerning the bond pool funds; IC 13- 
4.1-6.5-4 concerning participation in the 
bond pool; IC 13-4.1-6.5-5 concerning 
bond pool entrance fee; IC 13-4.1-6.5-6 
concerning suspension from the fund; IC 
13-4.1-6.5-8 concerning bond pool 
participation fees: IC 13-4.1-6.5-9 
concerning use of bond pool funds; IC 
13-4.1-6.5-10 concerning forfeiture of 
bond; and IC 13-4.1-6.5-11 concerning 
bond pool fund committee. 

3. Section 914.16 is amended by 
adding a new paragraph (g) to read as 
follows: 

§ 914.16 Required program amendments. 

• * • 0 • 

(g) By May 15,1992, Indiana must 
either delete its proposed provisions at 
IC 13-4.1-1-5 concerning the no more 
stringent than provision, or amend IC 
13-4.1-1-5 to comply with SMCRA and 
the Federal regulations. Any revised 
proposal must include provisions 
ensuring that OSM and the public have 
the requisite opportunity to evaluate 
whether allegedly more stringent rules 
or permit conditions are in fact 
unnecessary for the Indiana program or 
permit to remain consistent with Federal 
(or, in the case of a permit. State) 
requirements. 

[FR Doc. 91-29810 Filed 12-12-91; 8:45 am] 

BILLING CODE 4310-05-M 


LIBRARY OF CONGRESS 
Copyright Office 
37 CFR Part 202 
(Docket No. 91-121 

Renewal Registration: Effective Date 
of Registration 

agency: Library of Congress, Copyright 
Office. 

action: Final regulations. 

summary: This notice is issued to 
advise the public that the Copyright 
Office of the Library of Congress is 
adopting a new regulation to establish 
the effective date for renewal 
registrations made under section 304 of 
the Copyright Act when the previously 
required filing fee of $6 is submitted in 
lieu of the $12 filing fee required by the 
“Copyright Fees and Technical 
Amendments Act of 1989“ (Pub. L. 101- 
318.104 Stat. 287). The regulation will be 
in effect for renewal claims eligible for 
registration during 1991 and which are 
received in the Copyright Office on or 
before December 31,1991. 

EFFECTIVE date: December 13,1991. 
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FOR FURTHER INFORMATION CONTACT: 

Dorothy Schrader, General Counsel, 
Copyright Office. Library of Congress, 
Washington, DC 20559. Telephone (202) 
707-6380. 

SUPPLEMENTARY INFORMATION: On 

December 4,1990. the Copyright Office 
published a new regulation, 37 CFR 
202.4, concerning the effective date of 
registration for basic registration under 
section 408 of the Copyright Act. The 
regulation governed the effective date 
for basic claims to copyright received on 
or after January 3.1991 with a short fee 
of $10 in lieu of the $20 fee required on 
or by the “Copyright Fees and Technical 
Amendments Act of 1989,“ Public Law 
101-318. 204 stat. 287. At that time the 
Copyright Office stated that renewal 
registration requires a special policy and 
would be dealt with separately. The 
Copyright Office is issuing this 
regulation to notify the public of the 
effective date of renewal registration 
when the old fee of $8 is submitted by 
mistake for renewal applications 
submitted in 1991 to effect renewal 
registration during the 1991. The 
regulation also specifies the 
consequences of not submitting the 
supplementary fee of $6 in a timely 
manner. 

The new statutory fee schedule 
authorized by the “Copyright Fees and 
Technical Amendments Act of 1989“ has 
been in effect since January 3. 1991. The 
current fee for renewal registration is 
$12. The Copyright Office continues to 
receive a significant number of renewal 
applications with the old fee of $6. The 
public’s failure to remit the full $12 fee 
can be primarily attributed to Copyright 
Office literature and renewal 
application forms in the hands of the 
public that contain old fee information. 

For works in which Federal copyright 
protection was secured before January 
1,1978, the copyright endures for 28 
years from the date it was originally 
secured. Section 304(a) of the Copyright 
Act, title 17 United States Code provides 
that such copyright is entitled to a 
renewal and extension of the copyright 
for a further term of 47 years when 
application for such renewal and 
extension is properly made to the 
Copyright Office and duly registered 
within one year prior to the expiration 
of the original term of copyright. 

The Copyright Office has no 
discretion to extend the time in which a 
renewal application must be received. 
The actual date of receipt determines 
the acceptability of a renewal 
application. The Register clearly has 
discretionary authority, however, with 


respect to fee determinations. Receipt of 
the proper statutory fee is almost 
exclusively the interest of the Copyright 
Office. Congress has decided that a 
certain portion of the costs of 
administering the copyright registration 
system shall be recovered through 
earned fee services. 

The Copyright Office hereby 
established an interim policy for works 
eligible for renewal copyright in 1991: 
Where an acceptable application is 
received with a short fee of $8. the date 
the application and $6 fee are received 
shall determine the effective date of 
renewal registration, provided the 
remaining $6 fee is received within 45 
days of notification of the short fee. The 
Copyright Office will not assign a 
registration number to the renewal 
application until the entire statutory fee 
is received. Past policy has required that 
the entire fee must be received within 
the renewal year. 

Since the fee is peculiarly a matter of 
administrative concern, the Register has 
decided to exercise his rulemaking 
authority to establish a new policy, on 
an interim basis, concerning 
supplementary fees received after the 
1991 renewal year. The Register decided 
to establish a new policy for renewal 
registration in 1991 because the public 
remains misinformed concerning the 
correct fee. The persons most likely to 
be misinformed are individual copyright 
owners who are hard to reach with the 
correct information. Since a large 
number of renewal applications are 
typically received toward the end of the 
year, the Office will be unable to 
examine the applications for correctness 
or short fee until after the end of the 
1991 renewal year. It would be 
particularly unreasonable and unfair 
that renewal copyright, which vests only 
upon registration, should be lost 
permanently for lack of receipt of the 
additional fee within the renewal year, 
during the first year the fee increase is 
in effect. 

Based on past administrative 
experience the Register concluded that 
insufficient fees for renewal 
registrations would occur primarily in 
the first year of the new fee structure. 
Also, one year should be sufficient time 
to educate the public about the new fee 
structure. Consequently, this regulation 
is adopted only for works eligible for 
renewal during 1991. For works eligible 
for renewal in 1992 the Copyright Office 
will resume its traditional policy of 
requiring receipt of the entire renewal 
fee, as well as the application, within 
the renewal year. 


The Copyright Office is issuing this 
regulation to notify the public of the 
effective date of registration when the 
old fee of $6 is submitted with renewal 
applications during calender year 1991 
and the consequences of not submitting 
the supplementary fee of $6 in a timely 
manner. This regulation has no 
applicability to short fee renewal cases 
where less than $6 is received during 
1991 and no supplementary fees will be 
accepted after March 31.1992. The 
policy adopted responds entirely to the 
hardship situation that is especially 
severe during the initial period of 
implementation of the new fee structure. 

No legitimate public interest would be 
served by forced loss of the renewal 
copyright because of a mistake 
regarding the correct fee during the first 
year the new fee schedule is in effect. At 
the same time, the Copyright Office 
recognizes that the Copyright Act 
requires timely registration to effect 
renewal of the copyright. The Office 
must therefore set a limit on the time to 
comply fully with the statutory fee 
requirement. We have set the limit at 45 
days after notification of the short fee. 
or in any case no later than March 31. 
1992. Adoption of this policy means that 
persons who search the renewal 
registration records of the Copyright 
Office in 1992 may not be able to 
determine whether a valid renewal ha 9 
been made for a work subject to 
renewal in 1991 until March 31.1992. 

With respect to the Regulatory 
Flexibility Act. the Copyright Office 
takes the position that this Act doe9 not 
apply to Copyright Office rulemaking. 
The Copyright Office is a department of 
the Library of Congress, which is part of 
the legislative branch. Neither the 
Library of Congress nor the Copyright 
Office is an “agency" within the 
meaning of the Administrative 
Procedure Act of June 11,1946, as 
amended (title 5, U.S. Code, subchapter 
II and chapter 7). The Regulatory 
Flexibility Act consequently does not 
apply to the Copyright Office since that 
Act affects only those entities of the 
federal Government that are agencies as 
defined in the Administrative Procedure 
Act. 1 


1 The Copyright Office was not subject to the 
Administrative Procedure Act before 1978, and it >s 
now subject to it only in areas specified by section 
701(d) of the Copyright Act (i.e. “all actions taken 
by the Register of Copyrights under this title (17), 
except with respect to the making of copies of 
copyright deposits) (17 U.S.C 706(b)). The Copyright 
Act does not make the Office an “agency” as 
defined in the Administrative Procedure Act. For 
example, personnel actions taken by the Office are 
not subject to APA-FOIA requirements. 
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Alternatively, if it is later determined 
by a court of competent jurisdiction that 
the Copyright Office is an “agency" 
subject to the Regulatory Flexibility Act. 
the Register of Copyrights has 
determined and hereby certifies that this 
regulation will have no significant 
impact on small businesses. 

List of Subjects in 37 CFR Part 202 

Copyright registration; Renewal 
copyright. 

In consideration of the foregoing, part 
202 of 37 CFR chapter II is amended in 
the manner set forth below. 

PART 202—REGISTRATIONS OF 
CLAIMS 

1. The authority citation for part 202 
continues to read as follows: 

Authority: Section 702. 90 Slat 2451,17 
U.S.C. 702. § § 202.19, 202.20. and 202.21 are 
also issued under 17 U.S.C. 407 and 408. 

2. Section 202.18 is added to read as 
follows: 

§ 202.18 Effective date of renewal 
registration. 

The effective date for registration of 
renewal claims eligible for registration 
during 1991 and received in the 
Copyright Office during 1991 with a 
short fee of $6 is the date on which the 
application and the $6 fee have been 
received in the Copyright Office, 
provided the claim is later determined to 
be acceptable for registration by the 
Register of Copyrights and a 
supplementary fee of $6 is received in 
the Copyright Office within 45 days after 
notification of the short fee. Renewal 
applications submitted with a short fee 
of $6 will not be assigned a registration 
number until the supplementary fee of 
$6 is submitted. If the supplementary fee 
of $6 is not received in the Copyright 
Office within 45 days after notification 
of the short fee, the Copyright Office 
will not complete the registration. In no 
case will supplementary fees received 
after March 31.1992 be accepted, for the 
1991 renewal year. 

Dated: November 21.1991. 

Ralph Oman, 

Register of Copyrights. 

Approved by: 

James H. Billington, 

The Librarian of Congress. 

(FR Doc. 91-29781 Filed 12-12-91; 8:45 am) 

BILLING CODE 1410-07-* 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 180 

[PP 3F2776/R1115; FRL-3891-4] 

Tolerances and Exemptions From 
Tolerances for Pesticide Chemicals in 
or on Raw Agricultural Commodities; 
Aqueous Extract of Seaweed Meal 

agency: Environmental Protection 
Agency (EPA). 

action: Final rule; correction. 

summary: EPA issued amendments 
adding raw agricultural commodities 
(RACs) under its regulation exempting 
from the requirement of a tolerance 
aqueous extract of seaweed meal (40 
CFR 180.1042). Two RACs. alfalfa and 
peas, were inadvertently omitted from 
the codified text, although the intent to 
add them was clearly stated in the 
preamble of the amendment. EPA is 
issuing this document to correct the 
error. 

EFFECTIVE DATE: This correction is 
effective December 13.1991. 

FOR FURTHER INFORMATION CONTACT: 
Robert J. Taylor, Product Manager (PM 
25), Registration Division (TS-767C), 
Office of Pesticide Programs, 
Environmental Protection Agency. Rm. 
245, CM #2,1921 Jefferson Davis Hwy., 
Arlington. VA 22202, (703)-557-1800. * 

SUPPLEMENTARY INFORMATION: In FR 

Doc. 83-20116 appearing in the Federal 
Register of July 27,1983 (48 FR 34034), 
EPA issued amendments adding various 
RACs under 40 CFR 180.1042. Among 
those RACs to be added as stated in the 
preamble of the document were alfalfa 
and peas. But they were inadvertently 
omitted from the codified text of the 
regulation, and this correction document 
instates them as set forth below. 

Dated: October 10.1991. 

Anne E. Lindsay. 

Director. Registration Division , Office of 
Pesticide Programs. 

Accordingly, 40 CFR part 180 is 
corrected as follows: 

1. The authority citation for part 180 
continues to read as follows: 

Authority: 21 U.S.C. 346a and 371. 

2. In § 180.1042 in the table therein, 
the raw agricultural commodities alfalfa 
and peas are instated in alphabetical 
sequence, to read as follows: 

§ 180.1042 Aqueous extract of seaweed 
meal; exemption from the requirement of a 
tolerance. 

• • * * • 

Commodities 


Alfalfa 

• • • • 

Peas 

• • • • 

[FR Doc. 91-29765 Filed 12-12-91; 8:45 a.m.J 

BILLING CODE 6560-SO-f 


40 CFR Parts 180, 185, and 186 

[PP 0E3826 and FAP 0H5591/R1127; FRL- 
3943-5] 

RIN 2070-AB78 

Pesticide Tolerances for Metalaxyl 

agency: Environmental Protection 
Agency (EPA). 
action: Final rule. 

summary: This document establishes an 
indirect tolerance or inadvertent 
tolerance for residues of the fungicide 
metalaxyl and its metabolites in or on 
oat grain at 0.2 part per million (ppm), 
oat forage at 2.0 ppm. oat fodder at 2.0 
ppm. oat straw at 2.0 ppm, processed 
food item oat milling fractions at 1.0 
ppm. and processed feed item oat 
milling fractions at 1.0 ppm. This 
regulation to establish the maximum 
permissible levels for indirect or 
inadvertent residues of metalaxyl in or 
on certain commodities was requested 
in petitions submitted by the Ciba-Geigy 
Corporation. 

EFFECTIVE DATE: This regulation 
becomes effective December 13,1991. 
addresses: Written objections, 
identified by the document control 
number, [PP 0E3826 and FAP 0H5591/ 
R1127], may be submitted to: Hearing 
Clerk (A-110), Environmental Protection 
Agency, rm. 3708. 401 M St.. SW., 
Washington. DC 20460. 

FOR FURTHER INFORMATION CONTACT: By 
mail: Susan T. Lewis, Product Manager 
(PM) 21. Registration Division (H7505C), 
Environmental Protection Agency. 401 M 
St.. SW., Washington, DC 20460. Office 
location and telephone number: rm. 227. 
CM #2,1921 Jefferson Davis Highway. 
Arlington. VA 22202, (703)-557-1900. 
SUPPLEMENTARY INFORMATION: In the 
Federal Register of July 19,1991 (56 FR 
33236), EPA issued a proposed rule that 
gave notice that the Ciba-Geigy Corp., 
P.O. Box 18300, Greensboro, NC 27419. 
had submitted a pesticide petition (PPJ 
0E3826 and a food/feed additive petition 
(FAP) 0H5591 to EPA requesting that the 
Administrator, pursuant to sections 
408(e) and 409(b) of the Federal Food. 
Drug, and Cosmetic Act (21 U.S.C. 
346a(e) and 348(b)). propose the 
establishment of indirect or inadvertent 
tolerances for the fungicide metalaxyl 
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[N-(2.6-dimethyl-phenyI)-N- 
(methoxyacetyl) alanine methyl ester) 
and its metabolites containing the 2,6- 
dimethylaniline moiety, and N-(2- 
hydraxymethyl-d-methyiphenyl}-N- 
(methoxyacetyl) alanine methyl ester in 
or on oat grain at 0.2 part per million 
(ppm), oat forage at 2.0 ppm, oat fodder 
at 2.0 ppm, oat straw at 2.0 ppm, 
processed food item oat milling fractions 
at 1.0 ppm. and processed feed item oat 
milling fractions at 1.0 ppm. 

There were no comments or requests 
for referral to an advisory committee 
received in response to the proposed 
rule. 

The data submitted in the petition and 
other relevant material have been 
evaluated and discussed in the proposed 
rule. Based on the data and information 
considered, the Agency concludes that 
the tolerances will protect the public 
health. Therefore, the tolerances are 
established as set forth below. 

Any person adversely affected by 
these regulations may, within 30 days 
after publication of this document in the 
Federal Register, Tile written objections 
with the Hearing Clerk, at the address 
given above. The objections submitted 
must specify the provisions of the 
rgulation deemed objectionable and the 
grounds for the objections. If a hearing 
is requested, the objections must include 
a statement of the factual i6sue(s) on 
which a hearing is requested and the 
requestor's contentions on each such 
issue. A request for a hearing will be 
granted if the Administrator determines 
that the material submitted shows the 
following: There is a genuine and 
substantial issue of fact; there is a 
reasonable possibility that available 
evidence identified by the requestor 
would, if established, resolve one or 
more of such issues in favor of the 
requestor, taking into account 
uncontested claims or facts to the 
contrary; and resolution of the factual 
issue(s) in the manner sought by the 
requestor would be adequate to justify 
the action requested. 

The Office of Management snd Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L 96- 
354, 94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4, 1961 (46 
FR 24950). 


list of Subjects in 40 CFR Parts 100,185, 
and 166 

Administrative practice and 
procedure. Agricultural commodities. 
Food Additives, Feed Additives, 
Pesticides and pests, Reporting and 
recordkeeping requirements. 

Deted: October 24,1991. 

Douglas D. Campt, 

Director, Office of Pesticide Programs. 

Therefore, 40 CFR parts 180,185, and 
186 are amended as follows: 

PART 180—[AMENDED] 

1. In part 180: 

a. The authority citation for part 180 
continues to read as follows: 

Authority: 21 U.S.C. 346a and 371. 

b. Section 180.408(b) is amended in 
the table therein by adding and 
alphabetically inserting the following 
raw agricultural commodities, to read as 
follows; 

§ 180.408 Metaiaxyl; tolerances for 
residues. 

* * * » • 
(b) # 


Commodity 

Parts per 
million 

• • • • 

Oat, fodder... 

Oat, forage__.._ 

Os!, gram . . 

• 

2.0 

2.0 

0.2 

Oat. straw........ 

2.0 

• • • • 

• 

• • * * 

PART 185—(AMENDED | 

• 

2. In part 185: 

a. The authority citation for part 185 
continues to read as follows: 

Authority: 21 U.S.C 34a 


b. Section 185.4000(b) is amended in 
the table therein by adding and 
alphabetically inserting the food 
commodity, to read as follows: 

$ 185.4000 Metaiaxyl. 

• • « • 

• 

(bp * * 


Foods 

parts per 
million 

• « a a 

Oat milling fractions..... 

• • a • 

• 

1.0 

• 


PART 186—(AMENDED) 

3. In part 186: 

a. The authority citation for part 186 
continues to read as follows: 

Authority: 21 U.S.C. 348. 

b. Section 186.4000(b) is amended in 
the table therein by adding and 
alphabetically inserting the feed 
commodity, to read as follows: 

§186.4000 Metaiaxyl. 

• • • • * 

(b) * * ‘ 


Oat milting fractions..... 1.0 

• • • • • 


(FR Doc. 91-29764 Filed 12-12-91; 8:45 am| 
BILLING CODE 85SC-&0-F 


40 CFR Parts 180 and 186 

|PP 1E3943 and FAP 1H5605/R1135; FRL- 
3949-4] 

RIN 2070-AB78 

Pesticide Tolerances for Avermectin 
Bi and its Deita-8,9-lsomer 

AGENCY: Environmental Protection 
Agency (EPA). 
action: Final rule. 

summary: This document establishes 
tolerances for residues of the insecticide 
avermectin Bi and its delta-8,9-isomcr in 
or on the raw agricultural commodity 
fresh tomatoes and the feed commodity 
tomato pomace. The regulations to 
establish maximum permissible levels 
for residues of the insecticide were 
requested pursuant to petitions 
submitted by Merck & Co., Inc., Merck 
Sharp & Dohme Research Laboratories. 
EFFECTIVE DATE: This regulation 
becomes effective December 13,1991. 
ADDRESSES: Written objections, 
identified by the document control 
number, [PP 1E3948 and FAP 1H5605/ 
R1135), may be submitted to: Hearing 
Clerk (A-110). Environmental Protection 
Agency, rm. M3708, 401 M St.. SW., 
Washington, DC 20460. 

FOR FURTHER INFORMATION CONTACT: By 
mail: George T. LaRocca, Product 
Manager (PM) 15, (H7505C). Registration 
Division, Environmental Protection 
Agency, 401 M St, SW., Washington. DC 
20460. Office location and telephone 
number, rm. 204, CM #2, 1921 Jefferson 
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Davis Highway, Arlington. VA 22202, 
(703)-557-2400. 

SUPPLEMENTARY INFORMATION: In the 

Federal Register of September 11,1991 
(56 FR 46257), EPA issued a proposed 
rule that gave notice that the Merck 
Sharp & Dohme Research laboratories, 
Division of Merck & Co.. Inc., Three 
Bridges. New Jersey 08887. had 
submitted pesticide petition (PP) 1E3943 
proposing to establish a tolerance under 
section 408(e) of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 346a(e)) for 
the insecticide avermectin Bi and its 
delta-8,9-isomer [a mixture of 
avermectins containing > 80 percent 
avermectin Bi a (5-0-demethyl-25-de(l- 
methylpropyl)-25-(l-methylethyl) 
avermectin A u ) in or on the raw 
agricultural comodity tomatoes imported 
from Mexico at 0.01 part per million 
(ppm) and feed additive petition (FAP) 
1H5605 proposing to amend 40 CFR 
186.300 by establishing a feed additive 
regulation under section 409 of the 
Federal Food, Drug, and Cosmetic Act 
(21 U.S.C. 348) for avermectin Bi and its 
della-8.9-isomer in or on tomato pomace 
at 0.07 ppm. 

There were no comments or requests 
for referral to an advisory committee 
received in response to the proposed 
rule. 

The data submitted in the petitions 
and other relevant material have been 
evaluated and discussed in the proposed 
rule. Based on the data and information 
considered, the Agency concludes that 
the tolerances will protect the public 
health. Therefore, the tolerances are 
established as set forth below. 

Any person adversely affected by this 
regulation may, within 30 days after 
publication of this document in the 
Federal Register, file written objections 
with the Hearing Clerk, at the address 
given above. The objections submitted 
must specify the provisions of the 
regulation deemed objectionable and the 
grounds for the objections. If a hearing 
is requested, the objections must include 
a statement of the factual issue(s) on 
which a hearing is requested and the 
requestor’s contentions on each such 
issue. A request for a hearing will be 
granted if the Administrator determines 
that the material submitted shows the 
following: There is a genuine and 
substantial issue of fact: there is a 
reasonable possibility that available 
evidence identified by the requestor 
would, if established, resolve one or 
more of such issues in favor of the 
requestor, taking into account 
uncontested claims or facts to the 
contrary; and resolution of the factual 
issue(s) in the manner sought by the 


requestor would be adequate to justify 
the action requested. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L 96- 
354, 94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4.1981 (46 
FR 24950). 

List of Subjects in 40 CFR Parts 180 and 
186 

Administrative practice and 
procedure. Agricultural commodities, 
Feed additives, Pesticides and pests, 
Reporting and recordkeeping 
requirements. 

Dated: October 28,1991. 

Susan H. Wayland, 

Acting Director, Office of Pesticide Programs. 

Therefore, chapter I of title 40 of the 
Code of Federal Regulations is amended 
as follows: 

PART 180—[AMENDED] 

1. In part 180: 

a. The authority citation for part 180 
continues to read as follows: 

Authority: 21 U.S.C. 346a and 371. 

b. By revising § 180.449 to read as 
follows: 

§ 180.449 Avermectin B ; and Its delta 8,9- 
isomer; tolerances for residues. 

(a) Tolerances, to expire March 31, 
1993. are established for the combined 
residues of the insecticide avermectin Bi 
and its delta-8,9-isomer [a mixture of 
avermectins containing > 60 percent 
avermectin Bi, (5-O-demethyl 
avermectin Ai J and < 20 percent 
avermectin Bi b (5-0-demethyl-25-di(l- 
methylpropyl)-25-l(l-methylethyl) 
avermectin Ai.) in or on the following 
commodities: 


Commodity 

Parts per 
million 

Expiration 

date 

Citrus, whole fruit..... 

0.02 

Mar. 31, 



1993 

Cattle, meat... 

0.02 

Do. 

Cattle, mbyp..... 

0.02 

Do 

Cottonseed ..__ 

0005 

Do 

Milk_ 

0005 

Do. 


(b) A tolerance is established for the 
combined residues of the insecticide 
avermectin Bi and its delta-8,9-isomer (a 
mixture of avermectin containing > 80 
percent avermectin B u (5-O-demcthyl 
avermectin A u ) and < 20 percent 
avermectin B lb (5-0-demethyl-25-di(l- 
methylpropyl)-25-(l-methylethyl) 
avermectin Ai.| in or on the following 
commodity: 


Commodity 


Parts per 
million 


Tomatoes, fresh... 0 01 


PART 186—1 AMENDED] 

2. In part 186: 

a. The authority citation for part 186 
continues to read as follows: 

Authority: 21 U.S.C. 348. 

b. By revising $ 186.300, to read as 
follows: 

§ 186.300 Avermectin Bj and its delta-8,9- 
isomer, tolerances for residues. 

(a) Tolerances, to expire March 31. 
1993, are established for the combined 
residues of the insecticide avermectin Bi 
and its delta-8,9-isomer [a mixture of 
avermectins containing > 80 percent 
avermectin Bi. (5-O-demethyl 
avermectin Ai a ) and < 20 percent 
avermectin Bi b (5-0-demethyl-25-di(l- 
methylpropyl)-25-(l-methylethyl) 
avermectin Ai JJ in or on the following 
commodity: 


Commodity 

Parts per 
million 

Expiration 

date 

Dried citrus pulp-... 

0.10 

Mar. 31, 



1993. 


(b) A tolerance is established for the 
combined residues of the insecticide 
avermectin Bi and its delta-8,9-isomer [a 
mixture of avermectins containing > 80 
percent avermectin Bi. (5-O-demethyl 
avermectin A Ib ) and < 20 percent 
avermectin B Jb (5-0-demethyl-25-di(l- 
methylpropyl)-25-(l- 
methylethyljavermectin Ai.)] in or on 
the following commodity: 


Commodity 

Parts per 
million 

Tomato pomace- 

_ 0.07 


[FR Doc. 91-29763 Filed 12-12-91; 8:45 am] 
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FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

44 CFR Part 64 

(Docket No. FEMA-7529) 

Suspension of Community Eligibility 

agency: Federal Emergency 
Management Agency (FEMA). 
action: Final rule. 

summary: This rule identifies 
communities where the sale of flood 
insurance ha9 been authorized under the 
National Flood Insurance Program 
(NFIP). but will be suspended on the 
effective date shown in this rule because 
of noncompliance with the revised 
floodplain management criteria of the 
NFIP. If FEMA receives documentation 
that the community has adopted the 
required revisions prior to the effective 
suspension date given in Lhis rule, then 
the community will not be suspended 
and the suspension will be withdrawn 
by publication in the Federal Register. 
EFFECTIVE date: As shown in the fifth 
column. 

FOR FURTHER INFORMATION CONTACT: 

Frank H. Thomas, Assistant 
Administrator, Office of Loss Reduction, 
Federal Insurance Administration, 
Federal Center Plaza, 500 C Street SW., 
room 416, Washington, DC 20472, (202) 
646-2717. 

SUPPLEMENTARY INFORMATION: The 

NFIP enables property owners to 
purchase flood insurance which is 
generally not otherwise available. In 
return, communities agree to adopt and 
administer local floodplain management 
measures aimed at saving lives and 
protecting new construction from future 
flooding. Section 1315 of the National 
Flood Insurance Act of 1968. as 
amended (42 U.S.C. 4022), prohibits 


flood insurance coverage as authorized 
under the NFIP (42 U.S.C. 4001-4128) 
unless an appropriate public body 
adopts adequate floodplain management 
measures with effective enforcement 
measures. 

On August 25,1988. FEMA published 
a final rule in the Federal Register that 
revised the NFIP floodplain management 
criteria. The rule became effective on 
October 1,1088. As a condition for 
continued eligibility in the NFIP. the 
NFIP criteria at 44 CFR 60.7 require 
communities to revise their floodplain 
management regulations to make them 
consistent with any revised NFIP 
regulation within 0 months of the 
effective date of that revision or be 
subject to suspension from participation 
in the NFIP. 

The communities listed in this notice 
have not amended or adopted floodplain 
management regulations that 
incorporate the rule revision. 
Accordingly, the communities are not 
compliant with NFIP criteria and will be 
suspended on the effective date shown 
in this final rule. However, some of 
these communities may adopt, and 
submit the required documentation of, 
legally enforceable revised floodplain 
management regulations after this rule is 
published but prior to the actual 
suspension date. These communities 
will not be suspended and will continue 
their eligibility for the sale of insurance. 
A notice withdrawing the suspension of 
the communities will be published in the 
Federal Register. In the interim, if you 
wish to determine whether or not a 
particular community was suspended on 
the suspension date, contact the 
appropriate FEMA Regional Office or 
the NFIP servicing contractor. 

The Administrator, Federal Insurance 
Administration, FEMA, Finds that notice 
and public comment under 5 U.S.C. 

553(b) are impracticable and 


unnecessary because communities listed 
in this final rule have been adequately 
notified. Each community receives a 90- 
and 30-day notification addressed to the 
Chief Executive Officer that the 
community will be suspended unless the 
required floodplain management 
measures are met prior to the effective 
suspension date. Since these 
notifications have been made, this final 
rule may take effect within less than 30 
days. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Administrator, Federal 
Insurance Administration. FEMA, 
hereby certifies that this rule, if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities. As stated in 
section 2 of the Flood Disaster 
Protection Act of 1973, the establishment 
of local floodplain management together 
with the availability of flood insurance 
decreases the economic impact of future 
flood losses on both the particular 
community and the nation as a whole. 
This rule in and of itself does not have a 
significant economic impact. Any 
economic impact results from the 
community’s decision not to adopt 
adequate floodplain management 
measures, thus placing itself in 
noncompliance with the Federal 
standards required for community 
participation. 

List of Subjects in 44 CFR Part 64 

Flood insurance and floodplains. 

1. The authority citation for part 64 
continues to read as follows: 

Authority: 42 U.S.C. 4001 et aeq.. 
Reorganization Plan No. 3 of 1978, E.0.12127 

2. Section 64.6 is amended by adding 
in alphabetical sequence new entries to 
the table. 

§ 64.6 Ust of eligible communities. 


State 

Community name 

County 

Community No. 

Elective date 

Regular program communiftes- 
West Virginia..... 

Oftfevalit Tnwn of . 

Mercer 

540127 

540186 

December 17. 1991 

Da 

Do.. 

Unincorporated areas__ 

Summers.. 


Issued: December 8,1991. 

C.M. “Bud" Schauerte, 

Administrator, Federal Insurance 
A dministration. 

|FR Doc. 91-29838 Filed 12-12-91; 8:45 ami 
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DEPARTMENT OF TRANSPORTATION 
Coast Guard 

46 CFR Parts 30,151,153, and 197 
ICGD 88-0401 
RIN 2115-AD08 
Benzene; Correction 
AGENCY: Coast Guard. DOT. 


action: Final rule; correction. 


summary: On October 17.1991, the 
Coast Guard published a final rule in the 
Federal Register (56 FR 52122) revising 
the special carriage requirements for 
benzene and benzene mixtures and 
adding new regulations limiting 
occupational exposure to benzene on 
Coast Guard inspected vessels, l his 
document corrects the Final rule, which 
will be effective fanuary 15.1992, by 
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clarifying: (1) That the new rules do not 
require all U.S. flag vessels carrying 
liquid mixtures containing 0.5% to 10% 
benzene to comply with the 
requirements of 46 CFR 151 and 153; and 
(2) that the new rules do not apply to 
foreign flag vessels. This correction 
document also changes the effective 
dates for some of the monitoring and 
medical surveillance requirements. 
EFFECTIVE date: This document is 
effective January 15,1992. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Alan L. Schneider, Hazardous 
Materials Branch, Office of Marine 
Safety. Security and Environmental 
Protection, (202) 267-1217. 
SUPPLEMENTARY INFORMATION: The 
overriding motivation for the final rule is 
to protect marine workers from the 
health risks of benzene exposure. The 
final rule unintentionally imposed vessel 
design, documentation, and operational 
requirements to many liquid mixtures 
containing benzene where the intent 
was only to add health requirements. 
Also, the final rule did not explicitly 
state that these new regulations apply 
only to U.S. flag vessels. 

The final rule requires all barges and 
ships carrying liquid benzene or liquid 
mixtures containing 0.5% benzene or 
more by volume to comply with the 
vessel requirements of 46 CFR parts 151 
and 153, respectively, along with the 
health requirements of 46 CFR part 197, 
subpart C. The intent was to continue to 
require all barges and ships carrying 
benzene or certain liquid mixtures 
containing 10% benzene or more by 
volume to comply with the requirements 
of 46 CFR parts 151 and 153. The intent 
was also to require barges and ships 
carrying liquid benzene or any liquid 
mixture containing 0.5% benzene or 
more by volume to comply with the 
requirements of 46 CFR part 197, subpart 
C. However, there was no intent to 
require all barges and ships carrying 
liquid mixtures containing 0.5% to 10% 
benzene by volume to comply with the 
requirements of 46 CFR parts 151 and 
153. 

Table 151.05 and table 1 of part 153 
establish which chemicals and 
chemicals mixtures are subject to parts 
151 and 153, respectively. This document 
amends table 151.05 and table 1 of part 
153 to remove the inclusion of mixtures 
containing 0.5% to 10% benzene. This 
document also adds paragraphs to part 
30.151, and 153, to apply the 
requirements of part 197, subpart C to 
all vessels carrying liquid cargo 
mixtures containing from 0.5% to 10% 
benzene. 

Unrelated to the above issue, part 197, 
subpari C was not intended to apply to 


foreign flag vessels. Unilaterally 
imposing requirements on foreign 
vessels is in violation of the spirit of 
international treaties, conventions, and 
agreements developed through the 
International Maritime Organization, 
and must be avoided. Furthermore, the 
Coast Guard determined that it is 
impractical to unilaterally require health 
and safety protection for marine 
personnel on foreign flag ships. This 
issue was discussed in the preamble to 
the Final rule, but not explicitly 
incorporated in the regulations. This 
document revises part 197, subpart C to 
clarify that the new rules apply only to 
U.S. flag vessels. 

This document changes the dates 
specified in § § 197.540(b), 197.560(b)(1), 
and 197.560(b)(2)(i) to provide sufficient 
time to the marine industry to implement 
the requirements of part 197, subpart C. 

All other provisions of the final rule 
remain unchanged. 

Corrections: 

1. On page 52134, 3rd column, add 
new amendatory instruction 2a to read 
as follows: 2a. A new § 30.25-3 is added 
to subpart 30.25 to read as follows; 

§ 30.25-3 Benzene. 

The provisions contained in 46 CFR 
part 197, subpart C, apply to liquid 
cargoes containing 0.5% or more 
benzene by volume. 

§151.05 lCorrected) 

2. On page 52135,1st column, 
amendatory instruction 4 is corrected to 
read: 

4. In §151.05-1. table 151.05 is 
amended by removing the word “Open" 
in the “Gauging device" column for 
“Benzene" and adding, in its place, the 
word “Restr."; by adding “151.50-60" in 
the "Special requirements (Section)" 
column for "Benzene-hydrocarbon 
mixtures (containing acetylenes) (having 
10% benzene or more)"; by removing the 
word “No" from the "Special 
requirements (Section)" column for 
“Benzene hydrocarbon mixtures (having 
10% benzene or more)", and "Benzene, 
toluene, xylene mixtures (having 10% 
benzene or more)", and adding, in its 
place, “151.50-60"; by adding a footnote 
“1“ to the heading "Cargo 
Identification”; and by adding a footnote 
at the bottom of the table to read “1. The 
provisions contained in 46 CFR part 197, 
subpart C, apply to liquid cargoes 
containing 0.5% or more benzene by 
volume.". 

3. On page 52135,1st column. 

§ 151.50-60 i9 correctly revised to read: 

§ 151.50-60 Benzene. 

The person in charge of a Coast Guard 
inspected barge must ensure that the 


provisions of part 197, subpart C. of this 
chapter are applied. 

4. On page 52135,1st column, 

§ 153.1060 is correctly revised to read: 

§ 153.1060 Benzene. 

The person in charge of a Coast Guard 
inspected vessel must ensure that the 
provisions of part 197, subpart C. of this 
chapter are applied. 

PART 153—[Corrected! 

5. On page 52135,1st column, 
amendatory instruction 8 is corrected to 
read: 

8. Table 1 to part 153 is amended by 
adding in the “Special requirements" 
column for “Benzene hydrocarbon 
mixtures (having 10% Benzene or more)" 
the number ".933" in numerical order; by 
adding in the “Special requirements" 
column for "Coal tar", "Coal tar naphtha 
solvent", and “Coal tar pitch (molten)" 
the numbers “.933" and “.1060" in 
numerical order; by adding a footnote 
“,20" to the cargo name column; and by 
adding a footnote to the bottom of the 
table to read “20. The provisions 
contained in 46 CFR part 197, Subpart C, 
apply to liquid cargoes containing 0.5% 
or more benzene by volume." 

6. On page 52135, 2nd column, 

§ 197.501, is corrected to add a new 
paragraph (c) to read as follows: 

§ 197.501 Applicability. 

• • * * « 

(c) This subpart does not apply to 
vessels of foreign registry. 

§ 197.540(b) (Corrected) 

7. On page 52137,1st column. 

§ 197.540(b), line 2. correct the date 
“January 15,1992" to "April 15.1992". 

§ 197.560(b)( 1) l Corrected 1 

8. On page 52138, 3rd column. 

§ 197.560(b)(1), line 2. correct the date 
“December 16,1991" to "March 14, 

1992". 

§ 197.560(b)(2)(i) (Corrected) 

9. On page 52139,1st column. 

§ 197.560(b)(2)(i), line 4. correct the date 
“October 17,1991" to "January 15.1992". 

Dated: December 5.1991. 

A.E. Henn, 

Rear Admiral, U.S. Coast Guard. Chief, Office 
of Marine Safety. Security and Environmental 
Protection. 

|FR Doc. 91-29725 Filed 12-12-91: 8:45 am) 
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DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Parts 204 and 630 

[Docket No. 910640-1302] 

RIN 0648-AE37 

Atlantic Swordfish Fishery 

agency: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
action: Final rule. 

summary: The Secretary of Commerce 
(Secretary) issues this final rule 
governing the Atlantic swordfish fishery 
to (1) redefine the swordfish 
management unit to include the entire 
North Atlantic Ocean north of 5° N. 
latitude; (2) establish a minimum size 
limit for swordfish of 31 inches (78.7 
cm), carcass length, or 41 pounds (18.6 
kilograms), dressed weight, with a 15 
percent allowance for undersized 
swordfish based on the number of 
swordfish landed per trip; (3) establish 
an annual total allowable catch of 6.9 
million pounds (3.13 million kgs) 
composed of an annual directed-fishery 
quota of 6.0 million pounds (2.72 million 
kgs) and an annual bycatch quota of 0.9 
million pounds (0.41 million kgs); (4) 
divide the annual directed-fishery quota 
of 6.0 million pounds into equal semi¬ 
annual quotas of 3.0 million pounds (1.36 
million kgs) for each of two semi-annual 
periods. January 1 through June 30 and 
July 1 through December 31; (5) 
subdivide each semi-annual quota into 
separate gear quotas for longline and 
harpoon gear of 2.959,215 pounds 
(1.342,276 kgs) and for drift gillnets of 
40,785 pounds (18,500 kgs); (6) establish 
a procedure to adjust annual, semi¬ 
annual. and gear quotas; (7) specify 
bycatch limits that apply after a gear 
closure or to gear other than harpoon, 
longline, or gillnet; (8) require vessel 
operators to carry NMFS-approved 
observers on permitted vessels upon the 
request of NMFS; (9) prohibit the sale of 
swordfish caught in the recreational 
fishery and restrict gear in the 
recreational fishery to rod and reel; (10) 
require that dealers obtain a permit 
before purchasing or receiving swordfish 
and comply with specific reporting 
requirements; (11) establish a fee for the 
issuance of vessel and dealer permits; 
and (12) make other changes to facilitate 
the management of the Atlantic 
swordfish fishery. This action is 
necessary to respond to the serious 
condition of the swordfish resource by 
reducing fishing mortality on the stock 
to levels that will increase the 


probability of rebuilding the spawning 
stock biomass to a level that reduces the 
likelihood of recruitment failure. This 
action ensures that the United States 
fulfills its international obligations as a 
member of the International 
Commission for the Conservation of 
Atlantic Tunas (ICCAT). Thi9 final rule 
also adds to 50 CFR part 204 the Office 
of Management and Budget (OMB) 
control numbers assigned to the 
reporting and recordkeeping 
requirements of this rule. 

EFFECTIVE dates: December 10,1991, 
except for §§ 630.4(a)(2), 630.7 (c) and 
(d), and 630.21(c), which are effective 
February 1 , 1992. 
addresses: Copies of documents 
supporting this action may be obtained 
from: Richard H. Schaefer. Director, 
Office of Fisheries Conservation and 
Management, NMFS, 1335 East-West 
Highway, Silver Spring, MD 20910. 

FOR FURTHER INFORMATION CONTACT: 
Richard B. Stone, 301-427-2347. 
SUPPLEMENTARY INFORMATION: 

Background 

The Atlantic swordfish fishery is 
managed under the Fishery Management 
Plan for Atlantic Swordfish (FMP) and 
its implementing regulations at 50 CFR 
part 630 under the authority of the 
Magnuson Fishery Conservation and 
Management Act (Magnuson Act). The 
FMP was prepared by the five fishery 
management councils with jurisdiction 
over the waters off the east coast of the 
Atlantic, the Gulf of Mexico, and the 
Caribbean Sea. 

The Fishery Conservation 
Amendments of 1990 (FCA), Public Law 
101-627, transferred management 
authority over the Atlantic swordfish 
fishery to the Secretary. The Secretary 
issued emergency regulations under the 
authority of the Magnuson Act on June 

12.1991 (56 FR 26934). corrected on June 

20.1991 (56 FR 28349) and on July 1.1991 
(56 FR 29905), that are consistent with 
the November 1990 recommendations of 
ICCAT and that are designed to reduce 
fishing mortality immediately on the 
swordfish stock and to initiate 
rebuilding of the stock. The emergency 
regulations are effective through 
December 9,1991. 

Regulations to govern the Atlantic 
swordfish fishery also are required 
under the Atlantic Tunas Convention 
Act (ATCA), 16 U.S.C. 971 et seq.. as 
may be necessary to carry out the 
recommendations of ICCAT. 
Accordingly, such regulations were 
published as a proposed rule on October 

23.1991 (56 FR 54819). The ICCAT 
recommendations, status of the North 
Atlantic swordfish stock, and the 


proposed management measures were 
discussed in the proposed rule and are 
not repeated here. 

Discussion of Public Comments 

Nine public hearings were held on the 
proposed rule, and written comments 
were accepted during a 45-day public 
comment period ending December 2, 
1991. In addition to comments received 
at the public hearings, written comments 
were received from 32 entities. 
Comments and responses, grouped by 
subject area, arc summarized as follows. 

Restrictions on Issuance of Permits 

Comment: Many commenters 
suggested restricting issuance of permits 
to new entrants to the fishery, at least 
on a temporary basis. Various scenarios 
for restricting permits were 
recommended including: (1) Restricting 
additional permits until current permit 
holders were able to fish without 
restrictive quotas; (2) restricting permits 
to those vessel owner/operators who 
had submitted a certain number of 
positive logbook records or trip sheets 
during 1990 and 1991; (3) basing permit 
eligibility on participation in the fishery 
prior to the established control date of 
August 30,1991; and (4) not issuing any 
new permits until the total allowable 
catch was underharvested by 10 percent 
for 2 consecutive years or a comparable 
biological trigger was reached. 

Response: NMFS believes that the 
concept of a temporary moratorium on 
issuance of permits has merit, 
particularly if it is coupled with 
development of a more comprehensive 
limited entry program; however, it 
would not be appropriate to incorporate 
such measures in this rulemaking. A 
restriction on issuance of permits was 
not included as an option in the 
proposed rulemaking; therefore, persons 
potentially affected have not been 
afforded a reasonable opportunity to 
provide comments. Limiting access to a 
fishery involves many complex 
considerations and decisions. NMFS 
believes that this issue should be 
addressed in the near future in an 
amendment process that ensures 
maximum opportunity for consultation 
and public comment. 

Comment: A fishery management 
council suggested that the harpoon fleet 
should be exempt from any moratorium 
on permit issuance, because the harpoon 
fishery is traditional, size selective, and 
was largely forced out of the fishery due 
to impacts of longlining. 

Comment: Several commenters 
recommended that vessels that had left 
the Atlantic fishery to fish in the Pacific 
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not be allowed to obtain an Atlantic 
swordfish permit. 

Comment: Two fishermen who had 
participated historically in the fishery, 
recently sold their boats, and invested in 
new boats, expressed concern that they 
might be excluded from obtaining a 
permit due to the control date. 

Response: These comments are 
beyond the scope of this rule. 
Consideration of eligibility for access to 
the fishery must be deferred until formal 
discussions of access limitation are 
initiated. 

Vessel Permits 

Comment: One fisherman suggested 
there should not be a fee required for a 
vessel permit. 

Response: The proposed fee is 
designed to recover the administrative 
cost involved in permit issuance from 
persons desiring to benefit from harvest 
of a publicly-owned resource. 

Comment: One fisherman questioned 
the basis for the permit fee. 

Response: The permit fee represents 
the administrative cost of permit 
issuance as determined in accordance 
with the NOAA Finance Handbook. 

Comment: Several commenters stated 
that vessel permits should be 
transferable. 

Response: Non-transferability is 
considered necessary to ensure that 
current, correct information regarding 
vessel ownership is maintained. 
Currently, non-transferability should not 
be a concern, because there are no 
constraints on obtaining a vessel permit. 
If some form of limited access (e.g., 
moratorium on new permits) is 
considered in the future, transferability 
would be an essential factor to 
reconsider. 

Comment: One fisherman 
recommended that issuance of permits 
should be conditioned upon compliance 
with reporting requirements. 

Response: NMFS prepared a final rule, 
published in the Federal Register on 
November 25,1991, 56 FR 59220, that 
conditions renewal of permits on 
submission of fishing vessel reports. 

Comment: Several commenters 
suggested that a separate, incidental 
permit should be issued to vessels that 
have only a bycatch of swordfish. The 
principal concern seemed to be that 
bycatch vessels, unless designated by 
special permit, might automatically gain 
eligibility status in the fishery if some 
form of limited entry is adopted in the 
future. 

Response: NMFS does not agree. The 
issue of vessel eligibility cannot be 
addressed definitively until the 
provisions and criteria of any proposed 
limited entry program are determined. 


However, if a threshold level of 
swordfish landings were to be used as 
an eligibility criterion, the required 
vessel and dealer reports (that include 
vessel documentation numbers) would 
provide a verifiable basis for 
determining eligibility. NMFS believes 
that issuance of separate, incidental 
vessel permits would complicate and 
burden the permitting process and 
would not result in any significant 
benefit at this time. 

Comment: One fisherman suggested 
that permit fees should be used to fund 
additional tagging, sea sampling, and 
other management-related needs. 

Response: There is no authority in the 
existing legislation to allow permit fees 
to be recouped by the agency. All fees 
collected accrue to the U.S. Treasury. 

Vessel Reporting 

Comment: Many commenters stated 
that the requirement to submit vessel 
logbook data and tally sheets within 3 
days after sale of the swordfish was too 
stringent. Some indicated that tally 
sheets might not even be available 
within 3 days. Recommendations for a 
more reasonable time period ranged 
from 5 to 14 days, with most preferring 
"working days." 

Response: Logbook data are supposed 
to be maintained on a daily basi9, and. 
in most cases, tally sheets should be 
available on or near the date of sale. 
However, recognizing that extenuating 
circumstances may occur and that a 
slight extension of the time period 
would not impair data management, 
NMFS will revise the requirement to 
read. "Such forms must be submitted to 
the Science and Research Director 
postmarked not later than the 5th day 
after off-loading swordfish from a trip." 
The term "working days" was not 
adopted because 5 days i9 considered 
adequate time and the term might be 
confusing in an industry that routinely 
works on weekends and some holidays. 

Comment' One commenter suggested 
that a vessel owner/operator should be 
allowed 30 days to submit packout 
(tally) sheets with economic data. 

Response: There is no requirement 
that economic data be included on the 
tally sheet submitted by a vessel owner/ 
operator, however, that information 
would be appreciated if it is available 
for submission. Dealer reports must 
include economic data to the extent that 
such price information is known at the 
time of reporting, i.e., there is flexibility 
even for the dealer requirement. 

Comment: One commenter stated the 
vessel reporting duplicates dealer 
reporting and that it would be less 
burdensome to rely on dealer reporting. 


Response: Vessel reporting provides 
information on catches (in numbers of 
fish) and detailed effort data; dealer 
reporting provides essential information 
on individual carcass weights of fish 
and price data. To this extent, the two 
reports provide unique types of 
information that are essential for stock 
assessment and management. The new 
requirement for vessel reports to be 
accompanied by tally sheets is 
duplicative but is considered necessary, 
at least initially, to provide a means of 
cross-checking and correlating vessel 
and dealer reports. Should this degree of 
duplication prove unnecessary in the 
future, it will be eliminated. 

Dealer Reporting 

Comment Two commenters requested 
clarification regarding which "dealers" 
are required to submit reports. In some 
cases, one dealer may receive (but not 
purchase) swordfish from a vessel for 
subsequent sale to one or more other 
dealers. 

Response: The key to understanding 
the dealer reporting requirement is the 
definition of "dealer" contained in the 
existing regulations (50 CFR 630.2). 
Dealer means the person in the United 
States who first receives, by way of 
purchase, barter, or trade, swordfish 
harvested from the Atlantic Ocean. 
Accordingly, in the example cited 
above, the dealer who received the 
swordfish from the vessel, but not by 
way of purchase, barter, or trade, is not 
technically a dealer and is not required 
to report. Any dealer who subsequently 
received (and first purchased) the 
swordfish is a "dealer" and is required 
to report. 

Comment: Several dealers indicated 
that it may not be possible to submit 
price information twice a month. One 
dealer suggested that at least 30 days 
should be allowed for submission of 
weigh-outs because of the problem with 
obtaining timely price information. 

Response: The regulations provide 
flexibility regarding submission of price 
data. Price per pound or total value paid 
by market category is only required "to 
the extent that such price information is 
known at the time of reporting." Given 
this flexibility and because weigh-outs 
contain other landing data needed on a 
timely basis for monitoring quotas, 
NMFS believes that it would be 
inappropriate to extend the deadline for 
submission of dealer reports. 

Comment: Several commenters stated 
that dealer reports should not have to be 
duplicated for the states. One 
commenter suggested that a single form 
should be developed for U9e by the 
Federal and 9tate governments. Another 
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commenter recommended that the states 
obtain the information from NMFS. 

Response: Management of the 
swordfish fishery, which ranges 
throughout the Atlantic, Gulf of Mexico, 
and Caribbean, requires a 
comprehensive, centralized data 
collection and management system. 
Clearly, addressing reporting 
requirements of the various states is 
beyond the scope of this rule. However, 
NMFS recognizes that duplicative 
reporting should be eliminated to the 
extent possible and will pursue this 
issue with the appropriate states. 

Comment: One commenter suggested 
that dealers should transmit summary 
reports (including number of fish by 
category and total weight) by facsimile 
to a single NMFS Science Center within 
48 hours of unloading the fish. 

Response : NMFS believes that this 
timely approach to reporting summary 
information may have merit. NMFS 
would like to pursue this concept in the 
near future, perhaps through a small 
pilot program during which the 
mandatory reporting requirements 
would remain in effect. 

Comment: One fisherman indicated 
that he sold swordfish from his vessel 
directly to consumers. He asked for 
clarification regarding his responsibility 
to report as a dealer. 

Response: According to the definition 
of “dealer**, this fisherman would not be 
a dealer because he did not receive 
swordfish by way of purchase, barter, or 
trade. However, the consumer, as the 
first purchaser of the swordfish, would 
be considered a dealer and would have 
to have a dealer permit and comply with 
dealer reporting requirements. In this 
instance, sale to the consumer would be 
illegal unless the consumer had a dealer 
permit. If fish did not go through dealers, 
there could be a loss of economic data 
on the fishery. Also, dealer reports are 
used, along with vessel reports, to 
monitor total landings. 

Quotas 

Comment: Many commenters objected 
to the continued reference to a total 
allowable catch (TAC) of 6.9 million 
pounds. They suggested that the TAC be 
reevaluated based on the best scientific 
information available. Some suggested, 
based on independent scientific 
evaluation, that the TAC should be 
between 0.5 and 1.0 million pounds 
higher. A sportfishing organization 
recommended that the TAC be reduced 
to 1.85 million pounds. 

Response: The regulations provide for 
an annual reevaluation of the TAC 
based on the best available scientific 
information. NMFS will reevaluate the 
TAC for the 1992 fishing year as soon as 


possible and will implement changes as 
appropriate in accordance with 
procedures established in the 
regulations. 

Comment: Several commenters 
stressed the need to be advised of 
changes in the TAC as soon as possible 
to facilitate business decisions. 

Response: NMFS will make a special 
effort to inform all constituents of any 
revision to the TAC as soon as it is 
determined. 

Comment: Several commenters 
recommended that determinations of 
quotas (TAC) allow for outside scientific 
review and more public input. One 
commenter suggested that TAC 
determinations be made through the 
highly migratory species procedure that 
NMFS is developing. 

Response: The quota adjustment 
procedure in the regulations provides for 
a panel of swordfish stock assessment 
scientists to be convened to make 
recommendations on quota adjustments. 
NMFS intends to include agency and 
outside scientists on the review panel. 
The adjustment procedure includes 
preparation of a report regarding the 
TAC evaluations as well as a regulatory 
impact review and environmental 
assessment as appropriate. All of this 
information will be available to the 
public. Proposed changes will be 
published in the Federal Register, and a 
45-day public comment period will be 
provided. The desire for further public 
input must be balanced against the need 
for timely implementation. Normally, 
stock assessment (e.g.. Standing 
Committee on Research and Statistics of 
ICCAT) and scientific review panel 
meetings will occur in the late fall 
(November-December), and the revised 
TAC will be implemented as soon as 
possible after that. The highly migratory 
species procedure includes scoping 
meetings, numerous consultations, and 
public hearings in addition to formal 
comment periods. It would not be 
possible to implement year-end 
adjustments for the following fishing 
year using that procedure. 

Comment: A fishery management 
council recommended that shortfalls in 
the quota should be carried over into the 
next semi-annual period. A sportfishing 
organization and a conservation 
organization proposed that if any gear 
quota is exceeded in a given year, that 
quota should be reduced a 
corresponding amount in the following 
season. 

Response: The semi-annual 
adjustment procedure allows for 
adjusting the July-December quota to 
account for actual catches (shortfalls or 
overages) during the January-June 
period. NMFS prefers inseason 


adjustments to ensure that adjustments 
are consistent with the current stock 
assessment information and 
management advice. 

Comment: One commenter questioned 
the need for semi-annual adjustments 
and stated that mid-year changes are 
unfair to vessels that have planned 
operations based on the announced 
quotas. 

Response: Semi-annual adjustments 
are intended to ensure that the 
announced annual quota will be 
available for harvest but not exceeded. 
NMFS believes that this benefit will 
offset most disruptions of vessel 
operations that might occur as a result 
of adjustments to the July-December 
quotas. 

Comment: A sportfishing organization 
recommended that all fishing mortality 
count toward a total maximum quota 
and that when quotas are met, all 
fisheries with a directed catch or 
by catch of swordfish should be shut 
down. 

Response: The current structure 
provides an overall TAC against which 
all landings (directed or bycatch) are 
counted. The TAC is divided into a 
directed fishery quota and a bycatch 
quota. When directed fisheries meet 
their quotas, those fisheries are 
restricted to bycatch limits. When the 
bycatch quota is reached, no further 
retention of swordfish is allowed. 
Although some bycatch mortality could 
continue after retention is prohibited, 
the additional mortality would be 
minimal if the estimated bycatch quota 
closely approximates actual bycatch 
levels. 

Comment: NMFS received conflicting 
comments on establishing an annual 
quota for the drift gillnet fishery versus 
continuing the present semi-annual 
quotas. 

Response: At this time, NMFS does 
not have enough information on 
capabilities and desires of fishermen to 
fish in different geographical areas by 
season to evaluate this issue 
adequately. NMFS will not change the 
existing semi-annual quotas in this rule 
but will gather information on the 
impact of such a change and consider 
this in a future rulemaking. 

Comment: Several commenters were 
concerned with the wording in the quota 
adjustment procedure that indicated the 
Assistant Administrator for Fisheries 
would initiate various actions. 

Response: The wording was intended 
to convey the Assistant Administrator’s 
authority for approval of such actions. 
Assessments, convening of scientific 
panels, and preparation of reports are 
activities obviously conducted by staff. 
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However, to avoid misinterpretation of 
the intent, the wording in the adjustment 
procedure has been reworded for clarity. 

Comment : Several comm enters 
suggested that NMFS set up a facsimile 
machine with a dedicated telephone line 
to receive summary landings 
information and a 24-hour answering 
machine with landings information 
accessible at the callers expense. 

Response: NMFS believes that this 
suggestion has merit, particularly when 
landings are closely approaching quotas. 
NMFS will begin evaluating resources 
needed to implement such a system. 

Closures 

Comment: Numerous commenters 
stated that a 5-day notice of closure is 
insufficient particularly for vessels 
fishing distant waters, and that 7-15 
days notice should be provided. 

Response: NMFS recognizes that 5- 
day notice could be problematic for 
some vessels involved in distant-water 
trips. However, longer advance notice 
requires longer projections [and more 
uncertainty] regarding closure dates and 
also potential risk that vessels in some 
areas might take advantage of the longer 
notice to make additional short trips 
that could not be accurately accounted 
for in a projection. Balancing 
consideration of these factors. NMFS 
will revise the regulations to provide at 
least 8 days advance notice of closures. 

Comment' Several commenters 
suggested that the deadline related to 
closures should apply only to landing in 
port and that subsequent offloading and 
marketing of fish should be at the vessel 
operator’s discretion. 

Response : NMFS believes that the 
closure language, as written, is 
necessary for proper enforcement: 
therefore, no change has been made. 
Occasionally, extenuating 
circumstances will occur and will be 
considered; however, NMFS believes 
such consideration must remain within 
the purview of the enforcement and 
adjudication officials. 

Comment: Several commenters stated 
that NMFS must use broadcasts over 
single sideband and VHF radio as well 
as weather facsimile technology to 
advise vessels of closures. 

Response: NMFS has routinely used 
VHF radio (NOAA weather) and has 
agreed to use single sideband 
transmissions to the extent possible. 

The possibility of transmitting closure 
notices via facsimile will also be 
investigated and employed if practical. 

Comment: A fishery management 
council suggested that the harpoon 
sector be exempt from closures because 
the gear is size selective and “inherently 
conservationa!." They also stated that 


the harpoon sector does not begin 
fishing until late spring and could be 
unfairly closed out of the January-June 
fishery by the longline sector. 

Response: Although use of harpoon 
gear can be size selective, NMFS 
believes that any potential for exceeding 
specified quotas must be avoided and. 
therefore, exemption of harpoon gear 
from closures would be inappropriate. 

To address the potential closure of the 
harpoon fishery before the harpoon 
season begins, a special quota set-aside 
provision has been established for the 
harpoon sector. If NMFS determines that 
the harpoon and longline quota in the 
January-June period would be taken 
before the harpoon sector has had an 
opportunity to harvest the 21,500 
pounds, dressed weight set-aside (9,766 
kilograms, dressed weight), the longline 
sector will be closed early enough to 
ensure the harpoon sector a reasonable 
opportunity to harvest the set-aside. 

This amount was determined by 
reducing the 1988 harpoon landings 
(50.429 pounds or 22,905.6 kilograms) by 
15 percent, dividing by 2. and rounding 
slightly. 

Gear Allocations 

Comment: Several commenters 
objected to the use of 1988 landings as 
the basis for determining gear 
allocations and suggested a longer time 
period should be used. Two commenters 
recommended the basis for gear 
allocations should remain at 15 percent 
less than 1988 landings. Another 
commenter suggested retaining the 
current 1988 basis until TAC is 
underharvested for 2 consecutive years 
or until a similar biological trigger is 
reached. A fishery management council, 
an Executive Director of a fisheries 
association, and a drift gillnet fisherman 
stated that 1CCAT did not specify that 
allocations among users should be 
based on 1988. only fishing mortality 
rates. 

Response: It is true that the 1990 
1CCAT recommendations specified a 15 
percent reduction in fishing mortality 
from the 1988 level but did not address a 
basis for allocations. The ATCA 
requires that the Secretary implement 
regulations that are necessary and 
appropriate to make the ICCAT 
recommendations effective. NMFS 
believes that allocation measures are 
necessary for practical implementation 
of the ICCAT recommendation and that 
use of 1988 landings minus 15 percent as 
a basis for allocation is reasonable in 
terms of allocating between gear with a 
long history of use in the fishery and 
relatively new gear. As conditions in the 
fishery change and the stock recovers, 
reevaluation of the allocation scheme 


through plan amendment may be 
necessary and desirable. The concept of 
a specific triggering mechanism to 
initiate reconsideration of allocations 
will be carefully considered in the 
interim. 

Comment: A number of commenters 
stated that gear allocation decisions 
should be developed through a public 
review process. 

Response: The proposed allocations 
were subject to public hearings and a 
45-day public comment period. 

Comment: A sportfishing organization 
and a conservation organization 
recommended that drift gillnets be 
prohibited. 

Response: This rule restricts the 
harvest of swordfish by drift gillnet 
vessels to two semi-annual quotas of 
40,785 pounds each. These quotas will 
constrain substantially any potential 
adverse impacts associated with this 
gear. Observer coverage will be 
continued in the 1992 fishing year to 
help evaluate further the effects of this 
gear. 

Comment: A representative of an 
association of swordfish net fishermen 
and several other commenters objected 
to the suballocation established for the 
net sector of the fishery. 

Response: NMFS believes the 
suballocation is necessary for the 
rational implementation of the ICCAT 
recommendations, i.e., allocation among 
users, and that it is justified and 
consistent with the national standards. 

A detailed explanation of the derivation 
of and rationale for the suballocation 
was provided in the proposed rule. 

Comment- One net fisherman objected 
that the rule did not specifically provide 
for “historic net fishermen” who had the 
longest history of participation in that 
sector of the fishery. 

Response: The rule addresses gear 
allocation versus allocation to 
individual participants. The concept of 
individual allocations was not contained 
in the proposed rule or presented at 
public hearings and, therefore, could not 
be incorporated in this rule. Individual 
allocations, e.g., individual transferable 
quotas, may be considered in future 
amendments. 

Import Restrictions 

Comment: Several fishermen and one 
dealer suggested that imports of 
swordfish from non-ICCAT member 
countries should be restricted or at least 
restriction should be considered. One 
dealer opposed restricting such imports 
and stated that imports sometimes 
benefit the U.S. market. 

Response: This rule incorporates by 
reference the procedures at 50 CFR 285 
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subpart D for imposing import 
restrictions on Atlantic swordfish at 
such time as appropriate findings are 
made that swordfish are being taken in 
a manner that would tend to diminish 
the effectiveness of ICCAT 
recommendations. At this time no 
findings have been made and thus no 
restrictions are being imposed. NMFS 
will pursue collection of information to 
evaluate the necessity of imposing 
restrictions. 

Comment: Two commenters stated 
that non-ICCAT member countries 
unencumbered by regulations are having 
a significant impact on the swordfish 
fishery. They supported a requirement 
for labeling swordfish with the country 
of origin throughout the chain of 
commerce. One commenter suggested 
that some non-member countries are 
circumventing the ICCAT 
recommendations by selling legal-sized 
swordfish to the U.S. market and 
undersized swordfish to other markets. 

Response: The procedures, 
incorporated in this rule, for imposing 
import restrictions provide the 
opportunity for any person to submit 
detailed information to NMFS regarding 
specific acts or events that document 
fishing by a country in a manner that 
would diminish the effectiveness of the 
ICCAT recommendations. Such 
information may be used as the basis for 
further investigation. If investigations 
conclude with the appropriate finding, 
import restrictions can be imposed. Only 
those swordfish from an offending 
country that are accompanied by a 
certificate of eligibility, signed by an 
authorized officer of that country, could 
enter the United States. Note, however, 
that given the 15 percent allowance for 
undersized fish, determinations of 
noncompliance may be difficult. 

Comment: A fishery management 
council recommended that swordfish 
imports should be banned after U.S. 
quotas are reached, in order to prevent 
putting the U.S. fishing industry at an 
economic disadvantage. 

Response: Conservation measures 
that would have the effect of protecting 
the competitive advantage of the U.S. 
industry would likely be challenged as 
inconsistent with the General 
Agreement on Tariffs and Trade. 

Minimum Size 

Comment: Numerous commenters 
opposed the minimum size limit because 
of substantial waste associated with 
discards of dead fish. Most who 
objected recommended a smaller 
minimum size, between 25 and 30 
pounds dressed weight, and some also 
suggested that the 15 percent tolerance 
be eliminated. A sportfishing 


organization, a conservation 
organization, and another commenter 
recommended elimination of the 
minimum size limit. Several commenters 
supported the minimum size as a 
substantive first step toward reducing 
mortality on small swordfish. 

Response: The minimum size limit is a 
direct result of an ICCAT 
recommendation and cannot be changed 
except through ICCAT. 
Recommendations for changing the 
minimum size (and any supporting 
documentation) should be forwarded to 
the U.S. ICCAT Commissioners and 
ICCAT Advisory Committee for 
consideration. 

Comment: A sportfishing club 
recommended that recreational 
fishermen be exempted from the 
minimum size and added that 
recreational fishermen were not familiar 
with the commercial terminology used to 
describe the size limit. 

Response: An exemption from the size 
limit for any sector of the fishery would 
violate the 1990 ICCAT recommendation 
to prohibit the landing and taking of 
swordfish less than 25 kilograms live 
weight (41 pounds dressed weight), 
except for the 15 percent tolerance. The 
method for measuring the minimum size 
is described in detail in the regulations, 
and a figure depicting the proper 
measurement of both whole fish and a 
dressed carcass is provided in the 
regulations. 

Comment Several commenters stated 
that the minimum size needs to be 
monitored and evaluated. 

Response: NMFS agrees. A limited 
observer program will be initiated in 
1992 in part to evaluate the effectiveness 
of the minimum size limit. 

Comment: A number of commenters 
suggested that time/area closures 
should be adopted as an alternative or 
complement to the minimum size. Some 
commenters recommended additional 
public discussion of time/area closures. 

Response: Time/area closures were 
included in the 1990 ICCAT 
recommendations as a discretionary 
supplementary measure to reduce small 
fish mortality. However, NMFS agrees 
that additional evaluation and public 
discussion of potential closures and the 
associated impacts on swordfish and 
other fisheries is necessary before such 
measures could be implemented. 

Donation of Dead Undersized Fish to 
Charity 

Comment: A number of commenters 
suggested allowing dead undersized 
swordfish to be landed for donation to 
charitable organizations such as Second 
Harvest to avoid waste of a valuable 
resource. 


Response: To the extent that mortality 
of small swordfish cannot be avoided. 
NMFS agrees in principle with’the 
concept of charitable donation in lieu of 
wasting a valuable resource. NMFS is 
willing to pursue this concept with 
industry members to explore the 
necessary logistics including 
enforcement considerations. 

Bycatch 

Comment: Many commenters objected 
to the 900.000 pound bycatch estimate 
and stated it was based on outdated 
assumptions. Most who objected to the 
estimate suggested that the unused 
amount should be released to the 
directed fishery. 

Response: NMFS agrees that 
information submitted during the 
comment period indicates that the 
900.000 pound bycatch estimate may not 
be consistent with current 
circumstances in the fishery. The 
bycatch estimate will be reevaluated as 
part of the TAC-setting procedure for 
the 1992 fishing year that was 
referenced above. NMFS also agrees 
that the unused portion of the bycatch 
estimate should be made available to 
the directed fishery. This can be done 
through the procedures implemented by 
the rule at § 630.24. 

Comment Several commenters 
suggested that a contingency allocation 
may be necessary to account for 
bycatch in the squid, mackerel, and 
other fisheries. 

Response: NMFS agrees that better 
estimates of bycatch in these fisheries 
are needed and that such bycatch must 
be accommodated in the bycatch 
estimate. This issue will be reevaluated 
for 1992 after the TAC is determined and 
additional analyses of the bycatch data 
are completed. 

Comment A law firm representing a 
domestic processor of squid, mackerel, 
and butterfish provided summary data 
for one vessel during one season 
showing that the swordfish bycatch, at 
certain times, substantially exceeded 
the proposed bycatch limit of two 
swordfish per trip. It was noted that the 
bycatch is unavoidable and that 
survival rates for discarded swordfish 
would be poor. The firm estimated total 
swordfish bycatch for the projected fleet 
size in 1992 to be approximately 
120,000-200.000 pounds. It was 
recommended that vessels regulated by 
the fishery management plan for squid, 
mackerel, and butterfish be allocated 
200,000 pounds of the swordfish bycatch 
quota and that retention of swordfish by 
these vessels be limited to ten percent of 
the target species of squid retained per 
trip. 
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Response: NMFS will reevaluate the 
bycatch allowance for squid trawl 
vessels using the best available 
scientific information as soon as 
possible. Any changes warranted, based 
upon that evaluation, will be addressed 
through the adjustment procedures 
which have been revised in the final rule 
to allow timely adjustments to bycatch 
limits. It is anticipated that necessary 
changes could be incorporated prior to 
the beginning of the 1992 squid trawl 
season in June. 

Comment: Several commenters 
suggested that the regulations should 
provide for automatic reallocation of the 
bycatch allocation when more than 85 
percent of the TAC is taken by October 
15. 

Response: NMFS believes the 
inseason adjustment procedure in this 
rule is preferable. The procedure is more 
flexible and provides for public 
comment to the extent possible. 

Comment: One commenter proposed 
that the entire TAC should be available 
to the directed fishery, and the fishery 
should be closed when the TAC is taken 
rather than providing for bycatch 
fisheries with inevitable discard 
mortality. 

Response: Bycatch in other fisheries is 
unavoidable and should be accounted 
ton otherwise. TAC would be exceeded 
to the extent that bycatch mortality 
occurred. 

Comment: Two commenters argued 
that the 2-fish bycatch limit for longline 
vessels would not be effective in 
reducing swordfish mortality because 
fishing mortality would remain constant, 
swordfish would be culled and ail but 
two discarded, or fish would be passed 
to another vessel. It was suggested that 
no bycatch be allowed and the fishery 
be closed when the quota was reached. 
One commenter also stated that the 
bycatch measures do not address 
bycatch mortality if the bycatch quota is 
taken prior to the end of the fishing 
season. 

Response: The 2-fish bycatch limit 
was based on an estimate of actual, 
average swordfish bycatch in the tuna 
longline fishery (i.e., the principal 
pelagic longline fishery that would be in 
operation after closure of the directed 
swordfish fishery). To the extent the 
estimate is accurate, culling and 
discarding should be minimal. Transfer 
of swordfish among vessels is 
prohibited. Based on available 
information, NMFS believes that limiting 
bycatch to estimated actual levels and 
accounting for that mortality via the 
bycatch quota is preferable to closing a 
directed fishery for other species based 
on a relatively small swordfish bycatch. 
However, by catch, discarding, and 


survival rates of discarded fish are 
factors that will be evaluated by the 
observer program, and changes will be 
incorporated if warranted. The bycatch 
quota is estimated to account for all 
known swordfish by catch during the 
year. NMFS will monitor the 
effectiveness of the bycatch quota; if 
overages occur, adjustments to the 
bycatch quota and other measures to 
minimize mortality, e.g. p.ohibition on 
use of light sticks, would be considered. 

Observers 

Comment: Many commenters objected 
to nearly every aspect of the mandatory 
observer requirements including: (1) 10- 
day advance notification; (2) providing 
food and accommodations at no cost to 
the Government; (3) insurance liability 
issues; and (4) observer’s use of 
communication equipment. A 
representative of a conservation 
organization supported the observer 
program. 

Response: Unless alternative 
arrangements with a vessel are agreed 
upon, NMFS will reduce the advance 
notification requirement to 5 days and 
provide a reasonable reimbursement for 
food costs. The risks invc’ved in the safe 
carriage of any observer, however, rests 
with the vessel owner and/or operator 
under existing law. Use of the 
communication equipment by observers 
will remain the same as in the proposed 
rule since this is consistent with other 
U.S. domestic and foreign observer 
rules. 

Comment: One commenter 
recommended that an observer’s access 
to vessel records should be limited to 
that specific trip and that the captain 
should be able to copy the observer’s 
records. 

Response: NMFS agrees. 

Comment: Two commenters suggested 
that observer coverage be extended to 
all trips targeting swordfish as primary 
or secondary species, including trips 
outside the FEZ. Several commenters 
suggested that 20 percent observer 
coverage might not be sufficient to 
provide valid scientific information 
applicable to the entire fishery. 

Response: Within the constraints of 
limited funding, NMFS will strive for an 
observer program that provides data 
representative of the entire directed 
fishery as a first priority and, to the 
extent possible, will obtain additional 
information regarding bycatch fisheries. 

Comment: A sportfishing organization 
recommended increasing observer 
coverage to 50 percent for the next 2 
years. It was further suggested that 
those people benefitting from the fishery 
should pay the cost of observers. 


Response: Although additional 
observer coverage would be desirable, 
NMFS is limited by available funding. 

As currently structured, the costs 
associated with observer coverage 
would be shared by NMFS and vessel 
owner/operators. 

Comment: Several commenters noted 
that some vessels lack the extra space 
needed to accommodate an observer. 

Response: NMFS acknowledges this 
and believes that an observer program 
representative of the fishery can be 
conducted without placing observers 
aboard vessels where vessel safety or 
routine operations would be 
compromised due to space limitations. 

Introduction of Pair Trawls/New Gear 

Comment: The majority of 
commenters objected to introduction of 
pair trawls or other gear new to this 
fishery as long as the fishery is 
overcapitalized and participation of 
traditional fishermen is being 
substantially restricted. One dealer 
suggested the pair trawl fishery should 
be limited to 6-15 pairs and monitored 
rather than being shut down. A fishery 
management council recommended a 3- 
year experimental fishery to examine 
the impact of alternative gear, including 
drift gillnets and pair trawls. A 
representative of a commercial 
swordfish association supported an 
experimental fishery for the net fishery. 
Another commenter referenced the 
Fishery Conservation Amendments of 
1990. and the associated strategic 
research plan to address conservation 
engineering, as supporting the need for 
experimental fisheries. A representative 
of a conservation organization 
supported experimental fisheries for 
alternative gear if participation and 
landings were strictly limited and 
observers were required. One 
commenter objected to any 
consideration of an experimental fishery 
for pair trawls and suggested that NMFS 
use ATCA authority to prohibit use of 
pair trawls in all highly migratory 
fisheries in the western Atlantic. Several 
pair trawl fishermen and a 
representative of the pair trawl owners 
commented in favor of allowing this 
gear in the directed fishery. 

Response: This rule prohibits vessels 
(except recreational vessels) using or 
possessing gear other than drift gillnet, 
harpoon, or longline from fishing for 
swordfish or possessing more than two 
swordfish per trip. NMFS is considering 
a request from a representative of the 
pair trawl owners for an experimental 
fishery. Prohibiting pair trawls in all 
highly migratory fisheries is beyond the 
scope of this rule. 
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Experimental Fisheries 

Comment’ NMFS received several 
requests for experimental fisheries. 

Response: NMFS has this authority 
under § 630.26 of the final rule and will 
consider these requests on a case-by- 
case basis as soon as this rule is in 
place. 

Recreational Restrictions 

Comment: Several commenlers 
suggested that recreational fishermen 
should not be allowed to sell their catch. 
Further, if rod-and-reel fishermen want 
to sell their catch, they should be 
defined as commercial and comply with 
applicable restrictions. 

Response: This rule defines 
recreational fishery as harvest of 
swordfish from a vessel with only rod 
and reel gear aboard. Sale of 
recreationally harvested swordfish is 
prohibited. 

Comment: A fishery management 
council stated that use of harpoon and 
other hand-held gear for recreational 
fishing is a traditional practice in New 
England and should not be excluded 
from the recreational category. Further, 
they recommended that anglers should 
be allowed to sell their catch as long as 
the commercial quota was open and that 
recreational vessels be limited to one 
fish per boat regardless of the gear used. 

Response: At this point, NMFS prefers 
to maintain the distinction between 
recreational fishermen who are not 
allowed to sell their catch and 
commercial fishermen. A “recreational” 
fisherman who wants to use harpoon or 
other hand-held gear for swordfish and 
sell his catch may do so after obtaining 
a permit. Options for redefining the 
recreational fishery may be addressed 
in a future amendment where broader 
public input could be afforded. 

Implications of the Fishery Conservation 
Amendments of 1990 

Comment: Several commenters stated 
that the Fishery Conservation 
Amendments of 1990 could constrain 
NMFS ability to effectively manage 
Atlantic swordfish but urged NMFS to 
exercise its fullest authority to rebuild 
the swordfish resource. 

Response: NMFS will implement 
measures necessary to conserve 
Atlantic swordfish consistent with 
existing legislation. 

Comment: One commenter suggested 
that the procedure for adjusting quotas 
is meaningless because NMFS is 
constrained by the Fishery Conservation 
Amendments of 1991. 

Response : This proposed rule is 
issued under authority of the ATCA and 
provides the mechanism for 


implementing ICC AT recommendations 
as required by the ATCA. The procedure 
is consistent with U.S. obligations under 
ATCA. While all measures are based on 
ICCAT recommendations, certain 
measures involve NMFS decisions as to 
what is necessary for proper domestic 
implementation of the ICCAT 
recommendations, e.g., bycatch quotas 
and limits, gear quotas, and inseason 
adjustments. 

Comment: A number of comments 
referenced more stringent conservation 
requirements contained in the 
Magnuson Act versus ATCA, and some 
suggested various actions NMFS should 
pursue under subsequent Magnuson Act 
amendments for Atlantic swordfish. 

Response: Such comments are not 
directed at provisions of this rule and. 
therefore, will not be addressed here. 

Timing of Hearings/Procedure 

Comment: Numerous commenters 
objected to hearings held on the full 
moon when most fishermen were at sea. 
Many commenters were also critical of 
the short time available to review the 
proposed rule prior to hearings. 

Response: Although these are not 
comments on the rule itself. NMFS 
acknowledges the concerns expressed 
and will make every effort to avoid 
these situations in the future. NMFS 
believes that everyone had a reasonable 
opportunity to comment on the proposed 
rule because of the 45 day comment 
period. 

Economic Impacts 

Comment: Three commenters stated 
that NMFS has underestimated the 
potential revenue losses associated with 
the proposed rule and has ignored 
multiplier effects. 

Comment : Several commenters 
suggested that language in the 
classification section stating no effect on 
U.S. competition with foreign entities is 
erroneous. 

Response: The model used in the 
analysis is designed to assess potential 
net gains (or losses) to society as a 
result of the proposed regulations. The 
analysis thus measures primary, direct 
effects. Multiplier, or secondary impacts, 
are estimated from the application of 
input-output, or interindustry models. 
The Regulatory Impact Review (RIR) in 
the Council proposal did include the 
results of a multiplier analysis based on 
existing regional multiplier models, and 
these results were noted in the write-up 
of the current RIR (pp. 11 and 12). So. in 
fact, multiplier impacts were referenced 
in the analysis, based on the earlier 
Council work. With respect to the issue 
of foreign competition, on page 5 of the 
RIR (Analysis of Alternatives) it is noted 


that declines in U.S. output likely will be 
compensated for by increased imports 
from foreign suppliers but the price 
structure should stay the same. 

At-Sea Transfer 

Comment: A fishery management 
council stated that prohibition of 
transfers is unenforceable and could 
result in waste if emergency situations 
require transfer. They recommended 
allowing emergency transfers and 
requiring the vessel to notify the Coast 
Guard. 

Response: At-sea enforcement would 
be necessary to enforce the prohibition 
on transfers. NMFS agrees that certain 
emergency situations may warrant a 
waiver of the “no transfer'* provision; 
however, such incidents are best 
addressed on a case-by-case basis 
versus codifying exceptions in the rule. 

Fishing Mortality Rate 

Comment: Two commenters objected 
to the reference to F 0 .i as a target fishing 
mortality rate. They stated that 
international management is based on 
maximum sustainable yield. 

Response : Fo.i is considered to be a 
risk averse proxy for F mw . and therefore, 
its implementation is considered to be 
an appropriate harvesting strategy, 
given the ICCAT goal of MSY. 

Management Unit 

Comment: One commenter noted the 
increasing catches of swordfish south of 
5 degrees north latitude, and suggested 
that the management unit should include 
the south Atlantic until stock structure is 
resolved. 

Response: Stock assessment scientists 
have expressed concern about the 
increasing catches just south of the 5 
degree north latitude boundary and 
recently stressed the need for more 
complete fishery statistics from that 
area to evaluate potential impacts. 
However, at this time, there is 
insufficient information for ICCAT to 
adopt a single management unit for the 
entire Atlantic. 

Comment: A sportfishing organization 
disagreed with defining the management 
unit to include the entire North Atlantic 
and suggested that tag return data and 
some scientific opinion supports 
separate eastern and western Atlantic 
stocks. 

Response: There are conflicting data 
regarding swordfish stock structure, and 
there is no definitive answer. However, 
the consensus of stock assessment 
scientists involved in the ICCAT 
Swordfish Working Group is that a 
single north Atlantic stock hypothesis is 
the most appropriate. Recent stock 
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assessments were conducted using 
various stock hypotheses including 
separate eastern and western Atlantic 
stocks; major conclusions were 
consistent for all stock hypotheses. 

Special Management Zone 

Comment: A sportfishing organization 
recommended establishment of a special 
management zone in which longlining 
would be prohibited. 

Response: This recommendation is 
beyond the scope of the proposed rule, 
but could be considered in a future plan 
amendment. 

Miscellaneous Comments 

Comment: One commenter suggested 
NMFS used ATCA authority rather than 
Magnuson Act authority to implement 
this rule to avoid the more stringent 
conservation requirements of the 
Magnuson Act. 

Response: The ATCA provides the 
authority to implement ail 1CCAT 
recommendations. The Magnuson Act 
provides broader authority and also 
requires that any final management 
measures be incorporated in FMPs 
before they can be implemented. Timely 
implementation of the 1990 1CCAT 
recommendations was essential to avoid 
a regulatory lapse when the emergency 
regulations terminated on December 9, 
1991. Rules can be implemented quicker 
under ATCA procedures than under 
normal Magnuson Act procedures. As 
stated previously, NMFS intends to 
incorporate, as soon as possible, the 
ICCAT recommendations in a 
comprehensive amendment to the 
Magnuson Act FMP, which will be 
consistent with both statutes. 

Comment: One commenter took 
exception to the statement in the 
proposed rule that, “Reducing the giilnet 
fishery’s effort from recent levels should 
reduce considerably marine mammal 
mortality.” 

Response: NMFS believes that 
reducing the allowable swordfish catch 
for drift giilnet vessels from an 
unregulated amount, which in 1989 
exceeded 860,000 pounds, to a total of 
less than 82,000 pounds per year will 
unquestionably reduce the marine 
mammal bycatch mortality associated 
with that sector of the fishery. 

Comment: A fisherman questioned 
NMFS’ 1988 estimate of harvest by drift 
giilnet vessels. 

Response: NMFS used the information 
available on harvest that was reported 
to the agency, if fishermen or dealers 
did not report landings, NMFS could not 
use these in its estimate. If a mistake 
was made in assigning harvest to a 
particular gear type and this can be 


documented, NMFS will reconsider its 
estimate. 

Comment: A sportfishing organization 
suggested that enforcement be stepped 
up to prevent sale of swordfish to 
nonpermitted sources, particularly 
illegal sales of undersized fi9h. 

Response: Although enforcement 
resources are limited, the new 
requirement for dealer permits and 
prohibitions against buying from non¬ 
permitted sources or selling to non¬ 
permitted sources should enhance 
enforceability. 

Comment: A sportfishing organization 
recommended setting a goal to rebuild 
the swordfish stock as quickly as 
possible for the benefit of all users. 

Response: The substantial reduction 
in allowable harvest and minimum size 
restriction represent a meaningful first 
step in the rebuilding process. A 
definition of overfishing and rebuilding 
program will be addressed in the 
upcoming Magnuson Act amendment to 
the Atlantic Swordfish FMP. 

Comment: The definition of “land or 
landed” sounds more like it should be 
the definition of “dock or docked.” 

Response: NMFS does not agree. 
“Land” and “landed” are the terms used 
in the regulations and their use is 
consistent with the definition. 

Comment: The definition of “trip” 
should be modified to specify that a trip 
is terminated when the catch is off¬ 
loaded, because sometimes a vessel 
returns to port due to an emergency 
without off-loading any fish and goes 
back out to complete the trip. 

Response: NMFS does not agree. The 
commenter has failed to appreciate the 
use of the term “trip” in the regulations. 
Where used, the term has the defined 
meaning. “Off-loading” is specifically 
used when applicable. 

Comment: Two categories of permits 
should be issued—one for the directed 
swordfish fishery and one for incidental 
catch. The commenter noted that 
requiring all vessels that interact with 
swordfish to get annual vessel permits 
would increase the number of 
unspecified swordfish permits, increase 
administrative costs, and create 
confusion. 

Response: The current swordfish 
regulations require annual vessel 
permits for all vessels that interact with 
swordfish, with exceptions for the 
recreational fishery and the handline 
fishery around Puerto Rico and the U.S. 
Virgin Islands. This final rule continues 
that requirement and exceptions. 
Accordingly, this final rule is not 
expected to increase the number of 
permits issued or the administrative 
costs of the permitting process. 
Changing to two categories of permits 


would require reissuance of permits 
whenever a vessel owner decided to 
change his category and, thus, would 
Increase the administrative costs of the 
permitting process and create confusion. 

Comment: In the case of an 
incomplete vessel permit application, to 
avoid the application being considered 
abandoned, either the applicant should 
contact the office of the Regional 
Director about the deficiency within 60 
days of notification of the deficient 
application or the time frame for 
correction of the deficiency should be 
lengthened to 90 day9. The commenter 
noted that the lengthy duration of some 
swordfish trips might preclude 
correction of a deficiency in the 
prescribed 60-day time period. 

Response: NMFS believes that 
contacting the office of the Regional 
Director would not serve a useful 
purpose. However, the period for 
correcting a deficiency before an 
application is considered abandoned is 
increased in this final rule to 90 days. It 
should be noted that the requirements 
for a complete application are well 
established, are not onerous, and are 
easily within the capability of an 
applicant. 

Comment: Requiring notification oi a 
change in application information within 
15 days is insufficient time in some 
cases. A longer time period is necessary, 
at least 60 days. 

Response: NMFS concurs in part. The 
time frame for notification to the 
Regional Director of a change in the 
information submitted on an application 
for a permit is changed in this final rule 
to 30 days. The basic information 
required to be submitted on an 
application, such as owner’s address, 
vessel characteristics, and gear used, 
should be readily available for 
notification of a change within 30 days. 

Comment: If it will be illegal to sell/ 
purchase swordfish without vessel and 
dealer permits. NMFS must provide a 
complete list of permitted vessels and 
dealers to all involved. 

Response: NMFS does not concur. A 
vessel permit must be carried on board 
the vessel and a dealer permit must be 
available on the dealer's premises. 
Vessel operators and dealers are 
expected to ascertain that appropriate 
permits have been issued to potential 
sellers/buyers of swordfish by sighting 
the permits. An operator or dealer in 
doubt may contact the office of the 
Regional Director to ascertain the 
current status of a permit. 

Comment: All new applicants for 
swordfish permits should be notified 
that there is a control date for entry into 
the Atlantic swordfish fishery. 
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Response: NMFS concurs. The notice 
of control date, and the current 
regulations for the swordfish fishery, 
will be included with each permit issued 
for 1992. 

Changes from the proposed rule 

In § 630.4, for clarity, reference to the 
“North Atlantic swordfish stock” is 
replaced with the geographical limits of 
that stock. In response to comments, 
discussed above, the period to correct 
an incomplete application for a permit is 
increased to 90 days, and the period for 
notification of a change in the 
information submitted on an application 
is increased to 30 days. The provisions 
for transfer of a dealer's permit are 
restated to remove duplicative language 
contained elsewhere in the section and 
to clearly state NMFS's need for timely 
information on a new owner of a 
permitted dealership. Other minor 
changes are made to § 630.4 for clarity 
and to conform to standard usage. 

In § 630.5, in response to comments, 
discussed above, a vessel’s daily 
logbook forms and tally sheets must be 
submitted with a postmark not later 
than the 5th day. vice 3rd day. after sale 
of the swordfish off-loaded from a trip. 
Other minor corrections and 
clarifications are made to § 630.5. 

In § 630.7, minor changes are made to 
correct references and for clarity. 

In § 630.10, in response to comments, 
discussed above, (1) an owner or 
operator of a vessel that has been 
selected to carry an NMFS-approved 
observer must provide information on 
the vessel’s trip not less than 5 days, 
vice 10 days, in advance of each trip; 
and (2) the provision that an owner or 
operator must provide accommodations 
and food for an observer “at no cost to 
the observer or the United States 
government” is removed. 

In § 630.22, the prohibition on use of a 
drift gillnet with a total length of 2.5 
kilometers or more is reworded to make 
it clear that the prohibition is without 
geographical limitations. 

In 8 630.24, paragraphs (b)(2) and (h) 
are reworded for clarity, to remove 
restatements of procedure that are 
covered in the Administrative Procedure 
Act, and to remove other redundancies. 
In paragraph (d). in response to 
comments, discussed above, the bycatch 
limit in the non-directed fishery and the 
harpoon gear set-aside are added to the 
measures that NMFS will re-evaluate 
annually. 

In 8 630.25, in response to comments, 
discussed above. (1) the effective date of 
a closure is at least 8 days, vice 5 days, 
after the date the notice of closure is 
filed with the Office of the Federal 
Register; and (2) provisions are added 


for a special harpoon gear set-aside 
during the January 1 through June 30 
semiannual period. Paragraph (b) of the 
proposed rule is redesignated as 
paragraph (c) and is rearranged for 
clarity. 

Effective Dates 

The Assistant Administrator for 
Fisheries, NOAA, under section 553(d) 
of the Administrative Procedure Act (5 
U.S.C. 553) finds for good cause, namely, 
to continue in effect management 
measures that are currently in effect by 
emergency rule, that it is not necessary 
to delay for 30 days the effective date of 
this final rule, except for those parts that 
require a dealer permit. Additionally, to 
ensure United States compliance with 
its treaty obligation and to avoid a lapse 
in domestic regulations, this final rule 
must take effect immediately. 
Accordingly, this rule is effective 
December 10,1991, except for 
85 630.4(a)(2), 630.7 (c) and (d), and 
630.21(c), which are effective February 1, 
1992. Delay in effectiveness of these 
paragraphs will provide time for dealers 
to apply for and for NMFS to issue 
permits. 

Classification 

This final rule is published under the 
authority of the ATCA, 16 U.S.C. 971 et 
seq. The Assistant Administrator for 
Fisheries, NOAA (Assistant 
Administrator), has determined that this 
final rule is necessary to implement the 
recommendations of ICCAT and is 
necessary for management of the 
Atlantic swordfish fishery. 

An environmental assessment (EA), 
prepared by the Assistant 
Administrator, concludes that there will 
be no significant impact on the human 
environment as a result of this action. 

The Assistant Administrator has 
determined, based on the Regulatory 
Impact Review/Regulatory Flexibility 
Analysis (RIR/RFA) prepared for this 
rule, that this is not a major rule 
requiring a regulatory impact analysis 
under Executive Order 12291. This 
action will not have a cumulative effect 
on the economy of $100 million or more, 
nor will it result in a major increase in 
costs to consumers, industries, 
government agencies, or geographical 
regions. No significant adverse effects 
on competition, employment, 
investment, productivity, innovation, or 
competitiveness of U.S.-based 
enterprises are anticipated. 

The RIR/RFA concludes that this final 
rule will have significant effects on 
small entities under the Regulatory 
Flexibility Act, 5 U.S.C. 601 et seq. A 
summary of those effects was included 


in the proposed rule and is not repeated 
here. 

The Assistant Administrator has 
determined that this final rule will be 
implemented in a manner that is 
consistent to the maximum extent 
practicable with the approved coastal 
zone management programs of the 
Atlantic, Gulf of Mexico, and Caribbean 
states that have approved coastal zone 
management programs. The 
determination was submitted for review 
by the responsible state agencies under 
section 307 of the Coastal Zone 
Management Act. Delaware, New 
Hampshire. South Carolina, and Virginia 
agreed with the determination. The 
other state agencies did not comment 
within the statutory time period; 
therefor, state agency agreement with 
the consistency determination is 
presumed. 

This rule involves four collection-of- 
information requirements subject to the 
Paperwork Reduction Act. These 
collection-of-information requirements 
have been approved by OMB. The first 
requires a dealer who receives Atlantic 
swordfish harvested or possessed by a 
vessel of the U.S. to have a dealer 
permit (OMB control number 0648-0205). 
The second revises the current 
requirement that dealers submit landing 
reports to NMFS by the 14th day of the 
month following landing to twice a 
month, on the 5th and 20th days of each 
month (OMB control number 0648-0013). 
The third revises current reporting 
requirements for fishing vessel owners 
and operators by requiring all owners 
and operators to obtain and maintain 
daily fishing logbooks, and return daily 
logbook records along with copies of the 
tally sheet with individual fish weights, 
postmarked not later than the 5th day 
after sale of the swordfish off-loaded 
from a trip (OMB control number 0648- 
0016). The fourth requires an owner or 
operator who has been notified in 
writing that his vessel has been selected 
by the Science and Research Director to 
carry an NMFS-approved observer to 
notify the Science and Research 
Director in writing not less than 5 days 
in advance of each fishing trip (OMB 
control number 0648-0016). The public 
reporting burdens for these collections 
of information are estimated to average 
5,17. 6. and 10 minutes, respectively, per 
response, including the time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the 
collections of information. Send 
comments regarding these burden 
estimates or any other aspect of this 
collection of information, including 
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suggestions for reducing the burdens, to 
the National Marine Fisheries Service, 
Office of Fisheries Conservation and 
Management, 1335 East-West Highway, 
Silver Spring, MD 20910 (ATTN: Richard 
B. Stone), and to the Office of 
Information and Regulatory Affairs, 
OMB. Washington. DC 20235 (ATTN: 
NOAA Desk Officer). 

NMFS conducted a consultation under 
section 7 of the Endangered Species Act 
(ESA) and prepared a biological opinion 
concerning this rule. As a result of the 
review of information available on the 
biology and ecology of the endangered 
and threatened species in the North 
Atlantic, NMFS determined that the 
management activities in the Atlantic 
Swordfish Fishery are not likely to 
jeopardize the continued existence of 
any listed species. Proposed 
management measures (including 
minimum size, quota, and observer 
requirements) may further reduce the 
likelihood of incidental catches in this 
fishery, and will improve our database 
of takes in this fishery. 

This rule does not contain policies 
with federalism implications sufficient 
to warrant preparation of a federalism 
assessment under Executive Order 
12012 . 

List of Subjects 

50 CFR Part 204 

Reporting and recordkeeping 
requirements. 

50 CFR Part 630 

Fisheries. Fishing. Reporting 8nd 
recordkeeping requirements, Treaties. 

Dated: December 9,1991. 

David S. Crestin, 

Acting Assistant Administrator for Fisheries, 
National Marine Fisheries Service. 

For the reasons set forth in the 
preamble, 50 CFR parts 204 and 630 are 
amended as follows: 

PART 204—OMB CONTROL NUMBERS 
FOR NOAA INFORMATION 
COLLECTION REQUIREMENTS 

1. The authority citation for part 204 
continues to read as follows: 

Authority: Paperwork Reduction Ad of 
1980. 44 U.S.C. 3501-3520 (1982). 

2. In § 204.1(b), the table is amended 
by revising the OMB control numbers 
for the entries “5 630.4" and "5 630.5(b)" 
to read "-0205" and "-O013". 
respectively, and by adding in the left 
hand column, in numerical order, 

"5 630.10(b)" and adding in the right 
hand column, in a corresponding 
position, "-0016". 


PART 630—ATLANTIC SWORDFISH 
FISHERY 

3. The authority citation for part 630 is 
revised to read as follows: 

Authority: 16 U.S.C. 1801 et seq. ar.d 16 
U.S.C. 971 et seq . 

4. Section 630.1 is revised to read as 
follows: 

5 630.1 Purpose and scope. 

(a) The purpose of thi9 part is to 
implement— 

(1) The Fishery Management Plan for 
the Atlantic Swordfish Fishery under the 
Magnuson Act; and 

(2) The recommendations of the 
International Commission for the 
Conservation of Atlantic Tunas, as they 
relate to conservation and management 
of swordfish, under the Atlantic Tunas 
Convention Act. 

(b) This part governs the conservation 
and management of the North Atlantic 
swordfish stock. 

(c) Regulations governing fishing by 
vessels other than vessels of the United 
States shoreward of the outer boundary 
of the EEZ are published at 50 CFR part 
611 subpart A, and §§ 611.60 and 611.61. 

5. In $ 630.2, the definitions for 
'Commercial fisherman", "Councils", 
"High flyer", and "Western North 
Atlantic swordfish stock" are removed; 
the definitions for "Carcass or dressed" 
and "Science and Research Director" 
are revised; and new definitions for 
"Drift gillnet", "Land or landed", "North 
Atlantic swordfish stock", "Recreational 
fishery", and ‘Trip" are added, in 
alphabetical order, to read as follows; 

$ 630.2 Definitions. 

* « • • • 

Carcass or dressed means a fish that 
has been gutted and the head and fins 
have been removed, but is otherwise in 
whole condition. 

• » « • • 

Drift gillnet, sometimes called a drift 
entanglement net or drift net. means a 
flat net, unattached to the ocean bottom, 
whether or not it is attached to a vessel, 
designed to be suspended vertically in 
the water to entangle the head or other 
body parts of fish that attempt to pass 
through the meshes. 

« • • # • 

Land or landed means to arrive in port 
or at a dock, bcTth. beach, seawall, or 
ramp. 

North Atlantic swordfish stock means 
those swordfish in the North Atlantic 
Ocean, including the Gulf of Mexico ar.d 
Caribbean Sea. north of 5° N. latitude. 
The North Atlantic swordfish slock is 


the management unit for these 
regulations. 

• • * • • 

Recreational fishery means the 
harvest of swordfish from a vessel with 
only rod and reel fishing gear aboard. 

• • • ♦ * 

Science and Research Director mean9 
the Science and Research Director, 
Southeast Fisheries Science Center, 
NMFS. 75 Virginia Beach Drive, Miami, 
FL 33149. telephone 305-361-5761. or a 
designee. 

• « • • • 

Trip means a fishing trip, regardless of 
number of days duration, that begins 
with departure from a port dock, berth, 
beach, seawall, or ramp and that 
terminates with return to a port, dock, 
berth, beach, seawall or ramp. 

« • * * • 

6. Sections 630.4 and 6305 are revised 
to read as follows: 

§ 630.4 Permits and fees. 

(a) Applicability —(1) Annual vessel 
permits, (i) Except as provided by 
paragraph (a)(l)(ii) of this section, the 
owner of a vessel of the United States— 

(A) That fishes for or possesses 
swordfish in or from the North Atlantic 
Ocean, including the Gulf of Mexico and 
Caribbean Sea, north of 5°N. latitude, or 

(B) That takes such swordfish as 
bycatch, whether or not retained— 
must have an annual vessel permit. 

(ii) The owner of a vessel that fishes 
for or possesses swordfish in or from the 
North Atlantic Ocean, including the Gulf 
of Mexico and Caribbean Sea. north of 
5°N. latitude— 

(A) In the recreational fishery, or 

(B) Shoreward of the outer boundary 
of the EEZ around Puerto Rico and the 
Virgin Islands with only handline gear 
aboard—is exempt from the requirement 
to have a permit. 

(2) Annual dealer permits. A dealer 
who receives swordfish harvested or 
possessed by a vessel of the United 
States must have an annual dealer 
permit. 

(b) Application for an annual vessel 
permit. (1) An application for an annual 
vessel permit under this section must be 
signed by the owner and submitted to 
the Regional Director. The application 
must be submitted at least 30 days prior 
to the date on which the applicant 
desires to have the permit made 
effective. An application form is 
available from the Regional Director and 
must contain the following information: 

(?) Vessel owner’s name, mailing 
address, and telephone number, 

(ii) If the vessel owner is a 
corporation or a partnership, the names, 
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addresses, and dates of birth of the two 
principal shareholders or partners; 

(iii) Vessel’s name, official number, 
home port, net tonnage, length, and type 
and amount of gear used; 

(iv) Any other information concerning 
vessel and gear characteristics 
requested by the Regional Director; and 

(v) Any other information requested 
by the Regional Director that may be 
necessary for the issuance or 
administration of the permit. 

(2) The application must be 
accompanied by a copy of the vessel's 
U.S. Coast Guard certificate of 
documentation or, if not documented, a 
copy of its state registration certificate. 

(c) Application for an annual dealer 
permit. (1) An application for a dealer 
permit must be submitted and signed by 
the dealer or an officer of a corporation 
acting as a dealer. The application must 
be submitted to the Regional Director at 
least 30 days prior to the date on which 
the applicant desires to have the permit 
made effective. 

(2) A permit applicant must provide 
the following information: 

(i) A copy of each state wholesaler’s 
license held by the dealer 

(ii) Business name, mailing address 
including zip code of the principal office 
of the business, and employer 
identification number, if one has been 
assigned by the Internal Revenue 
Service; 

(iii) The address of each physical 
facility at a fixed location where the 
business receives fish; 

(iv) Name, official capacity in the 
business, mailing address including zip 
code, telephone number, social security 
number, and date of birth of the 
applicant; and 

(v) If the applicant is a corporation or 
partnership, the names, addresses, and 
dates of birth of the two principal 
shareholders or partners. 

(d) Fees. A fee is charged for each 
annual vessel permit issued under 
paragraph (b) of this section and for 
each annual dealer permit issued under 
paragraph (c) of this section. The 
amount of the fees is calculated, at least 
annually, in accordance with the 
procedures of the NOAA Finance 
Handbook for determining the 
administrative costs of each special 
product or service, and may not exceed 
such costs. Applicable fees are specified 
with the application form and must be 
remitted with each application. 

(e) Issuance. (1) The Regional Director 
will issue a permit at any time to an 
applicant if the application is complete. 
An application is complete when all 
requested forms, information, and 
documentation have been received and 


the applicant has submitted all 
applicable reports specified at § 630.5. 

(2) Upon receipt of an incomplete 
application, the Regional Director will 
notify the applicant of the deficiency. If 
the applicant fails to correct the 
deficiency within 90 days of the date of 
the Regional Director’s letter of 
notification, the application will be 
considered abandoned. 

(f) Duration. A permit remains valid 
for the remainder of the period for which 
it is issued unless revoked, suspended, 
or modified pursuant to subpart D of 15 
CFR part 904. 

(g) Transfer. (1) A vessel permit 
issued under paragraph (b) of this 
section is not transferable or assignable. 
A person purchasing a permitted vessel 
who desires to conduct activities for 
which a permit is required must apply 
for a permit in accordance with the 
provisions of paragraph (b) of this 
section. The application must be 
accompanied by a copy of a signed bill 
of sale. 

(2) A dealer permit issued under 
paragraph (c) of this section may be 
transferred upon sale of the dealer’s 
business. However, such transferred 
permit remains valid for a period not 
exceeding 30 days after sale of the 
dealer’s business. A person purchasing a 
permitted dealership who desires to 
conduct activities for which a permit is 
required after that 30 day period must 
apply promptly for a permit in 
accordance with the provisions of 
paragraph (c) of this section. 

(h) Display. A vessel permit issued 
under paragraph (b) of this section must 
be carried on board the fishing vessel 
and such vessel must be identified as 
provided for in 5 630.6. A dealer permit 
issued under paragraph (c) of this 
section must be available on the dealer's 
premises. The operator of a fishing 
vessel or a dealer must present the 
permit for inspection upon request of an 
authorized officer. 

(i) Sanctions and denials. A permit 
issued pursuant to this section may be 
revoked, suspended, or modified, and a 
permit application may be denied, in 
accordance with the procedures 
governing enforcement-related permit 
sanctions and denials found at subpart 
D of 15 CFR part 904. 

(j) Alteration. A permit that is altered, 
erased, or mutilated is invalid. 

(k) Replacement. A replacement 
permit may be issued. An application for 
a replacement permit will not be 
considered a new application. A fee, the 
amount of which is stated with the 
application form, must accompany each 
request for a replacement permit. 

(l) Change in application information. 
The owner of a vessel with a permit or a 


dealer with a permit must notify the 
Regional Director within 30 days after 
any change in the application 
information required by paragraph (b) or 
(c) of this section. The permit is void if 
any change in the information is not 
reported within 30 days. 

§ 630.5 Recordkeeping and reporting. 

(a) Fishing vessel reports. (1) The 
owner and operator of a vessel for 
which a vessel permit has been issued 
under S 630.4 must ensure that a daily 
logbook form is maintained of the 
vessel’s swordfishing effort, catch, and 
disposition on forms available from the 
Science and Research Director. Such 
forms must be submitted to the Science 
and Research Director postmarked not 
later than the 5th day after sale of the 
swordfish off-loaded from a trip. If no 
fishing occurred during a month, a report 
so stating must be submitted in 
accordance with instructions provided 
with the forms. 

(2) The owner or operator of a vessel 
for which a vessel permit has been 
issued under § 630.4 must insure that 
copies of tally sheets are submitted for 
all swordfish off-loaded and for other 
species off-loaded with the swordfish, 
including, but not limited to, shark, 
yellowfin tuna, bigeye tuna, and 
albacore. Each tally sheet must show 
the dealer to whom swordfish and other 
species were transferred, the date 
transferred, and the carcass weight of 
each swordfish transferred and of each 
of the other species for which individual 
carcass weights are normally recorded, 
including, but not limited to, shark, 
yellowfin tuna, bigeye tuna, and 
albacore. For species not individually 
weighed, tally sheets must record total 
weights by market category. Copies of 
tally sheets must be submitted with the 
logbook forms required under paragraph 
(a)(1) of this section. 

(b) Dealer reports. (1) A dealer who 
has been issued a dealer permit under 
§ 630.4 must submit a report to the 
Science and Research Director twice 
each month. A report form is available 
from the Science and Research Director. 
The following information must be 
included in each report: 

(i) Name, address, and permit number 
of the dealer; 

(ii) Names and official numbers of 
fishing vessels from which swordfish 
were received; 

(iii) Dates of receipt of swordfish; and 

(iv) Listed by each port and county 
where swordfish were off-loaded from 
fishing vessels: 

(A) Total weight (pounds) by market 
category for swordfish, and for other 
species received with the swordfish. 
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including, but not limited to, shark, 
yellowfin tuna, bigeye tuna, and 
albacore; and 

(B) Price per pound or total value paid 
by market category for swordfish and 
other species, to the extent that such 
price information is known a! the time of 
reporting. 

(2) A report of swordfish and other 
applicable species received by a dealer 
on the 1st through the 15lh days of each 
month must be submitted to the Science 
and Research Director postmarked not 
later than the 20th day of that month. A 
report of swordfish received by a dealer 
on the 16th through the last day of each 
month must be submitted to the Science 
and Research Director postmarked not 
later than the 5th day of the following 
month. If no swordfish were received 
during a reporting period, a report so 
stating must be submitted postmarked 
as specified for that respective reporting 
period. 

(3) The reporting requirement of 
paragraph (b)(1) of lids section may be 
satisfied by providing a copy of each 
appropriate weigh-out sheet and/or 
sales record, provided such weigh-out 
sheet and/or sales record, by itself or 
combined with the form available from 
the Science and Research Director, 
includes all of the required information. 

(4) For the purposes of paragraph fb) 
of this section, for a swordfish off¬ 
loaded from a fishing vessel in an 
Atlantic coastal state from Maine 
through Virginia, Science and Research 
Director means the Science and 
Research Director, Northeast Fisheries 
Science Center, NMFS, Woods Hole, 

MA 02543, telephone 617-548-5123, or a 
designee. For a swordfish off-loaded 
from a fishing vessel in an Atlantic 
coastal state from Maine through 
Virginia, in lieu of providing a required 
report to the Science and Director by 
mail, es specified in paragraph (b)(2) of 
this section, a dealer may provide a 
report to a state or Federal fishery port 
agent designated by the Science and 
Research Director. Reports so provided 
must be delivered to such port agent not 
later than the prescribed post mark date 
for submitting each such report. 

7. Section 630.7 is revised to read a9 
follows: 

§630.7 Prohibitions. 

In addition to the general prohibitions 
specified in § 620.7 of this chapter, it is 
unlawful for any person to do any of the 
following: 

(a) Fish for. possess, retain, or land 
swordfish without a valid permit aboard 
a vessel when such permit is required 
under § 630.4(a)(1). 

(b) Purchase, sell, barter, or trade or 
attempt to purchase, sell, barter, or 


trade a swordfish taken by a vessel that 
does not have a valid permit w r hen such 
permit is required under § 630.4(a)(1) 
and as specified in § 630.21(b). 

(c) Sell, barter, or tTade or attempt to 
sell. barter, or trade a swordfish to a 
dealer who does not have an annual 
dealer permit required under 

§ 630.4(a)(2). 

(d) As a dealer, purchase, barter, or 
trade or attempt to purchase, barter, or 
trade a swordfish without an annual 
dealer permit, as specified in 

§ § 630.4(a)(2) and 630.21(c). 

(e) Falsify information required on an 
application for a permit submitted under 
§ 630.4 (b) or (c). 

(f) Fail to display a permit, as required 
by § 630.4(h), 

(g) Falsify cr fail to maintain or submit 
information required to be maintained 
or submitted, as specified in § 630.5 (a) 
or (b). 

(h) Falsify or fail to affix and maintain 
vessel markings, as specified in § 630.6. 

(i) Fail to embark an observer on a 
trip when selected, as specified in 

§ 630.10(a). 

(j) Falsify or fail to provide requested 
information regarding a vessel's trip, as 
specified in § 630.10(b). 

(k) Assault, resist, oppose, impede, 
harass, intimidate, or interfere with an 
NMFS-approved observer aboard a 
vessel. 

(l) Prohibit or bar by command, 
impediment, threat, coercion, or refusal 
of reasonable assistance, an observer 
conducting his or her duties aboard a 
vessel. 

(m) Fail to provide an observer with 
the required food, accommodations, 
access, and assistance, as specified in 
§ 630.10(c). 

(n) Transfer a swordfish at sea from 
or to a fishing vessel, as specified in 

§ 630.21(a). 

(o) Sell, purchase, trade, or barter or 
attempt to sell, purchase, trade, or 
barter a swordfish harvested in the 
recreational fishery, as specified in 

§ 630.21(d). 

(p) Fish for swordfish with e drift 
gillnet that is 2.5 kilometers or more in 
length or possess a swordfish aboard a 
vessel possessing such drift gillnet, as 
specified in § 630.22. 

(q) Land a swordfish that is smaller 
than the minimum size specified in 

§ 630.23(a), except for the trip allowance 
for undersized swordfish, as specified in 
§ 630.23(b). 

(r) Possess or land a swordfish in 
other than whole or dressed form, as 
specified in § 630.23(c). 

(s) During a closure of the drift gillnet, 
longline. or harpoon fisheries under 

i 630.25(a)(1) or (b), aboard a vessel 
using or having aboard the specified 


gear, fish for swordfish, or possess or 
land swordfish in excess of the bycatch 
limits, as specified in § 630.25(b). 

(t) Aboard a vessel using or having 
aboard gear other than drift gillnet, 
longline, or harpoon, fish for swordfish, 
or possess or land swordfish in excess 
of the bycatch limit, as specified in 

§ 630.25(c). 

(u) During a closure of the bycatch 
fishery under § 630.25(a)(2). fish for, 
possess, or land swordfish, as specified 
in § 630.25(d). 

(v) Interfere with, obstruct, delay, or 
prevent by any means, a lawful 
investigation or search in the process of 
enforcing this part. 

(w) Make any false statement, oral or 
written, to an authorized officer 
concerning the taking, catching, 
harvesting, landing, purchase, sale, 
possession, or transfer of a swordfish. 

(x) Violate any provision of this part, 
the Magnuson Act, the Atlantic Tunas 
Convention Act, or any regulations or 
permits issued under the Magnuson Act 
or the Atlantic Tunas Convention Act. 

8. A new § 630.10 is added to read as 
follows: 

§ 630.10 At-sea observer coverage. 

(a) if a vessel’s trip is selected by the 
Science and Research Director for 
observer coverage, the owner or 
operator of such vessel must 
accommodate an NMFS-approved 
observer. 

(b) When notified in writing by the 
Science and Research Director that, his 
vessel has been selected to carry an 
NMFS-approved observer, an owner or 
operator of a vessel for which a vessel 
permit has been issued under § 630.4 
must advise the Science and Research 
Director in writing not less than 5 days 
in advance of each trip of the following: 

(1) Departure information (port, dock, 
date, and time); and 

(2) Expected landing information 
(port, dock, and date). 

(c) An owner or operator of a vessel 
on which an NMFS-approved observer 
is embarked must— 

(1) Provide accommodations and food 
that are equivalent to those provided to 
the crew; 

(2) Allow the observer access to and 
use of the vessel’s communications 
equipment and personnel upon request 
for the transmission and receipt of 
messages related to the observer's 
duties; 

(3j Allow the observer access to and 
use of the vessel’s navigation equipment 
and personnel upon request to 
determine the vessel's position; 

(4) Allow the observer free and 
unobstructed access to the vessel’s 
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bridge, working decks, holding bins, 
weight scales, holds, and any other 
space used to hold, process, weigh, or 
store fish; and 

(5) Allow the observer to inspect and 
copy the vessel’s log, communications 
logs, and any records associated with 
the catch and distribution of fish for that 
trip. 

9. Subpart B is revised and a new 
subpart C is added to read as follows: 

Subpart B—Management Measures 

Sec 

630.20 Fishing year. 

630.21 Restrictions on transfer, off-loading, 
and sale. 

630.22 Gear restrictions. 

630.23 Harvest limitations. 

630.24 Quotas. 

630.25 Closures and bycatch limits. 

630.28 Specifically authorized activities. 

Subpart C—Restrictions on Swordfish 
Imports 

630.40 Applicability. 

Subpart B—Management Measures 

§630.20 Fishing year. 

The fishing year is January 1 through 
December 31. 

§ 630.21 Restrictions on transfer, off¬ 
loading, and sale. 

(a) A swordfish harvested from the 
North Atlantic Ocean, including the Gulf 
of Mexico and Caribbean Sea. north of 
5°N. latitude may not be transferred at 
sea. regardless of where the transfer 
takes place; and in the North Atlantic 
Ocean, including the Gulf of Mexico and 
Caribbean Sea. north of 5°N. latitude a 
swordfish may not be transferred at sea 
regardless of where the swordfish was 
harvested. 

(b) A swordfish harvested from or 
possessed in the North Atlantic Ocean, 
including the Gulf of Mexico and 
Caribbean Sea, north of 5°N. latitude 
may be initially sold, traded, or bartered 
or attempted to be sold, traded, or 
bartered only by an owner or operator 
of a vessel that has been issued a vessel 
permit under § 630.4, except that a 
swordfish that is off-loaded in Puerto 
Rico or the U.S. Virgin Islands from a 
non-permitted vessel that fished 
exclusively shoreward of the outer 
boundary of the EEZ around Puerto Rico 
and the U.S. Virgin Islands with only 
handline gear aboard may be sold 
traded, or bartered. 

(c) A swordfish harvested from or 
possessed in the North Atlantic Ocean, 
including the Gulf of Mexico and 
Caribbean Sea. nonn of 5°N. latitude 
may be initially purchased, traded, or 
bartered or attempted to be purchased, 
traded, or bartered only by a dealer 


having a dealer permit issued under 
§ 630.4. 

(d) A swordfish harvested from or 
possessed in the North Atlantic Ocean, 
including the Gulf of Mexico and 
Caribbean Sea, north of 5 e N. latitude in 
the recreational fishery may not be sold, 
purchased, traded, or bartered or 
attempted to be sold, purchased, traded, 
or bartered. 

§ 630.22 Gear restrictions. 

A drift gillnet with a total length of 2.5 
kilometers or more may not be used to 
fish for swordfish. A vessel using or 
having aboard a drift gillnet with a total 
length of 2.5 kilometers or more may not 
possess a swordfish. 

§ 630.23 Harvest limitations. 

(a) Minimum size. Except as specified 
in paragraph (b) of this section, the 
minimum allowable size for a swordfish 
landed from a fishing vessel in an 
Atlantic. Gulf of Mexico, or Caribbean 
coastal state is 31 inches (78.7 cm) 
carcass length, measured along the body 
contour (i.e., a curved measurement) 
from the clei thrum to the anterior 
portion of the caudal keel (CK 
measurement) or. if swordfish are 
weighed when off-loaded, 41 pounds 
(18.6 kg) dressed weight. The cleithrum 
is the semicircular bony structure that 
forms the posterior edge of the gill 
opening. Measurement must be made at 
the point on the cleithrum that provides 
the shortest possible CK measurement 
(Figure 1 to part 630). 

(b) Trip allowance for undersized fish. 
Swordfish smaller than the minimum 
size limit specified in paragraph (a) of 
this section may be landed from a 
fishing vessel in an Atlantic, Gulf of 
Mexico, or Caribbean coastal state in an 
amount not exceeding 15 percent of the 
total number of swordfish landed from 
that trip. If the number representing 15 
percent of the total number of swordfish 
landed contains a fraction of 0.5 or 
greater, then that fraction will be 
rounded to the nearest larger whole 
number; fractions less that 0.5 will be 
rounded to the nearest smaller whole 
number (e.g.. if the 15 percent equals 4.5 
fish, then this will be rounded to 5 fish; 
4.4 fish will be rounded to 4 fish). 

(c) Carcass condition. A swordfish 
possessed in the North Atlantic Ocean, 
including the Gulf of Mexico and the 
Caribbean Sea. north of 5°N. latitude 
must be in whole or dressed form, and a 
swordfish landed from a fishing vessel 
in an Atlantic. Gulf of Mexico, or 
Caribbean coastal state must be 
maintained in whole or dressed form 
through off-loading, except such 
swordfish as are damaged by shark 
bites A shark-bit swordfish for which 


the remainder of the carcass is less than 
the minimum size limit specified in 
paragraph (a) of this section will be 
counted against the 15 percent trip 
allowance for undersized swordfish 
specified in paragraph (b) of this 
section. 

§630.24 Quotas. 

(a) Applicability. A swordfish 
harvested from the North Atlantic 
swordfish stock by a vessel of the 
United States in other than the 
recreational fishery is counted against 
the directed-fishery gear quota or the by 
catch quota. A swordfish harvested by 
drift gillnet, longline, or harpoon and 
landed before the effective date of a 
closure for that gear, done pursuant to 

§ 630.25(a)(1), is counted against the 
applicable directed-fishery gear quota. 
After a gear closure, a swordfish landed 
by a vessel using or possessing gear for 
which a bycatch i9 allowed under 
§ 630.25(c) is counted against the 
bycatch allocation specified in 
paragraph (c) of this section. 
Notwithstanding the above, a swordfish 
harvested by a vessel using or 
possessing gear other than drift gillnet. 
longline, harpoon, or rod and reel is 
counted against the bycatch quota 
specified in paragraph (c) of this section 
at all times. 

(b) Directed-fishery quota. 

(1) The annual quota for the directed 
fishery for swordfish is 6.0 million 
pounds (2.72 million kg), dressed weight, 
divided into two semi-annual quotas as 
follows: 

(1) For the semi-annual period January 
1 through June 30— 

(A) 40,785 pounds (18,500 kg), dressed 
weight, that may be harvested by drift 
gillnet; and 

(B) 2,959,215 pounds (1.342,276 kg), 
dressed weight, that may be harvested 
by longline and harpoon. 

(ii) For the semi-annual period July 1 
through December 31— 

(A) 40,785 pounds (18.500 kg), dressed 
weight, that may be harvested by drift 
gillnet; and 

(B) 2,959,215 pounds (1,342,276 kg), 
dressed weight, that may be harvested 
by longline and harpoon. 

(2) A swordfish will be deemed to 
have been harvested by a drift gillnet 
when it is aboard, or off-loaded in an 
Atlantic, Gulf of Mexico, or Caribbean 
coastal state from, a vessel using or 
having aboard a drift gillnet or when it 
is aboard, or off-loaded in an Atlantic, 
Gulf of Mexico, or Caribbean coastal 
state from, a vessel which used or had 
aboard a drift gillnet during its current 
or most recent fishing trip. 
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(c) Bycatch quota. The annual bycatch 
quota for swordfish is .9 million pounds 
(.41 million kg), dressed weight. 

(d) Adjustments to annual quotas. 

(1) NMFS will reevaluate the annual 

total allowable catch, the annual 
directed-fishery quota, the annual 
bycatch quota, bycatch limits in the non- 
directed fishery, and the harpoon gear 
set-aside each year. For the purpose of 
this evaluation, NMFS will consider the 
best available scientific information 
regarding the following factors: 

(1) Swordfish stock abundance 
assessments; 

(ii) Swordfish stock age and size 
composition; 

(iii) Catch and effort in the swordfish 
fishery; and 

(iv) Consistency with ICCAT 
recommendations. 

(2) NMFS may, at its discretion, 
convene a panel of scientists with 
expertise in swordfish stock assessment 
for the purpose of providing 
recommendations for adjustments to 
annual quotas. 

(3) NMFS will prepare a report of its 
evaluations, a regulatory impact review, 
and an environmental assessment. 

(4) Any adjustments to the annual 
directed-fishery quota will be 
apportioned equally between the 
January 1 through June 30 and July 1 
through December 31 semi-annual 
periods. 

(5) NMFS will announce any 
adjustments to the annual quotas by 
publication of a proposed rule in the 
Federal Register, providing for a 45-day 
comment period. The report of 
evaluations and any regulatory impact 
review and environmental assessment 
will be made available to the public. 

The Assistant Administrator will take 
into consideration all information 
received during this comment period 
and will publish a final rule in the 
Federal Register. 

(e) Adjustments to semi-annual 
directed-fishery quotas. NMFS may 
adjust the July 1 through December 31 
semi-annual directed-fishery quota and 
gear quotas to reflect actual catches 
during the January 1 through June 30 
semi-annual period, provided that the 
annual directed-fishery and gear quotas 
are not exceeded. 

(f) Inseason adjustments to the 
bycatch quota. If NMFS determines that 
the annual bycatch quota will not be 
taken before the end of the fishing year, 
the excess quota may be allocated to the 
directed-fishery quotas pursuant to the 
requirements and procedures in 
paragraphs (g) and (h) of this section. 

(g) Adjustments to gear quotas. If 
NMFS determines that the annual 
directed-fishery or bycatch quotas must 


be adjusted pursuant to paragraphs (d) 
and (f) of this section, the annual or 
semi-annual gear quotas will be 
adjusted so that the new gear quotas 
represent the same proportion 
(percentage) of the adjusted quota as 
they did of the quota before adjustment. 

(h) Notice of adjustments. (1) NMFS 
will announce a proposed adjustment in 
management measures pursuant to 
paragraph (e), (f), or (g) of this section 
by publication of a proposed rule in the 
Federal Register. The proposed rule will 
provide for public comment unless 
NMFS finds for good cause that such 
public comment is impracticable, 
unnecessary, or contrary to the public 
interest. NMFS will take into 
consideration all information received 
during the comment period and will 
publish the approved adjustment in 
management measures as a final rule in 
the Federal Register. 

(2) If NMFS finds for good cause that 
public comment on an adjustment in 
management measures pursuant to 
paragraph (e), (f), or (g) of this section is 
impracticable, unnecessary, or contrary 
to the public interest, such adjustment 
will be published as an interim final rule 
with a 15-day public comment period 
commencing on the date of publication. 

§ 630.25 Closures and bycatch limits. 

(a) Notice of closure. (1) When a 
directed-fishery annual, semi-annual, or 
gear quota specified in § 630.24(b)(1) is 
reached, or is projected to be reached, 
NMFS will publish a notice in the 
Federal Register to close the entire 
directed fishery for fish from the North 
Atlantic swordfish stock, the drift gillnet 
fishery, or the harpoon and longline 
fisheries, as appropriate. The effective 
date of such notice will be at least 8 
days after the date such notice is filed 
with the Office of the Federal Register. 
The closure will remain in effect until an 
additional directed-fishery or gear quota 
becomes available. 

(2) When the bycatch quota specified 
in § 630.24(c) is reached, or is projected 
to be reached, NMFS will publish a 
notice in the Federal Register to prohibit 
further possession or retention of 
Atlantic swordfish by vessels of the 
United States. The effective date of such 
notice will be at least 8 days after the 
date such notice is filed with the Office 
of the Federal Register. The closure will 
remain in effect until a new annual 
bycatch quota becomes available. 

(b) Special set-aside for harpoon gear. 
The procedures of paragraph (a)(1) of 
this section notwithstanding, during the 
January 1 through June 30 semi-annual 
period, swordfish not exceeding 21,500 
pounds (9,768 kg), dressed weight, may 
be set aside for the harpoon segment of 


the fishery. If NMFS determines that the 
harpoon and longline quota in this semi¬ 
annual period will be harvested before 
the harpoon segment of the fishery has 
had an opportunity to harvest the set- 
aside amount, the longline segment of 
the fishery will be closed and the 
harpoon segment will remain open until 
the set-aside amount is reached. The 
basis for such determination by NMFS 
will be published in the Federal Register 
in the closure notice. 

(c) Bycatch limits during a directed- 
fishery closure. (1) During a closure of 
the drift gillnet fishery, aboard a vessel 
using or having aboard a drift gillnet— 

(1) A person may not fish for 
swordfish from the North Atlantic 
swordfish stock; and 

(ii) No more than two swordfish per 
trip may be possessed in the North 
Atlantic Ocean, including the Gulf of 
Mexico and Caribbean Sea, north of 
5°N. latitude, or landed in an Atlantic, 
Gulf of Mexico, or Caribbean coastal 
state. 

(2) During a closure of the longline 
fishery, aboard a vessel using or having 
aboard a longline and not having aboard 
harpoon gear— 

(i) A person may not fish for 
swordfish from the North Atlantic 
swordfish stock; and 

(ii) No more than two swordfish per 
trip may be possessed in the North 
Atlantic Ocean, including the Gulf of 
Mexico and Caribbean Sea, north of 
5°N. latitude, or landed in an Atlantic, 
Gulf of Mexico, or Caribbean coastal 
state. 

(3) During a closure of the harpoon 
fishery, aboard a vessel using or having 
aboard harpoon gear— 

(i) A person may not fish for 
swordfish from the North Atlantic 
swordfish stock; and 

(ii) No swordfish may be possessed in 
the North Atlantic Ocean, including the 
Gulf of Mexico and Caribbean Sea. 
north of 5°N. latitude, or landed in an 
Atlantic, Gulf of Mexico, or Caribbean 
coastal state. 

(d) Bycatch limits in the non-directed 
fishery. Aboard a vessel using or having 
aboard gear other than drift gillnet, 
harpoon, or longline, other than a vessel 
in the recreational fishery— 

(1) A person may not fish for 
swordfish from the North Atlantic 
swordfish stock; and 

(2) No more than two swordfish per 
trip may be possessed in the North 
Atlantic Ocean, including the Gulf of 
Mexico and Caribbean Sea, north of 
5°N. latitude, or landed in an Atlantic. 
Gulf of Mexico, or Caribbean coastal 
state. 
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(e) Limits during a bycatch closure. 
During a closure of the bycatch fishery 
under paragraph (a)(2) of this section, 
the provisions of paragraphs (c) and (d) 
of this section notwithstanding, aboard 
a fishing vessel, other than a vessel in 
the recreational fishery— 

(1) A person may not fish for 
swordfish from the North Atlantic 
swordfish stock; and 

(2) No swordfish may be possessed in 
the North Atlantic Ocean, including the 
Gulf of Mexico and Caribbean Sea, 
north of 5°N. latitude, or landed in an 


Atlantic. Gulf of Mexico, or Caribbean 
coastal state. 

§ 630.26 Specifically authorized activities. 

NMFS may authorize for the 
acquisition of information and data, 
activities that are otherwise prohibited 
by these regulations. 

Subpart C—Restrictions on Swordfish 
Imports 

§ 630.40 Applicability. 

The policies and procedures 
contained in 50 CFR 285.80 through 


285.86. which implement the provisions 
of section 6(c) of the Atlantic Tunas 
Convention Act, 16 U.S.C. 971 et seq.. 
with respect to import controls and 
which specify procedures for the 
establishment of restrictions on imports 
of tuna, apply to swordfish from the 
North Atlantic swordfish stock. 

BILLING CODE 3510-22-M 
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This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

7 CFR Parts 907 and 908 

I Docket No. FV-91-430PR] 

Navel and Valencia Oranges Grown in 
Arizona and Designated Parts of 
California 

Change in the Undershipment 
Carryover Provisions 

agency: Agricultural Marketing Service, 
USDA. 

action: Proposed rule. 

summary: This proposed rule invites 
comments on changing the 
undershipment carryover provisions of 
the Califomia-Arizona navel and 
Valencia orange marketing orders. This 
proposal would reduce from two weeks 
to one week the length of time that 
handlers may carryover undershipments 
of allotment when volume regulation is 
in effect. This action was recommended 
by the Navel and Valencia Orange 
Administrative Committee (Committees) 
at a joint meeting on August 27.1991. 
The Committees locally administer the 
markering orders covering navel and 
Valencia oranges grown in Arizona and 
designated parts of California. 
dates: Comments must be received by 
January 13,1992. 

addresses: Interested persons are 
invited to submit written comments 
concerning this proposed rule. 

Comments must be sent in triplicate to 
the Docket Clerk, room 2525-S. F&V, 
AMS. USDA. P.O. Box 96456. 
Washington. DC 20090-6456. Such 
comments should reference the docket 
number and the date and page number 
of this issue of the Federal Register and 
will be made available for public 
inspection in the Office of the Docket 
Clerk during regular hours. 

FOR FURTHER INFORMATION CONTACT: 
Maureen T. Pello, Marketing Specialist. 
Marketing Order Administration Branch, 


F&V. AMS, USDA, room 2526-S. P.O. 
Box 96456, Washington. DC 20090-6456; 
telephone: (202) 447-5120. 
SUPPLEMENTARY INFORMATION: This 
proposed rule is issued under Marketing 
Order Nos. 907 and 908 (7 CFR parts 907 
and 908), as amended, regulating the 
handling of navel and Valencia oranges, 
respectively, grown in Arizona and 
designated parts of California, 
hereinafter referred to as the “orders.” 
The orders are effective under the 
Agricultural Marketing Agreement Act 
of 1937, as amended, (7 U.S.C. 601-674), 
hereinafter referred to as the “Act.” 

This proposed rule has been reviewed 
by the U.S. Department of Agriculture 
(Department) in accordance with 
Departmental Regulation 1512-1 and the 
criteria contained in Executive Order 
12291 and has been determined to be a 
“non-major” rule. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
action on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 

Thus, both statutes have small entity 
orientation and compatibility. 

There are approximately 130 handlers 
of navel oranges and 115 handlers of 
Valencia oranges who are subject to 
regulation under the respective 
marketing orders and approximately 
4.000 producers of navel oranges and 
3,500 producers of Valencia oranges in 
the regulated areas. Small agricultural 
producers have been defined by the 
Small Business Administration (13 CFR 
121.601) as those having annual receipts 
of less than $500,000, and small 
agricultural service Firms are defined as 
those whose annual receipts are less 
than $3,500,000. The majority of 
producers and handlers of Califomia- 
Arizona navel and Valencia oranges 
may be classified as small entities. 

This proposed rule invites comments 
on changing the undershipment 
carryover provisions of the Califomia- 
Arizona navel and Valencia orange 


marketing orders. This action would 
reduce from two weeks to one week the 
length of time that handlers may 
carrover undershipments of allotment 
when volume regulation is in effect. This 
action was recommended by the Navel 
and Valencia Orange Administrative 
Committees at a joint meeting on August 
27,1991. by an eight to one vote of the 
Navel Orange Administrative 
Committee and a unanimous vote of the 
Valencia Orange Administrative 
Committee. 

Sections 907.52 and 908.52 of the 
Califomia-Arizona navel and Valencia 
orange marketing orders, respectively, 
provide for weekly volume regulations 
for fresh oranges going to the fresh 
domestic market (the United States and 
Canada). Volume regulations may be 
implemented during a season as needed 
to help maintain orderly marketing 
conditions, avoid unreasonable 
fluctuations in supplies and prices, and 
ultimately improve returns to producers. 

When the Committees believe that 
volume regulation may be needed during 
a season, they make such 
recommendations to the Department for 
review. The Department evaluates such 
recommendations in conjunction with 
information concerning crop, weather, 
and transportation conditions, as well 
as information contained in Market 
News reports, handler bulletins, and 
other pertinent publications. The 
Department carefully considers all such 
information and, only if warranted, 
approves the Committees* 
recommendations for volume regulation. 
When volume regulation is in effect for 
a given week, the Committees calculate 
the quantity of oranges (allotment) 
which may be handled by each handler. 

Sections 907.56 and 908.56 of the navel 
and Valencia orange orders, 
respectively, provide that if any person 
handles a quantity of oranges less than 
their allotment for a week when volume 
regulation is in effect, such person may 
handle, in addition to such person’s 
allotment for the next two succeeding 
weeks only, a quantity of oranges 
equivalent to such undershipment. 

Those sections also provide authority 
for the Committees to increase or 
decrease the number of weeks that 
undershipments of allotment may be 
carried forward. 

The Committees recommended 
decreasing the length of time that 
handlers may carry forward 
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undershipments of allotment from two 
weeks to one week. The two-week 
carryover provisions were added to the 
orders in 1985 to provide handlers 
additional flexibility. However, the 
Committees have found that carrying 
forward undershipments for a period of 
two weeks makes it difficult to 
accurately determine shipment levels 
based on a given allotment level. For 
any given week when volume regulation 
is in effect, the Committees cannot be 
sure if the undershipments from the 
prior week will be utilized during the 
current week or the following week. 

This may result in conservative 
recommendations for volume 
regulations by the Committees, which 
could result in shorting the market of 
needed supplies. 

The uncertainty with respect to when 
undershipments will be utilized may 
also affect the loan provisions of the 
orders. Under the orders, handlers may 
borrow allotment from other handlers 
who choose to ship less than their 
allotment or who cannot fully utilize 
their allotment. Handlers may be less 
likely to offer allotment for loan in 
anticipation that they can utilize such 
allotment during the following two 
weeks. This uncertainty often results in 
handlers offering allotment for loan too 
late during a week, thereby causing an 
unnecessary loss in shipping 
opportunity. Finally, the two-week 
carryover provision also creates 
uncertainty among buyers, as they may 
not have an accurate picture of 
available supplies. 

The Committees believe that this 
action would help them make better 
estimates of shipment levels and 
available supplies during periods of 
volume regulation. Thus, the 
Committees would be able to make 
recommendations for volume regulation 
based on improved information, thereby 
more effectively carrying out the intent 
of the orders and meeting the objectives 
of the Act This action would also 
improve the loan functions of the orders 
by giving handlers a better estimate of 
shipping levels during a week of 
regulation. Handlers would then be able 
to make more timely decisions 
concerning allotment loans and avoid 
losses of shipping opportunity. 

Based on the above, the Administrator 
of the AMS has determined that the 
issuance of this proposed rule would not 
have a significant economic effect on a 
substantial number of small entities. 

Interested persons are invited to 
submit their views and comments on 


this proposal. A 30-day comment period 
is provided. 

List of Subjects 

7 CFR Port 907 

Marketing agreements. Oranges, 
Reporting and recordkeeping 
requirements. 

7 CFR Part 906 

Marketing agreements. Oranges, 
Reporting and recordkeeping 
requirements. 

For the reasons set forth in the 
preamble. 7 CFR parts 907 and 908 are 
proposed to be amended as follows: 

1. The authority citation for 7 CFR 
part9 907 and 903 continues to read «9 
follows: 

Authority: Sees. 1-19, 43 Stat 31. as 
amended: 7 U.S.C. 601-674. 


PART 907—NAVEL ORANGES GROWN 
IN ARIZONA AND DESIGNATED 
PARTS OF CALIFORNIA 

2. A new § 907.118 is added to read as 
follows: 

§907.119 Uralershfpments. 

If any person handles during any 
week a quantity of oranges, covered by 
a regulation issued pursuant to § 907.52, 
in an amount less than such person's 
allotment of oranges for such a week, 
such person may handle, in addition to 
such person’s allotment for the next 
week only, a quantity of such oranges 
equivalent to such undershipment. 

PART 908—VALENCIA ORANGES 
GROWN IN ARIZONA AND 
DESIGNATED PARTS OF CALIFORNIA 

2. A new § 908.118 !9 added to read as 
follows: 

§ 9G3.113 Undershipments. 

If any person handles during any 
week a quantity of oranges, covered by 
a regulation issued pursuant to § 908.52, 
in an amount less than such person's 
allotment of oranges for such a week, 
such person may handle, in addition to 
such person's allotment for the next 
week only, a quantity of such oranges 
equivalent to such undershipment. 

Dated: December 8.1991. 

Robert C Keeny, 

Deputy Director. Fruit and Vegetable 
Division . 

|FR Doc. 91-29745 Filed 12-12-91: 3:45 amj 

B'LLIMG CODE 3410-02-41 


NUCLEAR REGULATORY 
COMMISSION 

10 CFR Part 73 

RIN 3150-AD30 

Physical Fitness Programs and Day 
Firing Qualifications for Security 
Personnel at Category I Licensee Fuel 
Cycle Facilities 

agency: Nuclear Regulatory 
Commission. 

action: Proposed rule. 

summary: The Nuclear Regulatory 
Commission (NRC) is proposing to 
amend security personnel performance 
regulations for fuel cycle facilities 
possessing formula quantities of 
strategic special nuclear material 
(Category 1 licensees). 

Certain security personnel at these 
facilities would be required to 
participate in a continuing physical 
fitness program and pass according to 
new criteria an annual performance test. 
In addition, these individuals would be 
required to qualify and annually 
requalify according to new criteria for 
day firing using their assigned weapons. 
This action is necessary to ensure that 
security personnel are able to perform 
their assigned duties under conditions ol 
strenuous tactical engagements. 
dates: The comment period expires on 
March 13,1992. Comments received 
after this date will be considered if it is 
practical to do so, but assurance of 
consideration cannot be given unless 
comments are received on or before this 
date. 

ADDRE3SES: Mail written comments to: 
The Secretary of the Commission, U.S. 
Nuclear Regulatory Commission. 
Washington, DC 20555, Attention: 
Docketing and Service Branch. 
Comments may also be delivered to 
11555 Rockville Pike. Rockville. MD. 
between 7:30 a.m. and 4:15 p.m. on 
Federal workdays. Copies of the 
environmental assessment and finding 
of no significant impact and any 
comments received will be available for 
examination and copying at the NRC 
Public Document Room at 2120 L Street 
NW. (Lower Level), Washington. DC. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Harry Tovmassian, Division of 
Regulatory Applications, Office of 
Nuclear Regulatory Research, U.S. 
Nuclear Regulatory Commission, 
Washington. DC 20555. telephone (301) 
492-3634; or Ms. Carrie Brown. Division 
of Safeguards and Transportation. 

Office of Nuclear Material Safety and 
Safeguards, U.S. Nuclear Regulatory 
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Commission, Washington. DC 20555, 
telephone (301) 492-0382. 

SUPPLEMENTARY INFORMATION: 

Background 

On November 10,1988, the NRC 
published amendments to 10 CFR 73.46 
which required fuel cycle licensees who 
possess formula quantities of strategic 
special nuclear material (Category I 
licensee) to establish and train Tactical 
Response Teams (TRT), 1 conduct 
periodic tactical exercises, and make 
available a force of guards 2 or armed 
response personnel 3 to provide 
assistance to the TRT. as necessary. 
These amendments also required that 
TRT members, armed response 
personnel, and guards qualify and 
annually requalify for night firing with 
assigned weapons by meeting new 
minimum qualification criteria specified 
in appendix H to 10 CFR part 73. At that 
time, no need for specific performance 
testing criteria was identified. 

As a result of NRC observations of 
licensee guard performance during a 
1988 DOE Central Training Academy 
course, the NRC requested California 
State University at Hayward (CSUH) to 
examine the physical fitness levels of 
security force personnel of licensees 
who possess formula quantities of 
strategic special nuclear material. In the 
subsequent study, CSUH noted that in 
an emergency situation, that may be 
encountered by a TRT member, 
individuals need a cardiovascular 
reserve to perform effectively. However, 
CSUH found that of 66 subjects tested. 
26 percent had a poor level of 
cardiovascular fitness and an additional 
29 percent were below average. Further, 
high body fat levels were noted (e.g., 26 
percent were classified as obese). 
Overall, the CSUH test results indicated 
that a potentially significant number of 
guards may not have a sufficient 
cardiovascular reserve for a TRT 
response situation, particularly if they 
must exert themselves at a high 
intensity in order to reach the scene of 
an incident or their designated post 
during a critical situation. Therefore, the 
Commission has concluded that criteria 


’ Tactical Response Team means the primary 

response force for each shift which can be identified 
by a distinctive item of uniform, armed with 
specified weapons, and whose other duties permit 
immediate response. 

3 Guard means a uniformed individual armed 

with a firearm whose primary duty is the protection 
of special nuclear material against theft, the 
protection of a plant against radiological sabotage, 
or both. 

* Armed Response Personnel means persons, not 
necessarily uniformed, whose primary duty in the 
event of attempted theft of special nuclear material 
or radiological sabotage shall be to respond, armed 
and equipped, to prevent or delay such actions. 


for physical performance testing of TRT 
members, armed response personnel, 
and guards and the specification of a 
minimum ongoing physical fitness 
training program are needed to ensure 
the needed level of fitness. Accordingly, 
the NRC is proposing additional 
requirements relative to the physical 
fitness qualifications of security 
personnel. 

Under these proposed regulations TRT 
members, armed response personnel, 
and guards would be required to 
participate in annual physical fitness 
performance testing. Individuals would 
be required to be certified as medically 
fit by a licensed physician prior to 
participation in the performance tests or 
in the training program designed to 
ensure that the individuals achieve and 
maintain the required fitness level. In 
addition, licensees will be required to 
assess the general fitness of each 
participant every four months and to 
make modifications to the individual’s 
training regime, as necessary. 

The minimum physical fitness training 
program needed to achieve the 
necessary fitness levels has been 
separated into two elements. The first 
element includes the training of 
individuals through cardiovascular 
training activities such as running, 
bicycling, rowing, swimming, or cross¬ 
country skiing. The individuals will be 
tested prior to assignment as a TRT 
member and each year thereafter using 
the performance criteria of a one-mile 
run in 8.5 minutes or less and a 40-yard 
dash starting from a prone position in 
8.0 seconds or less. Likewise, armed 
response personnel and guards will be 
required to participate in the physical 
fitness training program. However, the 
performance criteria for these 
individuals will be a V4 mile run in 4 
minutes and 40 seconds or less and a 40- 
yard dash starting from a prone position 
in 8.5 seconds or less. The former 
criteria have been validated to test the 
fitness levels required of individuals 
whose duties are to perform offensive 
combative tasks, such as those required 
of TRT members. The latter criteria 
have been validated to test the fitness 
levels required of individuals whose 
duties are to perform defensive 
combative tasks, such as armed 
response personnel and support guards. 4 

The second element of the physical 
fitness training program involves 
musculoskeletal training (i.e.. exercises 
which develop strength, flexibility, and 
endurance in the major muscle groups). 


4 Telfair. W.D.. et a!.. United States Department of 
Energy Physical Standards Validation Study. 
Professional Management Associates. Inc.. 
September 30.1982 
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Although musculoskeletal training will 
be an integral part of the physical 
fitness training program, performance 
criteria have not been specified because 
to date there have been no validated 
studies which establish the levels of 
strength, flexibility, and endurance 
required of TRT members, armed 
response personnel, and guards under 
conditions of strenuous tactical 
engagement. However, the effectiveness 
of the musculoskeletal training will be 
included in the licensee’s assessment 
program and the results will be used to 
make appropriate modifications to each 
individual’s training regime. 

Two documents have been prepared 
which may be used by licensees in 
developing physical fitness training 
programs and by physicians responsible 
for the required medical examinations of 
personnel participating in the programs. 
The first, “Physical Fitness Training 
Reference Manual for Security Force 
Personnel at Fuel Cycle Facilities 
Possessing Formula Quantities of 
Strategic Nuclear Material,” NUREG/ 
CR-5690, 5 provides information on 
designing and conducting a physical 
fitness training program. The second, 
“Medical Screening Reference Manual 
for Security Personnel at Category I Fuel 
Cycle Facilities Possessing Formula 
Quantities of Strategic Special Nuclear 
Material,’’ NUREG/CR-5689, is intended 
for use by the examining physicians. 
These documents have been placed in 
the Public Document Room and are 
available for public inspection and 
copying. 

In addition to proposing additional 
requirements for physical fitness, the 
NRC is also proposing to amend its day 
firing qualification criteria to make them 
consistent as to level of specificity and 
proficiency with the night firing 
requirements published in 1988. 

Although the proposed day firing criteria 
are more stringent than those which 
currently are specified in the 
regulations, each individual TRT 
member, armed response person, and 
guard is currently qualifying using both 
the night firing criteria contained in 10 
CFR part 73 and day firing criteria 
contained in the licensee’s Weapon 
Qualification Plan that are very similar 
to the criteria being proposed. Based on 
this fact and the results of quarterly 


4 Copies of NUREGs may be purchased from the 
Superintendent of Documents, U.S. Government 
Printing Office. P.O. Box 37082. Washington. DC 
20013-7082. Copies are also available from the 
National Technical information Service. 5285 Port 
Royal Road. Springfield. VA 22161. A copy is also 
available for inspection or copying at the NRC 
Public Document Room. 2120 L Street. NW. (Lower 
Level), Washington. DC 
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physical protection inspections of 
Tactical Response Teams for ail 
assigned weapons, the staff believes 
that these individuais readily should be 
able to qualify using the proposed day 
firing criteria. Hence, the staff believes 
that these day firing criteria add no new 
burden. None the less, since there has 
been no direct license experience with 
those precise criteria, the NRC is 
requesting comment on their 
appropriateness. 

Finding of No Significant Environmental 
Impact: A voi/obility 

The Commission has determined 
under the National Environmental Policy 
Act of 1969, as amended, and the , 
Commission's regulations in Subpart A 
of 10 CFR part 51, that this rule, if 
adopted, would not be a major Federal 
action significantly affecting the qualify 
of the human environment and therefore 
an Environmental Impact Statement is 
not required. The proposed amendments 
will not adversely affect either the 
safety of the operations carried out by 
licensees possessing formula quantities 
of strategic special nuclear material nor 
the routine release of, or exposures to, 
radioactivity. The amendments would: 

(1) Specify annual performance testing 
criteria and a minimum physical fitness 
training program, and ensure that 
security force personnel can adequately 
perform their duties under conditions of 
strenuous tactical engagement; and (2) 
provide the same level of specificity and 
proficiency in the day firing weapons 
qualification criteria that is now present 
in the night firing criteria. 

The environmental assessment and 
finding of no significant impact on 
which this determination is based is 
available for inspection at the NRC 
Public Document Room, 2120 L Street, 
NW. (Lower Level), Washington, DC. 
Single copies of the environmental 
assessment and finding of no significant 
impact are available from Mr. Harry 
Tovmassian, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission. Washington, 

DC 20555, (301) 492-3634. 

Paperwork Reduction Act Statement 

This proposed rule amends 
information collection requirements that 
are subject to the Paperwork Reduction 
Act of I960 (44 U.S.C. 3501 et seq.). The 
recordkeeping and reporting 
requirements in this rulemaking have 
been submitted to the Office of 
Management and Budget for review and 
approval of the information collection 
and recordkeeping requirements. 

Public reporting burden for this 
collection of information is estimated to 
average 44 hours per response, including 


the time for reviewing instructions, 
searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information. Send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
the Information and Records 
Management Branch (MNBB-7714), U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555; and to the Desk 
Officer, Office of Information and 
Regulatory Affairs, NEOB-3019, (315t>- 
0002). Office of Management and 
Budget, Washington, DC 20503. 

Regulatory Analysis 

The Commission has prepared a draft 
regulatory analysis on this proposed 
amendment. The analysis examines the 
costs and benefits of the alternatives 
considered by the Commission. The 
draft analysis is available for inspection 
in the NRC Public Document Room, 2120 
L Street, NW. (Lower Level), 
Washington. DC. Single copies of the 
analysis may be obtained from Ms. 
Carrie Brown, Office of Nuclear 
Materia! Safety and Safeguards, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, (301) 492-0382. 

Regulatory Flexibility Certification 

As required by the Regulatory 
Flexibility Act of 1980,5 U.S.C. 605(b), 
the Commission certifies that this 
rulemaking will not have a significant 
economic impact upon a substantial 
number of small entities. The proposed 
rule would affect two licensees who 
operate fuel facilities possessing formula 
quantifies of strategic special nuclear 
material licensed in accordance with 10 
CFR parts 70 and 73. The companies that 
own these plants do not fall within the 
scope of the definition of “small 
entities” set forth in the Regulatory 
Flexibility Act or the Small Business 
Standards set out in regulations issued 
by the Small Business Administration in 
13 CFR part 121. Furthermore, if a small 
entity were to apply for a license to 
possess formula quantities of strategic 
special nuclear material pursuant to 10 
CFR parts 70 and 73, the proposed rule 
by itself would not have a significant 
economic impact on their operations 
because the economic impact would be 
dominated by the existing requirements 
for physical security and nuclear 
material control and accounting. Thus, 
this rule does not fall within the purview 
of the act. 

Back fit Analysis 

The NRC has determined that the 
backfit rule, 10 CFR 50.109, does not 


apply to this proposed rule becausp 
these amendments do not impose 
requirements on existing 10 CFR part 50 
licensees. Therefore, the NRC has 
determined that a backfit analysis is not 
required for this proposed rule. 

List of Subjects in 10 CFR Part 73 

Criminal penalty. Hazardous 
materials-transportation, Incorporation 
by reference. Nuclear materials. Nuclear 
power plants and reactors. Penally. 
Reporting and recordkeeping 
requirements. Security measures. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 553, the NRC 
is proposing to adopt the following 
amendments to 10 CFR part 73. 

PART 73—PHYSICAL PROTECTION OF 
PLANTS AND MATERIALS 

1. The authority citation for 10 CFR 
part 73 continues to read as follows: 

Authority: Secs. 53,161, 68 Stat. 930. 948. as 
amended, sec. 147, 94 Stat. 700 (42 U.S.C. 

2073. 2167, 2201); sec. 201. as amended. 204. 

88 Stat. 1242. as amended. 1245 (42 U.S.C. 
5841. 5844). 

Section 73.1 also issued under secs. 135, 

141. Pub. L. 97-425,96 Slat. 2232, 2241 (42 
U.S.C. 10155.10161). Section 73.37(f) also 
issued under see. 301. Pub. L. 96-295, 94 Stat. 
789 (42 U.S.C. 5841 note). Section 7357 is 
issued under sec. 606, Pub. L 99-399,100 Stat. 
876 (42 U.S.C. 2169). 

For the purposes of sec. 223, 68 Stat. 950, as 
amended. (42 U.S.C. 2273); §§ '*3.21. 73.37(g). 
and 73.55 are issued under sec. 161b, 63 Stat. 
948, as amended, (42 U.S.C. 2201(b)): $$ 73.20 
73.24. 73.25, 73.28. 73.27. 73.37.73.40. 73.45. 
73.46, 73.50,7355, and 7357 are issued under 
sec. 161i, 68 Slat 949, as amended (42 U.S.C. 
2201(0); and §5 73.20(c)(1). 73.24(b)(1). 
73.26(b)(3), (h)(6). and (k)(4). 73.27(a) and (b). 
73.37(f). 73.40(b) and (d), 73.46(g)(6) and (h)(2), 
73.50(g)(2). (3)(i!!)(B). and (h), 73.55(h)(2) and 
(4)(iii)(B). 73 57. 73.70. 73.71. and 73.72 are 
issued under see. 181o, 68 Slot. 950, as 
amended (42 U.S.C. 2201 (o)). 

2. In § 73.48 paragraphs (b)(4). (b)(7), 
and (i) are revised and new paragraphs 
(b)(10) and (b)(ll) are added to read as 
follows: 

§ 73.46 Fixed site physical protection 
systems, subsystems, components, and 
procedures. 

• • • • • 

(b) * * • 

(4) The licensee may not permit an 
individual to act as a Tactical Response 
Team member, armed response person, 
or guard unless the individual has been 
trained, equipped, and qualified to 
perform each assigned security duty in 
accordance with appendix B of this part. 
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"General Criteria for Security 
Personnel." In addition. Tactical 
Response Team members, armed 
response personnel, and guards shall be 
trained equipped, and qualified in 
accordance with paragraphs (b)(6), 
(b)(7), (b)(10). and (b)(ll) of this section. 
Upon the request of an authorized 
representative of the Commission, the 
licensee shall demonstrate the ability of 
the physical security personnel, whether 
licensee or contractor employees, to 
carry out their assigned duties and 
responsibilities. Each Tactical Response 
Team member, armed response person, 
and guard, whether a licensee or 
contractor employee, shall requalify in 
accordance with appendix B of this part. 
Tactical Response Team members, 
armed response personnel, and guards 
shall also requalify in accordance with 
paragraph (b)(7) of this section at least 
every twelve (12) months. The licensee 
shall document the results of the 
qualification and requalification. The 
licensee shall retain the documentation 
of each qualification and requalification 
as a record for three years after each 
qualification and requalification. 

• • • • * 

(7) In addition to the weapons 
qualification and requalification criteria 
of appendix B of this part. Tactical 
Response Team members, armed 
response personnel, and guards shall 
qualify and requalify, at least every 
twelve (12) months, for day and night 
firing with assigned weapons in 
accordance with appendix H of this 
part. Tactical Response Team members, 
armed response personnel, and guards 
shall be permitted to practice fire prior 
to qualification and requalification but 
shall be given only one opportunity to 
fire for record. If a Tactical Response 
Team member, armed response person, 
or guard fails to qualify, the licensee 
shall remove the individual from 
security duties which require the use of 
firearms and may retrain the individual. 
At least seven (7) calendar days must 
elapse before another attempt at 
qualification is permitted. If an 
individual fails to qualify or requalify in 
three (3) consecutive attempts, at least 
twelve (12) months must elapse before 
another attempt at qualification or 
requalification is permitted. 

(i) In addition, Tactical Response 
Team members, armed response 
personnel, and guards shall be prepared 
to demonstrate their day and night firing 
qualification with their assigned 
weapons at any time upon request by an 
authorized representative of the NRC. 

(ii) The licensee or the licensee’s 
agent shall document the results of 
weapons qualification and 


requalification for day and night firing. 
The licensee shall retain the 
documentation of each qualification and 
requalification as a record for 3 years 
after each qualification and 
requalification. 

• • • « , 

(10) In addition to the physical fitness 
qualifications of paragraph I.C of 
appendix B of this part, each Tactical 
Response Team member, armed 
response person, and guard shall 
participate in a physical fitness training 
program on a continuing basis. 

(i) The elements of the physical fitness 
training program must include, but not 
necessarily be limited to, the following: 

(A) Training sessions of sufficient 
frequency, duration, and intensity to be 
of aerobic benefit, e.g.. normally a 
frequency of three times per w eek, 
maintaining an intensity of 
approximately 75% of maximum heart 
rate for twenty minutes; 

(B) Activities that use large muscle 
groups, that can be maintained 
continuously, and that are rhythmical 
and aerobic in nature, e g., running, 
bicycling, rowing, swimming, or cross¬ 
country skiing; and 

(C) Musculoskeletal training exercises 
that develop strength, flexibility, and 
endurance in the major muscle groups, 
e.g., legs, arms, and shoulders. 

(11) The licensee shall assess Tactical 
Response Team members, armed 
response personnel, and guards for 
general fitness once every four months 
to determine the continued effectiveness 
of the ongoing physical fitness training 
program. Assessments must include a 
recent health history, measures of 
cardiovascular fitness, percent of body 
fat. flexibility, muscular strength, and 
endurance, individual exercise programs 
must be modified consistent with the 
needs of each participating Tactical 
Response Team member, armed 
response person, and guard and 
consistent with the environments in 
which they must be prepared to perform 
their duties. 

(iii) Within thirty (30) days prior to 
participation in the physical fitness 
training program, the licensee shall give 
Tactical Response Team members, 
armed response personnel, and guards a 
medical examination including a 
determination and written certification 
by a licensed physician that there are no 
medical contraindications, as disclosed 
by the medical examination, to 
participation in the physical fitness 
training program. 

(iv) Licensees may temporarily waive 
an individual’s participation in the 
physical fitness training program on the 
advice of the licensee’s examining 


physician, during which lime the 
individual may not be assigned duties as 
a Tactical Response Team member. 

(11) In addition to the physical fitness 
demonstration contained in paragraph 
I.C of appendix B of this part. Tactical 
Response Team members, armed 
response personnel, and guards shall 
meet or exceed qualification criteria as 
defined in paragraphs (b)(ll)(i) through 
(b)(ll)(v) of this section initially and a! 
least every twelve (12) months 
thereafter. 

(i) For Tactical Response Team 
members the criteria are a one-mile run 
in 8 minutes and 30 seconds or less, a 
40-yard dash starting from a prone 
position in 8 seconds or less. For armed 
response personnel and guards that are 
not members of the Tactical Response 
Team the criteria are a one-half mile run 
in 4 minutes and 40 seconds or less and 
a 40-yard dash starting from a prone 
position in 8.5 seconds or less. The test 
may be taken in ordinary athletic attire 
under the supervision of licensee 
designated personnel. The licensee shall 
retain a record of each individual's 
performance for three yeare. 

(ii) Incumbent Tactical Response 
Team members, armed response 
personnel, and guards shall meet or 
exceed the qualification criteria within 
six (6) months of NRC approval of the 
licensee's revised Fixed Site Physical 
Protection Plan. New employees hired 
after the approval date shail meet or 
exceed the qualification criteria prior to 
assignment as a Tactical Response 
Team member, armed response person, 
or guard. 

(iii) Within thirty days prior to 
participation in the physical 
performance testing, Tactical Response 
Team members, armed response 
personnel, and guards shall be given a 
medical examination including a 
determination and written certification 
by a licensed physician that there are no 
medical contraindications, as disclosed 
by the medical examination, to 
participation in the physical 
performance testing. This requirement 
shall apply to initial and all subsequent 
physical performance testing. 

(iv) The licensee shall place Tactical 
Response Team members, armed 
response persons, and guards who do 
not meet or exceed the qualification 
criteria in a monitored remedial physical 
fitness training program and relieve 
them of security duties which require 
the use of firearms. Individuals in the 
remedial physical fitness training 
program shall have a maximum of three 
(3) months to satisfactorily meet or 
exceed the qualification criteria. 
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(v) Licensees may temporarily waive 
the annual qualification testing for an 
individual on the advice of the licensee’s 
examining physician, during which time 
the individual shall not be assigned 
duties as a Tactical Response Team 
member. 

• • • • • 

(i) Implementation schedule for 
revisions to physical protection plans. 

(1) By (Insert a date 90 days after the 
effective date of these amendments) 


each licensee shall submit a revised 
Fixed Site Physical Protection Plan to 
the NRC for approval. The revised plan 
must describe how the licensee will 
comply with the requirements of 
paragraphs (b)(7), (b)(10), and (b)(ll) of 
this section. Revised plans must be 
mailed to the Director. Division of 
Safeguards and Transportation, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555. 


(2) Each licensee shall implement the 
approved plan relative to paragraphs 
(b)(7). (b)(10), and (b)(ll) of this section 
within 180 days after NRC approval of 
the revised Fixed Site Physical 
Protection Plan. 

3. Appendix H is revised to read as 
follows: 

APPENDIX H—WEAPONS 
QUALIFICATION CRITERIA 

The B-27 Target will be used for all 
weapon qualification testing. 


Table H-1.—Minimum Day Firing Criteria 1 

[see footnotes at end of Table H-1] 


Weapon 


Stage 


Handgun *.. 



String * 

Distance 

No. of 
rounds 

Timing 3 

Position 

Scoring 

1 

1 

2 

3 

3 yards.— 

6 

9 seconds . 

Draw and fire 2 rounds 
(repeat 2 times) 3 seconds 
each string. 

70% = qualified. maximum 

possible = 300 points, mini¬ 
mum required 210 points 

2 

1 

2 

7 yards.. 

6 

10 seconds. 

Draw and fire 2 rounds at 
center mass and 1 round 
at the head (repeat once) 

5 seconds each string. 

Do 

3 

1 

2 

3 

7 yards---- 

6 

12 seconds (4 
seconds each 
string). 

Using weaker hand only, at 
the low ready position, fire 

2 rounds (repeat twice). 

Do 

4 

1 

10 yards. 

2 

4 seconds . 

Draw and fire 2 rounds, 
come to low ready position. 

Do. 


2 

10 yards. 

2 

3 seconds —. 

Fire 2 rounds in tow ready 
position and reholster. 

Do. 


3 

10 yards---— 

4 

12 seconds 
(revolver) 10 
seconds (serm- 
automatic). 

Draw and fire 2 rounds, 
reload with 6 rounds, fire 2 
rounds and reholster. 

Do 


4 

10 yards. 

2 

4 seconds . 

Draw and fire 2 rounds, 
come to tow ready position. 

Do. 


5 

10 yards... 

2 

3 seconds . 

Fire 2 rounds in tow ready 
position and reholster. 

Do. 

5 

1 

15 yards... 

2 

5 seconds- 

Standing, draw weapon, go 
to kneeling position, then 
fire 2 rounds and reholster. 

Do. 


2 

15 yards. 

2 

5 seconds.. 

Standing, draw weapon, go 
to kneeling position, then 
fire 2 rounds and reholster. 

Do. 

5 

3 

14 yards. 

4 

14 seconds 
(revolver). 

12 seconds (semi¬ 
automatic) 

Standing, draw weapon, ftre 

2 rounds, reload with 6 
rounds, move to kneeling 
position and fire 2 rounds, 
reload with 6 rounds and. 

Do. 


4 

14 yards. 

2 

5 seconds.— . . 

Draw weapon and fire 2 
rounds standing, come to 
low ready position and. . 

Do. 


5 

14 yards.-.—. 

2 

3 seconds.. 

Fire 2 rounds. 

Do. 

6 

1 

25 yards-- 

2 

5 seconds —.. 

Draw and fire 2 rounds, 
standing, left side of barri¬ 
cade 

Do. 


2 

25 yards. 

2 

5 seconds ...... 

Draw and fire 2 rounds, right 
side of barricade (standing) 

Do. 


3 

25 yards. 

4 

15 seconds 
(revolver). 

12 seconds (semi¬ 
automatic) 

Draw weapon and from 
standing to kneeling posi¬ 
tion. fire 2 rounds, left side 
of barricade, reload with 6 
rounds, and still in the 
kneeling position, fire 2 
rounds right side of barri¬ 
cade. 

Do. 


4 

25 yards. 

2 

10 seconds. 

Draw weapon and go from 
standing to prone, fire 2 
rounds 

Do. 


5 

25 yards. 

2 

10 seconds... 

Draw weapon and go from 
standing to prone, fire 2 
rounds. 

Do. 

7 

1 

50 yards. 

2 

8 seconds . 

Draw weapon and fire 2 
rounds from a standing 
barricade position (right or 
toft side, shooter s option) 

Do. 
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Table H-l.—M inimum Day Firing Criteria ‘—Continued 

[see footnotes at end of Table H-1] 


Weapon 


Stage 


String a 


Distance 


No. of 
rounds 


Timing 3 


Position 


Scoring 


Shotgun 3 


Rifle 




50 yards.. 

50 yards... 
7 yards. 


15 yards... 
25 yards... 


2 Double 
00 buck¬ 
shot 

4 Double 
00 buck¬ 
shot 
4 rifled 
slugs 


25 yards. . 


25 yards. 


50 yards .. 


50 yards... 


100 yards 


10 seconds-- 

12 seconds- 

4 seconds- 

15 seconds_ 

20 t 


10 seconds (4 
seconds for 1st 
string. 3 seconds 
for each of 2nd 
and 3rd string). 


11 seconds (5 
seconds for 1st 
string. 3 seconds 
for each of 2nd 
and 3rd string). 


17 seconds (7 
seconds for 1st 
string, 5 seconds 
tor each of 2nd 
and 3rd string). 


16 seconds (9 
seconds for 1st 
string. 7 second 
for 2nd string). 


20 


25 seconds „ 


Draw weapon and fire 2 
rounds from a kneeing 
barricade position (right or 
left side, shooter's option). 

Draw weapon and fire 2 
rounds from prone position. 

At low ready position fire 2 
rounds standing 


At low ready position fire 2 
rounds standing, reioad 
and fire 2 rounds. 

On command, load 4 rifled 
slugs and fire 2 rounds 
standing and 2 rounds 
kneeling. 

Standing In low ready posi¬ 
tion. to standing point 
shoulder (1 magazine 
loaded with 6 rounds, 
weapon tn half-load config¬ 
uration) safety on begin¬ 
ning of each string, fire 2 
rounds per string. 

Standing m low ready posi¬ 
tion. to standing point 
shoulder (1 magazine 
loaded with 6 rounds, 
weapon in half-load config¬ 
uration) safety on begw 
ning of each stnng. fire 2 
rounds per string. 

Standing in low ready posi¬ 
tion, to knoekng point 
slKJulder (1 magazine 
leaded with 6 rounds, 
weapon tn half-load config¬ 
uration) safety on begin¬ 
ning of each string, fire 2 
rounds per stnng. 

Standing in low ready posi¬ 
tion. to kneeling pomt 
shoulder (1 magazine 
loaded with 4 rounds, 
weapon in half-load config- 
urafcon) safety on begin¬ 
ning of each string, fire 2 
rounds per string 

Standmg in low ready posi¬ 
tion. go to prone (weapon 
in half-load configuration) 
safety on with two maga¬ 
zines each loaded with 2 
rounds, fire 2 rounds, eject 
first magazine, reload with 
2nd magazine and fire 2 
rounds. 

Standing in lew ready pos*- 
tion, go to prone (weapon 
in half-load configuration) 
safety on two magazines 
each loaded with 2 rounds, 
fire 2 rounds, eject first 
magazine, reload with 2nd 
magazine and fire 2 rounds. 


Do. 


Do. 

70%=qualifies (Maxi¬ 

mum =94, Mintmum-65) 
(each pellet in black target 
area equals 1 point) 

Do. 


(10. 9, 8. 7 points are avail¬ 
able for each hit as indicat¬ 
ed). 

70%=qualifies (Maxi- 

mum= 150 pornls. Mini¬ 
mum = 105 points, based 
on 5 point increments). 


Do. 


Do 


Do. 


Do. 


Do. 


1 This day firing qualifications course is to be used by all TRT members, armed response personnel, and guards. 

• A string is one of the different phases within a single stage. 

• Security force personnel will be timed as shown. 

• Stages 5 and 6 are only to be used for 30 caliber rifles. 
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Table H-2— Minimum Night Firing Criteria 


Weapon 

Stage 

Distance 

Handgun (Rev.).. 

1 

7 yds._ 


2 

1 5 yds...... 

Handgun 

1 

7 yds.. 

(Semi) 

2 

>d15 yds—. 

Shotgun. 

1 

25 yds_ 


1 

15 yds... 

Rifle... 

1 

2 5 yds. 


2 

25 yds..._ 


3 

25 yds.. 


4 

25 yds- 


No. of rounds 


Timing 


12 .. 


12 _ 

2+ dip- 

2 4 dip- 

2 rifled slugs_ 


5 Double 00 
buckshot 


1-5rd mag 

1-5rd mag... 
1-5rd mag. . 
1-5rd mag... 


35 seconds. 


45 seconds. 

30 seconds- 

40 seconds. 

30 seconds 
(Load 2 
slug— 
chamber 
empty—Time 
starts— 
Commence 
firing). 

10 seconds 
(Load 5rds 
Buckshot- 
chamber 
empty—Time 
starts— 
Commence 
firing). 

45 sec. 

45 sec_ 

45 sec.. 

45 sec.. 


Position 

Scoring 

Lighting 

Standing—no artificial 

Minimum 

For all courses 0.2 loot- 

support. 

qualifying 70%. 

candles at center 
mass of target area 
Do 

Standing—no artificial 
support 

Standing-strong shoulder . 

Rifled slug hits=strike 
area on target (10. 9. 

7). 

Do 

Standing-strong shoulder .. 

Double 00 Buckshot: 

Hits in black=2 pts 
(5rds a 9 pellets/rd x 2 
pts - 90). Minimum 
qualifying >70%. 

Do. 

Standing-Barricade. 

Standing.... 

Kneeling. 

Prone..... 

Minimum 
qualifying 70%. 

Do 


Note:—All fmng is to be done only at night. Use of night simulation equipment dunng daylight ts not allowable. Use of site specific devices (i.e. laser, etc.) 
should be included in the licensee amended security plan for NRC approval. 


Dated at Rockville, Maryland, this 9th day 
of December 1991. 

For the Nuclear Regulatory Commission 
Samuel ). Chilk, 

Secretary of the Commission. 

|FR Doc. 91-29822 Filed 12-12-91; 8:45 am) 

BILUNG CODE 75*0-01-11 


DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 904 

Arkansas Permanent Regulatory 
Program 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSM). 
Interior. 

action: Proposed rule; reopening and 
extension of public comment period on 
proposed amendment. 

summary: OSM is announcing receipt of 
revisions pertaining to a previously 
proposed amendment to the Arkansas 
permanent regulatory program 
(hereinafter, the “Arkansas program”) 
under the Surface Mining Control and 
Reclamation Act of 1977 (SMCRA). The 
revisions for Arkansas' proposed 
regulations pertain to backfilling and 
grading of acid- and toxic-forming 
materials. The amendment is intended 
to revise the State program to be 
consistent with the corresponding 
Federal standards. 


This notice sets forth the times and 
locations that the Arkansas program 
and proposed amendment to that 
program are available for public 
inspection, and the reopened comment 
period during which interested persons 
may submit written comments on the 
proposed amendment. 

dates: Written comments must be 
received by 4 p.m., c.s.t. December 30. 
1991. 

addresses: Written comments should 
be mailed or hand delivered to James H. 
Moncrief at the addresses listed below. 

Copies of the Arkansas program, the 
proposed amendment, and all written 
comments received in response to this 
notice will be available for public 
review at the address listed below 
during normal business hours, Monday 
through Friday, excluding holidays. Each 
requester may receive one free copy of 
the proposed amendment by contacting 
OSNfs Tulsa Field Office. 

James H. Moncrief, Director. Tulsa Field 
Office. Office of Surface Mining 
Reclamation and Enforcement, 5100 
East Skelly Drive, suite 550, Tulsa. OK 
74135, Telephone: (918) 581-6430 

Arkansas Department of Pollution 
Control and Ecology, Mining 
Reclamation Division, 8001 National 
Drive. Little Rock, AK 72209, 
Telephone: (501) 562-7444 

FOR FURTHER INFORMATION CONTACT: 

James M. Moncrief, at (918) 581-6430. 


SUPPLEMENTARY INFORMATION: 

I. Background on the Arkansas Program 

On November 21,1980, the Secretary 
of the Interior conditionally approved 
the Arkansas program. General 
background information on the 
Arkansas program, including the 
Secretary’s findings, the disposition of 
comments, and the conditions of 
approval of the Arkansas program, can 
be found in the November 21,1980 
Federal Register (45 FR 77003). 
Subsequent actions concerning 
Arkansas program and program 
amendments can be found at 30 CFR 
904.12. 904.15, and 904.16. 

II. Proposed Amendment 

By letter dated September 25.1991 
(Administrative Record No. AR-463), 
Arkansas submitted a proposed 
amendment to its program under 
SMCRA. Arkansas submitted the 
proposed amendment at its own 
initiative. The amendment is intended to 
revise the State regulations to be 
consistent with the Federal standards 
but to be no more restrictive than the 
Federal regulations, as required by 
section 5(b)(1) of the Arkansas Surface 
Coal Mining and Reclamation Act of 
1979. The regulation that Arkansas 
proposes to amend is: Arkansas Surface 
Coal Mining and Reclamation Code 
(ASCMRC) 816.103, concerning the 
covering of coal and acid- and toxic- 
forming materials by backfilling and 
grading operations. 
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OSM published a notice in the 
October 10.1991 Federal Register (56 FR 
5118) announcing receipt of the 
amendment and inviting public comment 
on the adequacy of the proposed 
amendment (Administrative Record No. 
AR-475). The public comment period 
ended November 12,1991. 

During its review of the amendment 
OSM identified concerns relating to 
ASCMRC 816.103(a) and (b). concerning 
the covering of coal and acid- and toxic¬ 
forming materials by backfilling and 
grading operations. OSM notified 
Arkansas of the concerns by letter dated 
November 18,1991 (Administrative 
Record No. AR-479). Arkansas 
responded in a letter dated November 
22,1991 by submitting a revised 
amendment package (Administrative 
Record No. AR-478). 

III. Public Comment Procedures 

OSM is reopening the comment period 
on the proposed Arkansas program 
amendment to provide the public an 
opportunity to reconsider the adequacy 
of the amendment in light of the 
additional materials submitted. In 
accordance with the provisions of 30 
CFR 732.17(h). OSM is seeking 
comments on whether the proposed 
amendment satisfies the applicable 
program approval criteria of 30 CFR 
732.15. If the amendment is deemed 
adequate, it will become part of the 
Arkansas program. 

Written comments should be specific, 
pertain only to the issues proposed in 
this rulemaking, and include 
explanations in support of the 
commenter’s recommendations. 
Comments received after the time 
indicated under “dates’* or at locations 
other than the Tulsa Field Office will not 
necessarily be considered in the final 
rulemaking or included in the 
administrative record. 

List of Subject in 30 CFR Part 904 

Intergovernmental relations. Surface 
mining, Underground mining. 

Dated: December 4,1991. 

Raymond L. Lowrie, 

Assistant Director, Western Support Center. 
(FR Doc. 91-29793 Filed 12-12-91; 8:45 am] 
BILLING CODE 4310-05-M 


30 CFR Part 917 

Kentucky Permanent Regulatory 
Program; Permit Application; 
Incidental Boundary Revisions; and 
Operator Change Revisions 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSM). 
Interior. 


action: Proposed rule; reopening and 
extension of comment period on 
proposed amendment. 

summary: OSM is announcing the 
receipt of revisions to a previously 
prepared program amendment to the 
Kentucky permanent regulatory program 
(hereinafter referred to as the Kentucky 
program) under the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA). By letter dated November 11, 
1991 (Administrative Record No. KY- 
1079). Kentucky has submitted 
additional information to both support 
and modify its proposed amendment 
dated June 28,1991 (Administrative 
Record No. KY-1059), as it relates to 
Kentucky Administrative Regulations 
(KAR) at 405 KAR 8:010 general 
provisions for permits. 

This notice sets forth the times and 
locations that the Kentucky program and 
the proposed amendment are available 
for public inspection, the comment 
period during which interested persons 
may submit written comments on the 
proposed amendment, and the 
procedures that will be followed 
regarding a public hearing, if one is 
requested. 

dates: Written comments must be 
received on or before 4 p.m., on January 
13,1992. If requested, a public hearing 
on the proposed amendment will be held 
at 10 a.m. on January 9.1992. Requests 
to present oral testimony at the hearing 
must be received on or before 4 p.m. on 
December 30.1991. 
addresses: Written comments and 
requests for a hearing should be mailed 
or hand delivered to: William J. Kovacic. 
Director, Lexington Field Office, Office 
of Surface Mining Reclamation and 
Enforcement, 340 Legion Drive, suite 28, 
Lexington. Kentucky 40504. Copies of 
the Kentucky program, the proposed 
amendment and revision, and all written 
comments received in response to this 
notice will be available for review at the 
addresses listed below, Monday through 
Friday, 9 a.m. to 4 p.m., excluding 
holidays. Each requestor may receive, 
free of charge, one copy of the proposed 
amendment by contacting OSM’s 
Lexington Field Office. 

Office of Surface Mining Reclamation 
and Enforcement, Lexington Field 
Office, 340 Legion Drive, suite 28, 
Lexington, Kentucky 40504, 

Telephone: (606) 233-2896. 

Office of Surface Mining Reclamation 
and Enforcement, Eastern Support 
Center, Ten Parkway Center, 
Pittsburgh, Pennsylvania 15220. 
Telephone: (412) 937-2828. 

Department for Surface Mining 
Reclamation and Enforcement, No. 2 


Hudson Hollow Complex, Frankfort, 

Kentucky 40601, Telephone: (502) 564- 

6940. 

If a public hearing is held, its location 
will be: The Harley Hotel, 2143 North 
Broadway. Lexington. Kentucky 40505. 

FOR FURTHER INFORMATION CONTACT: 

William J. Kovacic, Director, Lexington 
Field Office. Telephone (606) 233-2896. 

SUPPLEMENTARY INFORMATION: 

I. Background 

On May 18,1982, the Secretary of the 
Interior conditionally approved the 
Kentucky program. Information 
pertinent to the general background, 
revisions, modifications, and 
amendments to the proposed permanent 
program submission, as well as the 
Secretary’s findings, the disposition of 
comments and a detailed explanation of 
the conditions of approval can be found 
in the May 18,1982, Federal Register (47 
FR 21404-21435). Subsequent actions 
concerning the conditions of approval 
and program amendments are identified 
at 30 CFR 917.11, 917.15, 917.16, and 
917.17. 

II. Discussion of Amendment 

By letter dated November 11,1991, 
(Administrative Record No. KY-1079), 
Kentucky resubmitted a proposed 
program amendment which was part of 
a larger proposed program amendment 
originally submitted June 28,1991 
(Administrative Record No. KY-1059). 
This resubmission identifies and 
incorporates permit application forms 
that have been revised primarily to 
capture information required by the 
State’s recently approved ownership 
and control regulations (56 FR 47907, 
September 23,1991). In addition, the 
revision deletes 405 KAR 8:010 section 
2O(0)(b) which w r as proposed by 
Kentucky in its original submission 
dated June 28,1991, and which provided 
that a permittee shall not allow an 
operator to conduct operations on the 
permit unless the operator has been 
approved in the permit. 

Additionally, the resubmission 
contains several grammatical 
corrections for clarity and proper 
citation. 

III. Public Comment Procedures 

In accordance with the provisions of 
30 CFR 732.17(h), OSM is now seeking 
comment on whether the revised 
amendment proposed by Kentucky on 
November 11.1991, satisfies the 
applicable program approval criteria of 
30 CFR 732.15. If the revised amendment 
is deemed adequate, it will become part 
of the Kentucky program. 
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Written Comments 

Written comments should be specific, 
pertain only to the issues proposed in 
this rulemaking as set forth in 
Kentucky’s submission dated November 
11.1991, and include explanations in 
support of the commentor’s 
recommendations. Comments received 
after the time indicated under "DATES" 
or at locations other than the Lexington 
Field Office will not necessarily be 
considered in the Final rulemaking or 
included in the Administrative Record. 

Public Hearing 

Persons wishing to comment at the 
public hearing should contact the person 
listed under “FOR FURTHER 
INFORMATION CONTACT" by 4 p.m. 
on December 30,1991. If no one requests 
an opportunity to comment at a public 
hearing, the hearing will not be held. 

Filling of a written statement at the 
time of the hearing is requested as it will 
greatly assist the transcriber. 

Submission of written statements in 
advance of the hearing will allow OSM 
officials to prepare adequate responses 
and appropriate questions. 

The public hearing will continue on 
the specified date until all persons 
scheduled to comment have been heard. 
Persons in the audience who have not 
been scheduled to comment, and who 
wish to do so, will be heard following 
those scheduled. The hearing will end 
after all persons scheduled to comment 
and persons present in the audience 
who wish to comment have been heard. 

Public Meeting 

If only one person requests an 
opportunity to comment at a hearing, a 
public meeting, rather than a public 
hearing, may be held. Persons wishing to 
meet with OSM representatives to 
discuss the proposed amendments may 
request a meeting at the OSM. Lexington 
Field Office listed under “ADDRESSES" 
by contacting the person listed under 
“FOR FURTHER INFORMATION 
CONTACT." All such meetings will be 
open to the public and, if possible, 
notices of meetings will be posted in 
advance at the locations listed under 
“ADDRESSES.” A written summary of 
each meeting will be made a part of the 
Administrative Record. 

List of Subjects in 30 CFR Part 917 

Intergovernmental relations. Surface 
mining, Underground mining. 

Dated: December 5.1991. 

Carl C. Close. 

Assistant Director. Eostem Support Center. 

| PR Doc. 91-29008 Filed 12-12-91; 8.45 am) 

BILLING CODE 4310-OS-M 


30 CFR Part 931 

New Mexico Permanent Regulatory 
Program 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 

action: Proposed rule; public comment 
period and opportunity for public 
hearing on proposed amendment. 

summary: OSM is announcing the 
receipt of a proposed amendment to the 
New Mexico permanent regulatory 
program (hereinafter, the “New Mexico 
program") under the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA). The proposed amendment 
consists of changes to provisions of the 
New Mexico rules pertaining to 
diversion channel design for valley Fills 
and surface drainage from coal 
processing waste banks. The 
amendment is intended to revise the 
New Mexico program to be consistent 
with the corresponding Federal 
regulations. 

This notice sets forth the times and 
locations that the New Mexico program 
and proposed amendment to that 
program are available for public 
inspection, the comment period during 
which interested persons may submit 
written comments on the proposed 
amendment and the procedures that 
will be followed regarding the public 
hearing, if one is requested. 
dates: Written comments must be 
received by 4 p.m., m.s.t. January 13. 
1992. If requested, a public hearing on 
the proposed amendment will be held on 
January 7,1992. Requests to present oral 
testimony at the hearing must be 
received by 4 p.m., m.s.t. on December 
30.1991. 

addresses: Written comments should 
be mailed or hand delivered to Robert 
H. Hagen at the address listed below. 

Copies of the New Mexico program, 
the proposed amendment, and all 
written comments received in response 
to this notice will be available for public 
review at the addresses listed below 
during normal business hours, Monday 
through Friday, excluding holidays. Each 
requester may receive one free copy of 
the proposed amendment by contacting 
OSM’s Albuquerque Field Office. 

Robert H. Hagen. Director, Albuquerque 

Field Office, OfFice of Surface Mining 

and Reclamation and Enforcement, 

625 Silver Avenue. SW., suite 310. 

Albuquerque. NM 87102, Telephone: 

(505) 766-1486 

New Mexico Energy & Minerals 

Department. Mining and Minerals 

Division. 2040 South Pacheco Street, 


Santa Fe, NM 87505, Telephone: (505) 
827-5970 

FOR FURTHER INFORMATION CONTACT: 

Robert H. Hagen. Telephone: (505) 766- 
1486. 

SUPPLEMENTARY INFORMATION: 

I. Background on the New Mexico 
Program 

On December 31.1980. the Secretary 
of the Interior conditionally approved 
the New Mexico program. General 
background information on the New 
Mexico program, including the 
Secretary's findings, the disposition of 
comments, and the conditions of 
approval of the New Mexico program 
can be found in the December 31,1980, 
Federal Register 45 FR 86459. 

Subsequent actions concerning New 
Mexico’s program and program 
amendments can be found at 30 CFR 
931.15. 931.18. and 931.30. 

II. Proposed Amendment 

By letter dated November 22.1991 
(administrative record No. NM-669). 
New Mexico submitted a proposed 
amendment to its program pursuant to 
SMCRA. New Mexico submitted the 
proposed amendment in response to a 
June 1,1990, letter from OSM to New 
Mexico (administrative record No. NM- 
590). The provisions of the New 
Mexico’s Coal Surface Mining 
Commission (CSMC) rules that New 
Mexico proposes to amend are: CSMC 
Rule 80-l-20-72(d), diversion channel 
design for valley Fills; and CSMC Rule 
80-l-20-83(b), surface drainage from 
coal waste processing banks. 

III. Public Comment Procedures 

In accordance with the provisions of 
30 CFR of 30 CFR 732.17(h). OSM is 
seeking comments on whether the 
proposed amendment satisFies the 
applicable program approval criteria of 
30 CFR 732.15. if the amendment is 
deemed adequate, it will become part of 
the New Mexico program. 

Written Comments 

Written comments should be specific, 
pertain only to the issues proposed in 
this rulemaking, and include 
explanations in support of the 
commenter’s recommendations. 
Comments received after the time 
indicated under “dates” or at locations 
other than the Albuquerque Field Office 
will not necessarily be considered in the 
final rulemaking or included in the 
administrative record. 

Public Hearing 

Persons wishing to testify at the 
public hearing should contact the person 
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listed under “for further information 
contact” by 4 p.m., m.s.t. on December 
30,1991. The location and time of the 
hearing will be arranged with those 
persons requesting the hearing. If no one 
requests an opportunity to testify at the 
public hearing, the hearing will not be 
held. 

Filing of a written statement at the 
time of the hearing is requested as it will 
greatly assist the transcriber. 

Submission of written statements in 
advance of the hearing will allow OSM 
officials to prepare adequate responses 
and appropriate questions. The public 
hearing will continue on the specified 
date until all persons scheduled to 
testify have been heard. Persons in the 
audience who have not been scheduled 
to testify, and who wish to do so, will be 
heard following those who have been 
scheduled. The hearing will end after all 
persons scheduled to testify and persons 
present in the audience who wish to 
testify have been heard. 

Public Meeting 

If only one person requests an 
opportunity to testify at a hearing, a 
public meeting, rather than a public 
hearing, may be held. Persons wishing to 
meet with OSM representatives to 
discuss the proposed amendment may 
request a meeting by contacting the 
person listed under “for further 
INFORMATION CONTACT.” All Such 
meetings will be open to the public and. 
if possible, notices of meetings will be 
posted at the locations listed under 
‘ addresses." A written summary of 
each meeting will be made a part of the 
administrative record. 

List of Subjects in 30 CFR Part 931 

Intergovernmental relations. Surface 
mining. Underground mining. 

Dated: December 4,1991. 

Raymond L. Lowrie, 

Assistant Director . Western Support Center. 
1FR Doc. 91-29794 Filed 12-12-91: 8:45 am) 

BILLING COOE 4310-05-M 


30 CFR Part 934 

North Dakota Abandoned Mine Land 
Reclamation Program 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSM). 
Interior. 

action: Proposed rule: public comment 
period and opportunity for public 
hearing on proposed amendment. 

summary: OSM is announcing receipt of 
a proposed amendment to the North 
Dakota Abandoned Mine Land 
Reclamation (AMLR) Program 


(hereinafter, the "North Dakota 
Program”) under the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA) 30 U.S.C. 1231 et seq. The 
amendment proposes editorial changes 
to existing procurement policy and 
facilitates implementation of the 10 
percent set-aside provision of the 
"Abandoned Mine Reclamation Act of 
1990”. 

This notice sets forth the times and 
locations that the North Dakota Program 
and proposed amendment to that 
program are available for public 
inspection, the comment period during 
which interested persons may submit 
written comments on the proposed 
amendment, and the procedures that 
will be followed regarding the public 
hearing, if one is requested. 
dates: Written comments must be 
received by 4 p.m., m.9.t. January 13, 
1992. If requested, a public hearing on 
the proposed amendment will be held on 
January 7,1992. Requests to present oral 
testimony at the hearing must be 
received by 4 p.m., m.s.t. on December 
30,1991. 

ADDRESSES: Written comments should 
be mailed or hand delivered to Guy 
Padgett at the address listed below. 

Copies of the North Dakota Program, 
the proposed amendment, and all 
written comments received in response 
to this notice will be available for public 
review at the addresses listed below 
during normal business hours, Monday 
through Friday, excluding holidays. Each 
requester may receive one free copy of 
the proposed amendment by contacting 
OSM’s Casper Field Office. 

Guy Padgett, Director, Casper Field 
Office, Office of Surface Mining 
Reclamation and Enforcement, 100 
East B Street, room 2128, Casper. 
Wyoming 82601-1918. Telephone: 

(307) 261-5770 

Louis A. Ogaard, Director, Abandoned 
Mine Lands Division, Public Service 
Commission. Capitol Building, 
Bismarck, North Dakota 58505-0165, 
Telephone: (702) 224-4086 
for further information contact: 
Guy Padgett. Telephone: (307) 261-5776. 
supplementary information: 

I. Background 

On December 23,1981, the Secretary 
of the Interior approved the North 
Dakota AMLR program. General 
background information, including the 
Secretary’s findings, the disposition of 
comments, and the conditions of 
approval of the North Dakota AMLR 
program can be found in the December 
23.1981, Federal Register (46 FR 62253). 
Subsequent actions concerning North 


Dakota's program amendments can be 
found at 30 CFR 934.25. 

II. Proposed Amendment 

By letter dated October 31.1991, 
(Administrative Record No. ND-2), 
North Dakota submitted a proposed 
amendment to its program pursuant to 
SMCRA. North Dakota submitted the 
proposed amendment on its own 
initiative. North Dakota proposes to 
make editorial changes to the North 
Dakota Public Service Commission 
Procurement Policy and to amend the 
North Dakota Century Code 38-14.2-04 
to provide for the creation of a state 
abandoned mine reclamation fund set- 
aside trust account. 

III. Public Comment Procedures 

In accordance with the provisions of 
30 CFR 884.14, OSM is seeking comment 
on whether the proposed amendment 
satisfies the applicable program 
approval criteria of 30 CFR 884.15. If the 
amendment is deemed adequate, it will 
become part of the North Dakota 
program. 

Written Comments 

Written comments should be specific, 
pertain only to the issues proposed in 
this rulemaking, and include 
explanations in support of the 
commenter’s recommendations. 
Comments received after the time 
indicated under "dates" or at locations 
other than the Casper Field Office will 
not necessarily be considered in the 
final rulemaking or included in the 
administrative record. 

Public Hearing 

Persons wishing to testify at the 
public hearing should contact the person 
listed under “for further information 
contact” by 4 p.m., m.s.t., December 30, 
1991. The location and time of the 
hearing will be arranged with those 
persons requesting the hearing. If no one 
requests an opportunity to testify at the 
public hearing, the hearing will not be 
held. 

Filing of a written statement at the 
time of the hearing is requested, as it 
will greatly assist the transcriber. 
Submission of written statements in 
advance of the hearing will allow OSM 
officials to prepare adequate responses 
and appropriate questions. 

The public hearing will continue on 
the specified date until all persons 
scheduled to testify have been heard. 
Persons in the audience who have not 
been scheduled to testify, and who wish 
to do so, will be heard following those 
who have been scheduled. The hearing 
will end after all persons scheduled to 
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testify and persons present in the 
audience who wish to testify have been 
heard. 

Public Meeting 

If only one person requests an 
opportunity to testify at a hearing, a 
public meeting, rather than a public 
hearing, may be held. Persons wishing to 
meet with OSM representatives to 
discuss the proposed amendment may 
request a meeting by contacting the 
person listed under "FOR further 
INFORMATION CONTACT." All Such 
meetings will be open to the public and. 
if possible, notices of meetings will be 
posted at the locations listed under 
"addresses." A written summary of 
each meeting will be made a part of the 
administrative record. 

List of Subjects in 30 CFR Part 934 

Intergovernmental relations. Surface 
mining, Underground mining. 

Dated: December 4. 1991. 

Raymond L Lowrie, 

Assistant Director, Western Support Center. 
|FR Doc. 91-29795 Filed 12-12-91: 8:45 am] 

BILUNG CODE 4310-05-M 


30 CFR Part 934 

North Dakota Permanent Regulatory 
Program 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSM). 
Interior. 

action: Proposed rule; public comment 
period and opportunity for public 
hearing on proposed amendment. 

summary: OSM is announcing receipt of 
a proposed amendment to the North 
Dakota permanent regulatory program 
(hereinafter, the "North Dakota 
program") under the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA). The proposed amendment 
pertains to improvidently-issued 
permits, permit term, permit application 
requirement, soil resources 
information, permit revisions, protection 
of fish and wildlife resources, and 
topsoil removal; the proposed 
amendment also contains numerous 
minor editorial revisions. The 
amendment is intended to revise the 
State program to be consistent with the 
corresponding Federal standards, 
incorporate the additional flexibility 
afforded by the revised Federal 
regulations, and improve operational 
efficiency. 

This notice sets forth the times and 
locations that the North Dakota program 
and proposed amendment to that 
program are available for public 


inspection, the comment period during 
which interested persons may submit 
written comments on the proposed 
amendment, and the procedures that 
will be followed regarding the public 
hearing, if one is requested. 
dates: Written comments must be 
received by 4 p.m., m.s.t., January 13. 
1992. If requested, a public hearing on 
the proposed amendment will be held on 
January 7,1992. Requests to present oral 
testimony at the hearing must be 
received by 4 p.m., m.s.t. on December 
30,1991. 

addresses: Written comments should 
be mailed or hand delivered to Guy 
Padgett. Director of the Casper Field 
Office, at the address listed below. 

Copies of the North Dakota program, 
the proposed amendment, and all 
written comments received in response 
to this notice will be available for public 
review at the addresses listed below 
during normal business hours, Monday 
through Friday, excluding holidays. Each 
requester may receive one copy of the 
proposed amendment by contacting 
OSM’s Casper Field Office. 

Guy Padgett, Director, Casper Field 
Office. Office of Surface Mining 
Reclamation and Enforcement; 100 
East B Street, room 2128; Casper, WY 
82601-1918. Telephone: (307) 261-5776 
Edward J. Englerth, Director. Division of 
Reclamation. Public Service 
Commission; Capitol Building; 
Bismarck, ND 58505—0165. Telephone; 
(701) 224-4096. 

FOR FURTHER INFORMATION CONTACT. 

Guy Padgett; Telephone (307) 261-5776. 

SUPPLEMENTARY INFORMATION: 

I. Background on the North Dakota 
Program 

On December 15.1980, the Secretary 
of the Interior approved the North 
Dakota program. General background 
information on the North Dakota 
program, including the Secretary’s 
findings and the disposition of 
comments, can be found in the 
December 15.1980, Federal Register (45 
FR 82246). Subsequent actions 
concerning North Dakota's program and 
program amendments can be found at 30 
CFR 934.12. 934.13, 934.15, 934.16 and 
934.30. 

II. Proposed Amendment 

By letter dated November 19.1991 
(Administrative Record No. ND-O-01). 
North Dakota submitted a proposed 
amendment to its program pursuant to 
SMCRA. North Dakota submitted the 
proposed amendment to the North 
Dakota Administrative Code (NDAC) in 
part in response to OSM’s 30 CFR 732.17 
notification of May 11,1989 


(Administrative Record No. ND-O-02 
regarding the recision of improvidently- 
issued permits), and in part on its own 
initiative to improve its program. 

The NDAC Chapters/Sections North 
Dakota proposes for substantive 
emendation are: NDAC 69-05.24)5-08(1) 
(Permit term). NDAC 69-05.2-08 (Permil 
applications: environmental resources), 
NDAC 69-05.2-90 (Permit applications: 
operation and reclamation plans), 

NDAC 69-05.2-11 (Permit application 
review and revisions), NDAC 69-05.2- 
13-08 (Protection of fish and wildlife), 
and NDAC 69-0.2-15-02 (Removal of 
suitable plant growth material); in 
addition. North Dakota proposes to add 
a new Chapter at NDAC 69-05.2-32 to 
govern improvidently-issued permits. 
Minor editorial changes are also 
proposed in these and additional 
sections. 

III. Public Comment Procedures 

In accordance with the provisions of 
30 CFR 732.17(h). OSM is seeking 
comments on whether the proposed 
amendment satisfies the applicable 
program approval criteria of 30 CFR 
732.15. If the amendment is deemed 
adequate, it will become part of the 
North Dakota program. 

Written Comments 

Written comments should be specific, 
pertain only to the issues proposed in 
this rulemaking, and include 
explanations in support of the 
commentor’s recommendations. 
Comments received after the time 
indicated under "DATES" or at 
locations other than the Casper Field 
Office will not necessarily be 
considered in the final rulemaking or 
included in the administrative record. 

Public Hearing 

Persons wishing to provide comments 
at the public hearing should contact the 
person listed under "FOR further 
information contact" by 4 p.m., m.s.t. 
on December 30,1991. The location and 
time of hearing will be arranged with 
those persons requesting the hearing. If 
no one requests an opportunity to 
provide comments at a public hearing, a 
hearing will not be held. 

Filing of a written statement at the 
time of the hearing is requested as it will 
greatly assist the transcriber. 

Submission of wTitten statements in 
advance of the hearing will allow OSM 
officials to prepare adequate responses 
and appropriate questions. 

The public hearing will continue on 
the specified date until all persons 
scheduled to comment have been heard. 
Persons in the audience who have not 
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been scheduled to comment, and who 
wish to do so, will be heard following 
those who have been scheduled. The 
hearing will end after all persons 
scheduled to comment and persons 
present in the audience who wish to 
comment have been heard. 

Public Meeting 

If only one person requests an 
opportunity to provide comment at a 
hearing, a public meeting, rather than a 
public hearing, may be held. Persons 
wishing to meet with OSM 
representatives to discuss the proposed 
amendment may request a meeting at 
the OSM office listed under “for 
FURTHER INFORMATION CONTACT”. All 
such meetings will be open to the public 
and, if possible, notices of meetings will 
be posted at the locations listed under 
“addresses A written summary of 
each meeting will be made a part of the 
administrative record. 

List of Subjects in 30 CFR Part 934 

Intergovernmental relations, Surface 
mining, Underground mining. 

Dated: December 5,1991. 

Raymond L Lowrie, 

Assistant Director ; Western Support Center. 

I HR Doc. 91-29796 Filed 12-12-91; &45 ara| 

BILLING CODE 4310-05-11 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 86 
IAMS-FRL-4041-4J 

Control of Air Pollution From New 
Motor Vehicles and New Motor Vehicle 
Engines; Regulations Requiring On- 
Board Diagnostic Systems on 1994 
and Later Model Year Light-duty 
Vehicles and Light-Duty Trucks 

agency: Environmental Protection 
Agency (EPA). 

action: Extension of comment period. 

summary: This notice announces an 
extension of the public comment period 
for EPA’s proposed regulation for On- 
Board Diagnostics (OBD) as published in 
the Federal Register on September 24, 
1991 (56 FR 48272}. This extension will 
apply only for comments relevant to 
proposed § 86.094-38 paragraph (g) on 
“Maintenance instructions.** 
dates: The comment period for 
comments pursuant to proposed 
§ 8G.094-38(g) will remain open until 
January 10,1992. The closing of the 
formal comment period for comments 
associated with any other aspects of the 
proposal will remain December 9.1991. 


Any comments received after that date, 
except those concerning § 86.094-38(g), 
will be considered to the extent 
possible. 

addresses: Written comments should 
be submitted (in duplicate if possible] 
to: The Air Docket, room M-1500 (LE- 
131), Waterside Mall, Attention: Docket 
No. A-90-35, 401 M Street SW„ 
Washington, DC 20400. 

Materials relevant to this proposed 
rulemaking are contained in Dodtet No. 
A-90-35. The docket is located on the 
first floor of the above address and may 
be inspected from 8:30 a.m. until noon 
and from 1:30 p.m. until 3:30 p.m. 
Monday through Friday. A reasonable 
fee may be charged by EPA for copying 
docket material. 

FOR FURTHER INFORMATION CONTACT! 

Mr. Todd Sherwood. Certification 
Division, U.S. Environmental Protection 
Agency. 2565 Plymouth Road, Ann 
Arbor, Michigan 48105. telephone (313) 
668-4405. 

SUPPLEMENTARY INFORMATION: The 

Notice of Proposal for OBD was 
published on September 24,1991. Upon 
publication a 45 day period was 
provided prior to the public hearing, 
held November 6 and 7 1991. After the 
public hearing, the docket was left open 
for submittal of written comments from 
the public an additional 30 days. EPA 
believed this 75 day comment period 
would be sufficiently long to allow full 
consideration of all aspects of the 
proposal. 

Subsequent to the public hearing, the 
Agency has received letters from both 
the Motor Vehicle Manufacturers 
Association (MVMA) and the 
Association of International Automobile 
Manufacturers (AIAM) requesting an 
extension of the comment period to 
allow further assessment of the 
requirements on their member 
companies service operations. 

Sectors of automobile companies 
involved in servicing vehicles in use 
including, for example, distributing 
service information, apparently are not 
normally involved in commenting on 
proposed automobile emission 
regulations. Involving these groups to 
the extent necessary to provide fully 
adequate comment will, according to 
these manufacturers, require additional 
time. This has resulted in these requests 
for extension of the comment period. 

EPA has reviewed these requests 
considering the Agency’s desire for full 
public participation and the broad scope 
of the OBD proposal, and has decided 
that it is appropriate to extend the 
comment period until January 10.1992. 
However, this extension is being made 
only for comments associated with the 
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service information availability 
requirements. The close of the comment 
period for comments associated with all 
other aspects of the proposal remains 
December 9.1991. 

Dated: December 5.1991. 

Michael Shapiro, 

A cting A ssistant Administrator for A ir and 
Radiation. 

[FR Doc. 91-29851 Filed 12-12-91; 8:45 am] 

B1UJWO CODE 5540-50-41 


40 CFR Part 180 
ICPP- 300240; FRL-3950-31 
RIN 2070 AC-18 

L-Glutamtc Acid; Tolerance Exemption 

agency: Environmental Protection 
Agency (EPA). 
action: Proposed rule. 

summary: This document proposes that 
an exemption from the requirement of a 
tolerance be established for residues of 
L-glutamic acid (CAS Registry No. 56-86- 
0) when used as an inert ingredient 
(nutrient) in pesticide formulations 
applied to growing crops only. This 
proposed regulation was requested by 
Farrson Chemicals. 
dates: Comments, identified by the 
document control number, [OPP-300240J, 
must be received on or before January 
13,1992. 

ADDRESSES: By mail, submit written 
comments to: Public Response and 
Program Resources Branch, Field 
Operations Division (H7506C), Office of 
Pesticide Programs, Environmental 
Protection Agency. 401 M St., SW„ 
Washington. DC 20460. In person, 
deliver comments to: Rm. 1128, CM #2, 
1921 Jefferson Davis Hwy.. Arlington, 

VA 22202. 

Information submitted as a comment 
concerning this document may be 
claimed confidential by marking any 
part or ail of that information as 
“Confidential Business Information” 
(CB1). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2. A 
copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential will 
be included in the public docket by EPA 
without prior notice. 'The public docket 
is available for public inspection in Rm. 
1128 at the address given above, from 8 
a.m. to 4 p.m., Monday through Friday, 
excluding legal holidays. 

FOR FURTHER INFORMATION CONTACT: By 
mail: Kerry Leifer, Registration Support 
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Branch. Registration Division (H7505C), 
Office of Pesticide Programs. 
Environmental Protection Agency, 401 M 
St., SW.. Washington, DC 20460. Office 
location and telephone number: Rm. 711, 
CM -2.1921 Jefferson Davis Hwy.. 
Arlington, VA 22202. (703J-557-5180. 
SUPPLEMENTARY INFORMATION: At the 
request of Farrson Chemicals. P.O. Box 
7134. Kennewick. WA 99336, and 
pursuant to section 408(e) of the Federal 
Food, Drug, and Cosmetic Act (21 U.S.C. 
346a(e)), the Administrator proposes to 
amend 40 CFR 180.1001(d) by 
establishing an exemption from the 
requirement of a tolerance for the 
chemical L-glutamic acid when used as 
an inert ingredient (nutrient) in pesticide 
formulations applied to growing crops 
only. 

Inert ingredients are all ingredients 
that are not active ingredients as 
defined in 40 CFR 162.3(c). and include, 
but are not limited to. the following 
types of ingredients (except when they 
have a pesticidal efficacy of their own): 
solvents such as alcohols and 
hydrocarbons; surfactants such as 
polyoxyethylene polymers and fatty 
acids; carriers such as clay and 
diatomaceous earth; thickeners such as 
carrageenan and modified cellulose; 
wetting, spreading, and dispersing 
agents; propellants in aerosol 
dispensers; microencapsulating agents; 
and emulsifiers. The term “inert” is not 
intended to imply nontoxicity; the 
ingredient may or may not be 
chemically active. 

The data submitted in the petition and 
other relevant material have been 
evaluated. As part of the EPA policy 
statement on inert ingredients published 
in the Federal Register of April 22. 1987 
(52 FR 13305), the Agency established 
data requirements which will be used to 
evaluate the risks posed by the presence 
of an inert ingredient in a pesticide 
formulation. Exemptions from some or 
all of the requirements may be granted if 
it can be determined that the inert 
ingredient will not present an 
unreasonable risk of injury to health or 
the environment. The Agency has 
decided that the data normally required 
to support the proposed tolerance 
exemption for L-glutamic acid will not 
need to be submitted. The rationale for 
this decision is described below. 

1. L-glutamic acid is a naturally 
occurring amino acid present in all 
living cells. As an amino acid. L- 
glutamic acid is a component of proteins 
and is found in large quantities in plant 
seed proteins. 

2. L-glutamic acid is classified as a 
nonessential amino acid, i.e., it is 


synthesized by organisms via numerous 
anabolic pathways. In plant cells. L- 
glutamic acid is a precusor of folic acid 
and is incorporated into glutathione, a 
tripeptide which ploys an important role 
in plant respiration. 

3. As an integral component of plant 
seed proteins, seeds naturally contain 
approximately 10 times as much L- 
glutamic acid (on a per-acre basis) than 
would result from the maximum 
proposed rates of application of L- 
glutamic acid in pesticide (seed 
treatment) formulations. 

4. The daily dietary intake of L- 
glutamic acid is about 16 grams, 
assuming the daily intake of dietary 
proteins is 80 grams. The contribution of 
a seed treatment pesticide formulation 
containing L-glutamic acid to the daily 
dietary intake of L-glutamic acid would 
be negligible. 

5. L-glutamic acid is listed under 21 
CFR 182.1045 as a multiple-purpose 
GRAS (generally recognized as safe) 
food substance. 

6. The sodium salt of L-glutamic acid, 
monosodium glutamate, is a food 
ingredient that is considered GRAS 
under 21 CFR 182.1. 

Under the EPA review procedures for 
tolerance exemptions for inert 
ingredients, the Agency conducts a 
review of the data base supporting any 
prior clearances, the data available in 
the scientific literature, and any other 
relevant data. Based on a review of such 
data, the Agency has determined that no 
additional test data will be required to 
support this regulation. 

Based upon the above information 
and review of its use, it has been found 
that, when used in accordance with 
good agricultural practice, this 
ingredient is useful and does not pose a 
risk to human health or the environment. 
Therefore, it is proposed that the 
exemption from the requirement of a 
tolerance be established as set forth 
below. 

Any person who has registered or 
submitted an application for registration 
of a pesticide, under the Federal 
Insecticide, Fungicide, and Rodenticide 
Act (FIFRA) as amended, which 
contains any of the ingredients listed 
herein, may request within 30 days after 
publication of this document in the 
Federal Register that this rulemaking 
proposal be referred to an Advisory 
Committee in accordance with section 
408(e) of the Federal Food. Drug, and 
Cosmetic Act. 

Interested persons are invited to 
submit w r ritten comments on the 
proposed regulation. Comments must 
bear a notation indicating the document 
control number. [OPP-300240J. All 


wrritten comments filed in response to 
this petition will be available in the 
Public Response and Program Resources 
Branch, at the address given above from 
8 a.m. to 4 p.m., Monday through Friday, 
except legal holidays. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub.L. 96-354 
Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic on a substantial number of 
small entities. A certification statement 
to this effect was published in the 
Federal Register of May 4,1981 (46 FR 
24950). 

List of Subjects in 40 CFR Part 180 

Administrative practice and 
procedure, Agricultural commodities, 
Pesticides and pests, Recording and 
recordkeeping requirements. 

Dated: October 1.1991. 

Anne E. Lindsay, 

Director. Registration Division. Office of 
Pesticide Programs. 

Therefore, it is proposed that 40 CFR 
part 180 be amended as follows: 

PART 180—(AMENDED) 

1. The authority citation for part 180 
continues to read as follows: 

Authority: 21 U.S.C. 346a and 371. 

2. Section 180.1001(d) is amended in 
the table therein by adding and 
alphabetically inserting the inert 
ingredient, to read as follows: 

§ 180.1001 Exemptions from the 
requirements of a tolerance. 


(d)‘ * * 


Inert ingredients 

Limits 

Uses 

• • 

• • 

• 

L-glutamic acid 

Seed 

Rant nutrient 

(C*K>NO.; CAS 
Reg. No 56-86-0) 

• • 

treatment 
use only. 

• • 

• 


[FK Doc. 91-29762 Filed 12-12-91; 8:45 am| 

BILLING CODE SKO-50-F 
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FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

44 CFR Part 67 

(Docket No. FEMA-7032! 

Federal Insurance Administration; 
Proposed Rood Elevation 
Determinations 

agency: Federal Emergency 
Management Agency. 
action: Proposed rule; correction. 

summary: This document corrects a 
Notice of Proposed Modified 
Determinations of base (100-year) flood 
elevations previously published at 56 FR 
41316 on August 20,1991. This correction 


notice provides a more accurate 
representation of the Flood Insurance 
Study and Flood Insurance Rate Map for 
the City of Corpus Christi, Nueces and 
Kleberg Counties, Texas. 

FOR FURTHER INFORMATION CONTACT: 
William R. Locke. Chief, Risk Studies 
Division, Federal Insurance 
Administration, Federal Emergency 
Management Agency. Washington, DC 
20472, (202) 646-2754. 

SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management 
Agency gives notice of the correction to 
the Notice of Proposed Modified 
Determinations of base (100-year) flood 
elevations for selected locations in the 
City of Corpus Chriati, Nueces and 
Kleberg Counties. Texas, previously 


published at 56 FR 41316 on August 20, 
1991, in accordance with section 110 of 
the Flood Disaster Protection Act of 1973 
(Pub. L. 93-234). 87 Stat. 980, which 
added section 1363 to the National Flood 
Insurance Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 (Pub. L 90-448)). 42 U.S.C 4001- 
4128. and 44 CFR part 67. 

List of Subjects in 44 CFR Part 67 

Flood insurance. Floodplains. 

On page 41322, in the August 20.1991 
issue of the Federal Register the entries 
for the Gulf of Mexico, Laguna Madre, 
and Corpus Christ! Bay under Corpus 
Christi, City (Nueces and Kleberg 
Counties), in Texas, are corrected to 
read as follows: 


Source of flooding 

Location 

Existing 

Depth in 
feet above 
ground * 

Modified 

Gulf of Mexico eastern..... . 

Mustang Island shoreline southeast of Coyote Island. 

*10 

*13 


West of Leeward Dnve...„. 

*0 

*9 

Laguna Madre...... 

Wilsons Cut.... . 

*8 

•g 


Parte Road No. 22 approximately 2,200 feet aovth of Commodores Drive_ 

*8 

*10 

Corpus Chris*__ 

Mustang Island western shoreline approxunatety 9,000 feet south of Coyote Island ... 

*8 

*9 


Approximately 3,000 feet northwest of Peiooe Island___ 

*8 

*10 


1 'Elevation in Feet (NGVD). 


Issued: November 27.1991. 

C.M. “Bud" Schauerte, 

Administrator, Federal Insurance 
Administration, 

[FR Doc. 91-29839 Filed 12-12-91; 8:45 emj 

BILLING COOC •718-03-11 


44 CFR Part 81 
RIN 3067-AB88 

Federal Crime Insurance Program 

AGENCY: Federal Insurance 
Administration (FLA), Federal 
Emergency Management Agency 
(FEMA). 

action: Proposed rule. 

summary: This proposed rule amends 
the list of jurisdictions in which there 
exists a critical crime insurance 
availability problem that has not been 
resolved at the local level and deletes 
from eligibility under the Federal Crime 
Insurance Program (FC1P) Delaware. 
Rhode Island, Tennessee, and the Virgin 
Islands, making their citizens ineligible 
to purchase Federal Crime Insurance 
policies against burglary and robbery 
losses under the FC1P after April 1,1992. 
The Federal Insurance Administrator 
has determined there is no longer a 
critical crime insurance availability 
problem in these jurisdictions. 


dates: Comments must be received on 
or before February 11,1992. 
addresses: Persons wishing to 
comment should submit comments in 
duplicate to the Rules Docket Clerk, 
Office of General Counsel, Federal 
Emergency Management Agency, 500 C 
Street, SW., Washington. DC 20472. 

FOR FURTHER INFORMATION CONTACT: 
Kimber A. Wald, Federal Insurance 
Administration. Federal Emergency 
Management Agency, 500 C Street SW„ 
Washington, DC 20472, telephone 
number (202) 646-3440. 

SUPPLEMENTARY INFORMATION: This 
action is being taken under the authority 
of 12 U.S.C. 1749bbb-17, on the basis of 
the Administrator’s continuing review of 
the extent of any critical problem of 
crime insurance availability in the 
various states. This action follows 
extensive contact efforts with Delaware, 
Rhode Island, Tennessee, and the Virgin 
Islands. 

FEMA has determined, based upon an 
Environmental Assessment, that the 
final rule does not have significant 
impact upon the quality of the human 
environment. As a result, an 
Environmental Impact Statement will 
not be prepared. A finding of no 
significant impact is included in the 
formal docket files and is available for 
public inspection and copying at the 


Rules Docket Clerk, Office of General 
Counsel. Federal Emergency 
Management Agency, 500 C Street, 
Washington, DC 20472. 

The proposed rule does not have a 
significant economic impact on a 
substantial number of smaller entities 
and has not undergone regulatory 
flexibility analysis. 

The proposed rule i9 not a “major 
rule” as defined in Executive Order 
12291, dated February 17,1981, and 
hence, no regulatory analysis has been 
prepared. 

FEMA has determined that this 
proposed rule does not contain a 
collection of information requirement as 
described in section 3504(b) of the 
Paperwork Reduction Act. 

List of Subjects in 44 CFR Part 81 

Federal crime insurance program. 

PART 81 [AMENDED] 

Accordingly, 44 CFR part 81 is 
amended as follows: 

1. The authority citation for pari 81 
continues to read as follows: 

Authority: 12 U.S.C. 1749bbb. et seq.. 
Reorganization Plan No. 3 of 1978, EO 12127. 

2. In § 81.1 paragraph (b)(1) is revised 
to read as follows: 
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§ 81.1 States eligible for the sale of crime 
Insurance. 

***** 

(b)(1) On the basis of the information 
available, the Federal Insurance 
Administrator has determined that the 
District of Columbia, the 
Commonwealth of Puerto Rico, and the 
States set forth in this paragraph have 
an unresolved critical crime insurance 
market unavailability problem requires 
the operation of the Federal Crime 
Insurance Program therein as of April 1, 
1992: 

Alabama 
California 
Connecticut 
Florida 
Georgia 
Illinois 
Kansas 

***** 

Du ted: December 6,1991. 

C.M. “Bud” Schauerte, 

Federal Insurance Administrator. 

|FR Doc. 91-29040 Filed 12-12-91; 8:45 am) 

BILLING CODE 671S-21-* 


DEPARTMENT OF TRANSPORTATION 

National Highway Traffic Safety 
Administration 

49 CFR Parts 564 and 571 
(Docket No. 85-15; Notice 11] 

RIN 2127-AE07 

Federal Motor Vehicle Safety 
Standards; Lamps Reflective Devices 
and Associated Equipment 
Replaceable Light Source Dimensional 
Information and Overhead Roadway 
Sign Illumination 

AGENCY: National Highway Traffic 
Safety Administration (NHTSA), 
Department of Transportation. 

ACTION: Supplemental notice of 
proposed rulemaking; extension of 
comment period. 

summary: This notice grants a request 
from the Advocates for Highway and 


Auto Safety. Chrysler Corporation, and 
the Motor Vehicle Manufacturer’s 
Association for extension of the period 
to submit written comments on an 
agency Supplemental Notice of 
Proposed Rulemaking which would 
establish new part 564 Replaceable 
Light Source Dimensional Information, 
and add minimum roadway sign 
illumination requirements to Federal 
Motor Vehicle Standard No. 108, Lamps. 
Reflective Devices and Associated 
Equipment. The comment closing date is 
changed from December 17,1991. to 
March 16.1992. 

dates: Comments must be received on 
or before March 16,1992. 
addresses: Comments should refer to 
the docket and notice numbers above 
and be submitted to: Docket Section. 
National Highway Traffic Safety 
Administration. 400 Seventh Street SW., 
Washington, DC 20590. Docket hours are 
9:30 am. to 4 pm., Monday through 
Friday. 

FOR FURTHER INFORMATION CONTACT. 

Richard Van Iderstine, Office of Vehicle 
Safety Standards. National Highway 
Traffic Safety Administration, 400 
Seventh Street SW., Washington, DC 
20590. Telephone: (202) 366-5280. 
SUPPLEMENTARY INFORMATION: On 
October 18.1991, NHTSA published in 
the Federal Register (56 FR 52242) a 
Supplemental Notice of Proposed 
Rulemaking (SNPRM) to establish a new 
Part 564 Replaceable Light Source 
Dimensional Information which would 
delete the need to petition for new 
headlamp light sources. The SNPRM 
also proposed that one set of four test 
point values be adopted in its entirety to 
assure the maintenance of minimum 
levels of illumination for overhead and 
roadside highway signs. The agency 
originally established a 60-day comment 
period. 

The Advocates for Highway and Auto 
Safety claimed that this proposal had 
offered two options for achieving 
minimum sign illumination and thus, 
detailed comments would be necessary 


to discuss the options. Additionally. 
Advocates stated that it advised a 
number of major highway safety and 
other transportation organizations of the 
potential impact of the choice between 
sign illumination and glare. It stated that 
it and many of the other groups needed 
more time to prepare responses, since 
many have major convocations in the 
early part of the year connected with the 
meetings of the Transportation Research 
Board and the National Committee on 
Uniform Traffic Control Devices. Thus, 
it requested a sixty day extension of the 
comment period. 

Chrysler Corporation stated that its 
lack of confidence in its ability to 
comply with the proposed minimum sign 
illumination requirements would lead to 
it not supporting the proposal at this 
time. It stated that it has performed 
some headlamp evaluations, and at least 
two do not meet the proposed 
requirements, contrary to the 
expectations expressed in the notice. It 
stated, however, that given time to 
perform further evaluations, it would 
feel more confident on the merits of the 
proposal and how it affects Chrysler. 
Thus it requested a ninety day extension 
until March 16,1992. 

The Motor Vehicles Manufacturers 
Association expressed a similar position 
to that of Chrysler, one of its seven 
members. It urged extension to March 
16, 1992. also. 

After consideration of the request, 
NHTSA has decided to extend the 
comment period until March 16,1992. 
The agency has concluded that this 
extension of the comment period is 
warranted considering the apparent 
significance of this rulemaking, and the 
need to conduct evaluations and tests, 
and the desire to discuss the proposal at 
national meetings to be conducted early 
next year. 

Issued on: December 10,1991. 

Barry Felrice, 

Associated Administrator for Rulemaking. 

|FR Doc. 91-29877 Filed 12-12-91; 8:45 am| 
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DEPARTMENT OF AGRICULTURE 
Forest Service 

Rocky Canyon Timber Sale, Boise 
National Forest, Valley County, ID 

agency: Forest Service. USDA. 
action: Notice of intent to prepare an 
environmental impact statement. 

summary: The Forest Service will 
prepare an environmental impact 
statement (EIS) for a timber sale located 
within the Bear Wallow inventoried 
roadless area (IRA), on the Emmett 
Ranger District, Boise National Forest. 
The project area i9 approximately 10 
road miles north of Crouch, Idaho, and 
about 65 road miles north of Boise, 

Idaho. 

The agency invites written comments 
and suggestions on the scope of the 
analysis. The agency also hereby gives 
notice of the environmental analysis and 
decisionmaking process that will occur 
on the proposal so that interested and 
affected people are aware of how they 
may participate and contribute to the 
final decision. 

dates: The proposal will be scoped by 
tw o public meetings, to be held on 
Tuesday, January 14.1992 in Crouch. 
Idaho at the Crouch Community Hall. 
The meetings will be held from 12 to 1 
pm. and from 7 to 8:30 pm. In addition, 
the Emmett Ranger District will mail an 
informational letter and request for 
comments in early December. 1991 to 
people who may be interested or 
affected by the decision. Legal notices 
inviting comments will also be 
published in local newspapers. 
Comments received from these meetings 
and request for comments will be 
incorporated into the analysis process. 

Additional written comments 
concerning the proposal are encouraged. 
To be considered in the Draft 
Environmental Impact Statement (DEIS), 
comments should be submitted by 
January 13,1992. 


addresses: Submit written comments 
to: District Ranger. Emmett Ranger 
District; Boise National Forest; 1648 N. 
Washington; Emmett, ID 83617. 

FOR FURTHER INFORMATION CONTACT: 
Don Dittmer; Timber Management 
Assistant; Emmett Ranger District; (208) 
365-3811. 

SUPPLEMENTARY INFORMATION: The 

purpose of the proposed action is to help 
achieve the desire future condition of a 
healthy, diverse forest in which 
important resource values, including 
healthy timber stands, are sustained. 
The action is also needed to help meet 
the goals and objectives established by 
the Boise National Forest Land and 
Resource Management Plan (Forest 
Plan), and to provide raw sawlogs to 
help sustain local sawmills and 
maintain local economies. The project 
areas is located in the Middle Fork 
Payette River drainage. 

The proposed action is to harvest 
approximately 15 million board feet 
(MMBF) of sawtimber from about 3000 
acres, using helicopter yarding on 
approximately 95 percent of this area. 
The remaining 5 percent of the area 
would be harvested using other yarding 
systems. Selection harvest methods 
would be undertaken, and an uneven- 
aged appearance would be retained. No 
winter logging would occur. Openings of 
up to 15 to 20 acres could be created, 
where needed to address insect and 
disease infestations. Up to 
approximately 65 percent of the Bear 
Wallow IRA could be treated. Because 
much of the transportation system is in 
place, new development would be 
limited to construction of an additional 
helicopter landing and associated short 
road spurs on the periphery of the IRA. 
Improvement of a portion of the Middle 
Fork Payette River road would also be 
undertaken to reduce sedimentation and 
improve water quality. As part of this 
project, areas of “dedicated” old-growth 
within the project area would be more 
accurately delineated. 

Alternatives to the proposal will 
consider various amounts and 
combinations of activities. The most 
significant differences between 
alternatives will be; (1) The amount of 
inventoried roadless area that is 
harvested; (2) the volume of timber 
harv ested; (3) the level of improvement 
to a portion of the Middle Fork Payette 
River road; and (4) the economic 
viability of each alternative. A “No 


Action” (i.e., the project will not occur) 
alternative will also be considered in 
the analysis. 

As lead agency, the Forest Service 
will analyze and document direct, 
indirect and cumulative environmental 
effects of the alternatives. Each 
alternative will include mitigation 
measures and monitoring requirements. 

The EIS will tier to the 1990 Boise 
Forest Plan Final Environmental Impact 
Statement (FEIS), which has developed 
in the Forest Plan specific goals, 
objectives, desired future conditions, 
management area direction and 
standards for the project area. The 
project area i9 located in the Scriver 
Creek Management Area 45 of the 
Forest Plan. Direction for this area 
emphasizes the maintenance of the high- 
quality visual resource along the Middle 
Fork Payette River, protection of wildlife 
winter range along the lower Middle 
Fork Payette River, and improvement of 
water quality and fish habitat. 

Preliminary issues for the proposal 
include the following: 

—Effect on winter recreation and big- 
game winter range; 

—Effect on public safety and summer 
recreation during harvest and log 
haul; 

—Effect on sedimentation, water 
quality, fish habitat, and the Middle 
Fork Payette River’s status as a State 
of Idaho “stream segment of concern; 
—Effect on the high-quality visual 
resource along the Middle Fork 
Payette Riven 

—Effect on the Middle Fork Payette 
River's eligibilility for further study as 
a potential “Recreational” riven 
—Effect on “dedicated” old-growth 
habitat; 

—Effect on the level of harvest-created 
(“activity”) fuels; 

—Effect on the undeveloped character 
of the Bear Wallow IRA; and 
—Cumulative effects on water quality, 
and wildlife and fish habitat. 

The scoping process for this project is 
intended to further define these and 
other preliminary issues. 

Federal, State and local agencies, 
potential purchasers, and other 
organizations and individuals who may 
be interested in or affected by the 
decision are invited to participate in the 
scoping process. This process includes 
identifying major issues; determining 
potential cooperating agencies; and 










65040 


Federal Register / Vol. 56, No. 240 / Friday, December 13, 1991 / Notices 


identifying groups or individuals 
interested or affected by the decision. 

The analysis is expected to take 
approximately seven months. The DEIS 
is scheduled to be completed and 
available for public review in June, 1992. 
The FEIS and Record of Decision are 
scheduled to be completed by October. 
1992. 

The District Ranger, Emmett Ranger 
District, Boise National Forest, is the 
responsible official. 

The comment period on the DEIS will 
be 45 days from the date the 
Environmental Protection Agency’s 
notice of availability appears in the 
Federal Register. It is very important 
that those interested in the proposed 
action participate at that time. To be 
most helpful, comments on the DEIS 
should be as specific as possible and 
may address the adequacy of the 
statement or the merits of the 
alternatives discussed (see the Council 
on Environmental Quality regulations 
for implementing the procedural 
provisions of the National 
Environmental Policy Act at 40 CFR 
1503.3). 

In addition. Federal court decisions 
have established that reviewers of 
DEISs must structure their participation 
in the environmental review of the 
proposal so that it is meaningful and 
alerts an agency to the reviwers* 
position and contentions ( Vermont 
Yankee Nuclear Power Carp. v. NRDC, 
435 U.S. 519, 553 (1978]). Environmental 
objections that could have been raised 
at the draft stage may be waived if not 
raised until after completion of the FEIS 
(City of Angoon v. Hodel, Ninth Circuit, 
1986; and Wisconsin Heritages, Inc. v. 
Harris, 490 F. Supp. 1334,1338 [E.D. Wis. 
1980]). The reason for this is to insure 
that substantative comments and 
objections are made available to the 
Forest Service at a time when it can 
meaningfully consider them and respond 
to them in the FEIS. 

Dated: December 2.1991. 

Paul Moroz, 

Acting District Ranger. 

[FR Doc. 89-29782 Filed 12-12-91; 8:45 am] 
BILLING COOE 3410-11-M 


DEPARTMENT OF COMMERCE 
Foreign-Trade Zones Board 
(Docket 79-91] 

Foreign-Trade Zone 72—Indianapolis, 
IN; Application for Subzone Hurco 
Machine Tool Plant, Indianapolis, IN 

An application has been submitted to 
the Foreign-Trade Zones Board (the 


Board) by the Indianapolis Airport 
Authority, grantee of FTZ 72, requesting 
special-purpose subzone status for the 
machine tool manufacturing facility of 
Hurco Companies, Inc. (Hurco) in 
Indianapolis, Indiana. The application 
was submitted pursuant to the 
provisions of the Foreign-Trade Zones 
Act, as amended (19 U.S.C. 81a-81u). 
and the regulations of the Board (15 CFR 
part 400). It was formally Tiled on 
November 6.1991. 

The Hurco plant (168,000 sq. ft. on 9.5 
acres) is located at One Technology 
Way, 6460 Saguaro Court, in northwest 
Indianapolis. TTie facility (321 
employees), which includes operations 
of two Hurco subsidiaries—Autobend 
Systems and Hurco Manufacturing 
Company—is used to manufacture 
stand-alone computer numerical control 
(CNC) machine tools, press brake 
gauging systems, and the 
microprocessor-based electronic 
controls and software for such machine 
tools. Certain components (currently 
about half of total value) are purchased 
from abroad, including machine tools, 
parts for machine tools, power 
transmission items, electrical motors 
and generators, electrical capacitors and 
resistors, printed circuits, consoles for 
electric controls, cathode ray tubes, 
diodes, transistors, semi-conductors, 
electrical insulators, rubber tubes and 
hoses, iron and steel pipe fittings, 
screws, bolt, taps, valves, liquid pumps 
and parts, and air/vacuum pumps and 
parts. 

Zone procedures would exempt Hurco 
from Customs duty payments on 
material used in production for export. 
On domestic sales the company would 
be able to choose the duty rates that 
apply to finished products (zero-9.5 
percent). The duty rates on the foreign 
materials range from zero to 15 percent. 
The application indicates that zone 
savings will help improve the plant’s 
international competitiveness. 

In accordance with the Board’s 
regulations, an examiners committee 
has been approved to investigate the 
application and report to the Board. The 
committee consists of: Dennis Puccinelli 
(Chairman), Foreign-Trade Zones Staff. 
U.S. Department of Commerce. 
Washington, DC 20230; John F. Nelson. 
District Director. U.S. Customs Service. 
North Central Region. 55 Erieview Plaza. 
Cleveland, OH 44114; and Colonel David 
E. Peixotto, District Engineer, U.S. Army 
Engineer District Louisville. P.O. Box 59. 
Louisville, Kentucky, 40210-0059. 

Comments concerning the proposed 
subzone are invited in writing from 
interested parties. They should be 
addressed to the Board’s Executive 
Secretai 7 at the address below and 


postmarked on or before January 27. 
1991. 

A copy of the application is available 
for public inspection at each of the 
following locations: 

Office of the District Director, U.S. 
Department of Commerce. One North 
Capitol Ave. suite 520, Indianapolis. 
Indiana 46204. 

Office of the Executive Secretary, 
Foreign-Trade Zones Board, U.S. 
Department of Commerce, 14th & 
Pennsylvania Avenue, NW., room 
3716, Washington, DC 2023a 
Dated: December 6.1991. 

John ]. Da Ponte. Jr., 

Executive Secretary. 

(FR Doc. 91-29863 Filed 12-12-91; 8:45 am] 

BILLING CODE 3510-0S-U 


( Docket No. 78-91] 

Foreign-Trade Zone 37—Orange 
County, NY; Application for Subzone 
Bally Footwear and Accessories 
Distribution Facility New Rochelle, 
Westchester County, NY (New York 
Port of Entry) 

An application has been submitted to 
the Foreign-Trade Zones Board (the 
Board) by the County of Orange, New 
York, grantee of FTZ 37, requesting 
special-purpose subzone status for the 
distribution facility of Bally, Inc. located 
in New Rochelle. New York. The 
application was submitted pursuant to 
the provisions of the Foreign-Trade 
Zones Act as amended (19 U.S.C. 81a- 
81u), and the regulations of the Board 
(15 CFR part 400). It was formally filed 
on November 8,1991. 

The Bally facility (3.96 acres, 172,432 
sq. ft.) is located at 20 Commerce Drive. 
New Rochelle. The facility is used to 
inspect, package, and distribute shoes 
and accessories, and to assemble shoe 
and accessory sets. Accessories include 
handbags, leather goods, leather belts, 
men’s outerwear, neckwear, and 
executive leather goods. Most of the 
shoes and accessories are purchased 
from abroad and a substantial portion is 
reexported. 

Zone procedures would exempt Bally, 
Inc. from Customs duty payments on 
products that are reexported. Damaged 
merchandise also would be exempt from 
Customs duty payments. On sales to the 
domestic market, the company would be 
able to defer duty payments. The 
applicant indicates that zone savings 
will improve the plant’s competitiveness 
in international markets and would 
increase export opportunities to North 
and South America. 
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In accordance with the Board’s 
regulations, an examiners committee 
has been appointed to investigate the 
application and report to the Board. The 
committee consists of: Dennis Puccinelli 
(Chairman), Foreign-Trade Zones Staff, 
U.S. Department of Commerce. 
Washington, DC 20230; Jean F. Maguire. 
Area Director, U.S. Customs Service, 
New York Seaport Area, room 423. 6 
World Trade Center. New York, NY 
10048; and, Colonel R. M. Danielson, 
District Engineer, U.S. Army Engineer 
District New York, 26 Federal Plaza. 

New York, NY 10278-0090. 

Comments concerning the proposed 
foreign-trade subzone are invited from 
interested parties. They should be 
addressed to the Board’s Executive 
Secretary at the address below and 
postmarked on or before January 24, 
1992. 

A copy of the application and 
accompanying exhibits will be available 
for public inspection at each of the 
following locations: 

U.S. Department of Commerce District 
Office, room 3718, Fed. Office Bldg., 26 
Federal Plaza, New York, NY 10278. 
Office of the Executive Secretary, 
Foreign-Trade Zones Board, U.S. 
Department of Commerce, room 3716, 
14th Street and Constitution Avenue. 
NW.. Washington, DC 20230. 

Dated: December 6.1991. 

John J. Da Ponte. Jr., 

Executive Secretary. 

|FR Doc. 91-29868 Filed 12-12-91; 8:45 ami 

BILUNG COO€ 3510-DS-M 


[Docket 80-91) 

Foreign-Trade Zone 151—Findlay, OH; 
Application for Subzone Consolidated 
Biscuit Company Food Products Plant, 
McComb, OH 

An application has been submitted to 
the Foreign-Trade Zones Board (the 
Board) by the Community Development 
Foundation, grantee of FTZ 151, Findlay, 
Ohio, requesting special-purpose 
subzone status for the food products 
manufacturing facilities of Consolidated 
Baking Company (CBC). McComb 
(Hancock County), Ohio. The 
application was submitted pursuant to 
the provisions of the Foreign-Trade 
Zones Act, as amended (19 U.S.C. 81a- 
81 u), and the regulations of the Board 
(15 CFR part 400). It was formally filed 
on November 6,1991. 

The CBC facility (495.400 sq. ft. on 28 
acres; 1,500 employees) is used to 
manufacture, warehouse and distribute 
baked cookies and crackers for both the 
domestic market and export. It is 
located at Rader Road and Township 


Road 105 in McComb, Ohio, 
approximately 10 miles northwest of 
Findlay and 55 miles southwest of 
Toledo, Ohio. 

The firm purchases most of the 
ingredients for its products from 
domestic sources, including sugar and 
milk products. The ingredients sourced 
from abroad include fig paste, 
compound chocolate chips, coconut, 
canola oil and lactalbumin (duty rate 
range: free—3.5%, $.44/kg). Chocolate 
chips are subject to a USDA Sugar 
Containing Product quota, and the 
application indicates that Customs entry 
would be made on this product prior to 
admission to the subzone. 

Zone procedures would exempt CBC 
from Customs duty payments on the 
foreign ingredients used in its export 
product. On its domestic sales, the 
company would be able to choose duty 
rates that apply to finished baked food 
products (HTS Heading 1905; duty rate: 
free). The applicant indicates that 
subzone status would help improve 
CBC’s international competitiveness. 

In accordance with the Board’s 
regulations, an examiners committee 
has been appointed to investigate the 
application and report to the Board. The 
committee consists of Dennis Puccinelli 
(Chairman), Foreign-Trade Zones Staff, 
U.S. Department of Commerce, 
Washington, DC 20230; John F. Nelson, 
District Director, U.S. Customs Service, 
North Central Region, 55 Erieview Plaza, 
Cleveland, Ohio 44114; and, Colonel 
John W. Morris, District Engineer, U.S. 
Army Engineer District Buffalo. 1776 
Niagara Street, Buffalo. New York 
14207-3199. 

Comments concerning the proposed 
foreign-trade subzone are invited from 
interested parties. They should be 
addressed to the Board's Executive 
Secretary at the address below and 
postmarked on or before January 27. 
1992. 

A copy of the application and 
accompanying exhibits will be available 
for public inspection at each of the 
following locations: 

Office of the Port Director, U.S. Customs 

Service, 234 N. Summit Street, room 

704, Toledo, Ohio 43604. 

Office of the Executive Secretary, 

Foreign-Trade Zones Board, U.S. 

Department of Commerce, room 3716. 

14th Street and Constitution Avenue, 

NW.. Washington. DC 20230. 

Dated: December 6.1991. 

John J. Da Ponte. Jr., 

Executive Secretary. 

[FR Doc. 91-29864 Filed 12-12-91; 8:45 am] 

BILLING COOC 3510-DS-M 


International Trade Administration 
(A-351-602) 

Certain Carbon Steel Butt-Weld Pipe 
Fittings From Brazil; Intent To Revoke 
Antidumping Duty Order 

agency: International Trade 
Administration/Import Administration. 
Department of Commerce. 
action: Notice of intent to revoke 
antidumping duty order. 

summary: The Department of 
Commerce is notifying the public of its 
intent to revoke the antidumping duty 
order on certain carbon steel butt-weld 
pipe fittings from Brazil. Interested 
parties who object to this revocation 
must submit their comments in writing 
no later than December 31,1991. 
effective DATE: December 13.1991. 

FOR FURTHER INFORMATION CONTACT: 
Robert Marenick, Office of Antidumping 
Compliance. International Trade 
Administration, U.S. Department of 
Commerce, Washington, DC 20230, 
telephone (202) 377-5255. 
SUPPLEMENTARY INFORMATION: . 

Background 

On December 17,1986, the 
Department of Commerce (“the 
Department”) published an antidumping 
duty order on certain carbon steel butt¬ 
weld pipe Fittings from Brazil (51 FR 
45152). The Department has not received 
a request to conduct an administrative 
review of this order for the most recent 
four consecutive annual anniversary 
months. 

The Department may revoke an 
antidumping duty order or finding if the 
Secretary of Commerce concludes that it 
is no longer of interest to interested 
parties. Accordingly, as required by 
§ 353.25(d)(4) of the Department’s 
regulations, we are notifying the public 
of our intent to revoke this antidumping 
duty order. 

Opportunity to Object 

No later than December 31.1991, 
interested parties, as defined in 
§ 353.2(k) of the Department’s 
regulations, may object to the 
Department’s intent to revoke this 
antidumping duty order. 

Seven copies of any such objections 
should be submitted to the Assistant 
Secretary for Import Administration. 
International Trade Administration, 
room B-099, U.S. Department of 
Commerce. Washington, DC 20230. 

If interested parties do not request an 
administrative review by December 31, 
1991. in accordance with the 
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Department's notice of opportunity to 
request administrative review, or object 
to the Department’s intent to revoke by 
December 31,1991, we shall conclude 
that the order is no longer of interest to 
interested parties and shall proceed 
with the revocation. 

This notice is in accordance with 19 CFR 
353.25(dJ. 

Dated: December 5,1991. 

Roland MacDonald, 

Acting Deputy Assistant Secretary for 
Compliance. 

|FR Doc. 91-29861 Filed 12-12-91; 8:45 am| 

BILLING CODE J51G-OS-M 


[ A-401-004] 

Carton Closing Staples and Stapling 
Machines From Sweden; Intent To 
Revoke Antidumping Duty Order 

agency: International Trade 
Administration/Import Administration, 
Department of Commerce. 

action: Notice of intent to revoke 
antidumping duty order. 

summary: The Department of 
Commerce is notifying the public of its 
intent to revoke the antidumping duty 
order on carton closing staples and 
stapling machines from Sweden. 
Interested parties who object to this 
revocation must submit their comments 
in writing no later than December 31. 
1991. 

EFFECTIVE DATE: December 13,1991. 

FOR FURTHER INFORMATION CONTACT: 

Barbara Victor or Tom Futtner, Office of 
Antidumping Compliance, International 
Trade Administration, U.S. Department 
of Commerce, Washington. DC 20230, 
telephone: (202) 377-0090. 
SUPPLEMENTARY INFORMATION: 

Background 

On December 20.1983. the 
Department of Commerce ("the 
Department") published an antidumping 
duty order on carton closing staples and 
stapling machines from Sweden (48 FR 
38250). The Department has not received 
a request to conduct an administrative 
review of this order for the most recent 
four consecutive annual anniversary 
months. 

The Department may revoke an 
antidumping duty order or finding if the 
Secretary of Commerce concludes that it 
is no longer of interest to interested 
parties. Accordingly, as required by 
§ 353.25(d)(4) of the Department’s 
regulations, we are notifying the public 
of our intent to revoke this antidumping 
duty order. 


Opportunity to Object 

No later than December 31,1991. 
interested parties, as defined in 
§ 353.2(k) of the Department’s 
regulations, may object to the 
Department’s intent to revoke this 
antidumping duty order. 

Seven copies of any Buch objections 
should be submitted to the Assistant 
Secretary for Import Administration, 
International Trade Administration, 
room B-099. U.S. Department of 
Commerce, Washington, DC 20230. 

If interested parties do not request an 
administrative review by December 31, 
1991. in accordance with the 
Department’s notice of opportunity to 
request administrative review, or object 
to the Department’s intent to revoke by 
December 31.1991, we shall conclude 
that the order is no longer of interest to 
interested parties and shall proceed 
with the revocation. 

This notice is in accordance with 19 
CFR 353.25(d). 

Dated: December 5.1991. 

Roland MacDonald, 

Acting Deputy Assistant Secretary for 
Compliance. 

(FR Doc. 91-29865 Filed 12-12-91; 8:45 am) 
BILLING CODE 3510-DS-M 


l A-588-092J 

Large Electric Motors from Japan; 
Intent to Revoke Antidumping Duty 
Order 

agency: International Trade 
Administration/Import Administration 
Department of Commerce, 
action: Notice of intent to revoke 
antidumping duty order. 

summary: The Department of 
Commerce is notifying the public of its 
intent to revoke the antidumping duty 
order on large electric motors from 
Japan. Interested parties who object to 
this revocation must submit their 
comments in writing no later than 
December 31.1991. 

EFFECTIVE date: December 13.1991. 

FOR FURTHER INFORMATION CONTACT: 
David Mason or Maureen Flannery. 
Office of Antidumping Compliance. 
International Trade Administration, U.S. 
Department of Commerce. Washington. 
DC 20230, telephone; (202) 377-5255. 
SUPPLEMENTARY INFORMATION: 

Background 

On December 24,1980, the 
Department of Commerce ("the 
Department") published an antidumping 
duty order on large electric motors from 
Japan (45 FR 73723). The Department 


has not received a request to conduct an 
administrative review of this order for 
the most recent four consecutive annua) 
anniversary months. 

The Department may revoke an 
antidumping duty order or finding if the 
Secretary of Commerce concludes that it 
is no longer of interest to interested 
parties. Accordingly, as required by 
§ 353.25(d)(4) of the Department’s 
regulations, we are notifying the public 
of our intent to revoke this antidumping 
duty order. 

Opportunity to Object 

No later than December 31,1991. 
interested parties, as defined in 
§ 353.2(k) of the Department's 
regulations, may object to the 
Department’s intent to revoke this 
antidumping duty order. 

Seven copies of any such objections 
should be submitted to the Assistant 
Secretary for Import Administration, 
International Trade Administration, 
room B-099, U.S. Department of 
Commerce. Washingiion, DC 20230. 

If interested parties do not request an 
administrative review by December 31, 
1991, in accordance with the 
Department’s notice of opportunity to 
request administrative review, or object 
to the Department's intent to revoke by 
December 31,1991, we shall conclude 
that the order is no longer of interest to 
interested parties and shall proceed 
with the revocation. 

This notice is in accordance with 19 
CFR 353.25(d). 

Dated: December 5.1991. 

Roland MacDonald. 

Acting Deputy Assistant Secretary for 
Compliance. 

[FR Doc. 91-29866 Filed 12-12-91; 8:45 am) 

BILLING CODE 351O-0S-M 


(A-583-5081 

Porcelain-on-Steel Cooking Ware From 
Taiwan; Intent To Revoke Antidumping 
Duty Order 

AGENCY: International Trade 
Administration/lmport Administration. 
Department of Commerce. 
action: Notice of intent to revoke 
antidumping duty order. 

summary: The Department of 
Commerce is notifying the public of its 
intent to revoke the antidumping duty 
order on porcelain-on-steel cooking 
ware from Taiwan. Interested parties 
who object to this revocation must 
submit their comments in writing no 
later than December 31.1991. 
effective date: December 13,1991. 
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FOR FURTHER INFORMATION CONTACT: 

Dennis Askey or Melissa Skinner. Office 
of Antidumping Compliance, 
International Trade Administration, U.S. 
Department of Commerce. Washington. 
DC 20230, telephone: (202) 377-4851. 
SUPPLEMENTARY INFORMATION: 

Background 

On December 2,1986, the Department 
of Commerce ("the Department”) 
published an antidumping duty order on 
porcelain-on-steel cooking ware from 
Taiwan (51 FR 43416). The Department 
has not received a request to conduct an 
administrative review of this order for 
the most recent four consecutive annual 
anniversary months. 

The Department may revoke an 
antidumping duty order or finding if the 
Secretary of Commerce concludes that it 
is no longer of interest to interested 
parties. Accordingly, as required by 
§ 353.25(d)(4) of the Department's 
regulations, we are notifying the public 
of our intent to revoke this antidumping 
duty order. 

Opportunity To Object 

No later than December 31.1991, 
interested parties, as defined in 
§ 353.2(k) of the Department's 
regulations, may object to the 
Department’s intent to revoke this 
antidumping duty order. 

Seven copies of any such objections 
should be submitted to the Assistant 
Secretary for Import Administration. 
International Trade Administration, 
room B-099. U.S. Department of 
Commerce. Washington. DC 20230. 

If interested parties do not request an 
administrative review by December 31. 
1991, in accordance with the 
Department’s notice of opportunity to 
request administrative review, or object 
to the Department’s intent to revoke by 
December 31.1991, we shall conclude 
that the order is no longer of interest to 
interested parties and shall proceed 
with the revocation. 

This notice is in accordance with 19 
CFR 353.25(d). 

Dated: December 5,1991. 

Roland MacDonald, 

Acting Deputy Assistant Secretary for 
Compliance. 

|FR Doc. 91-29867 Filed 12-12-91. 8:45 am] 

BILLING CODE 3i10 OS-M 


(A-588-046] 

Polychloroprene Rubber From Japan; 
Intent To Revoke Antidumping Finding 

agency: International Trade 
Administration/Import Administration. 
Department of Commerce. 


action: Notice of intent to revoke 
antidumping finding. 

summary: The Department of 
Commerce is notifying the public of its 
intent to revoke the antidumping finding 
on polychloroprene rubber from Japan. 
Interested parties who object to this 
revocation must submit their comments 
in writing no later than December 31. 
1991. 

EFFECTIVE date: December 13.1991. 

FOR FURTHER INFORMATION CONTACT: 

Dennis Askey or Melissa Sinner, Office 
of Antidumping Compliance, 
International Trade Administration, U.S. 
Department of Commerce, Washington. 
DC 20230. telephone: (202) 377-4851. 

SUPPLEMENTARY INFORMATION: 

Background 

On December 9.1971, the Department 
of Treasury published an antidumping 
finding on polychloroprene rubber from 
Japan (38 FR 33593). The Department 
has not received a request to conduct an 
administrative review of this finding for 
the most recent four consecutive annual 
anniversary monthB. 

The Department may revoke an 
antidumping duty order or finding if the 
Secretary of Commerce concludes that it 
is no longer of interest to interested 
parties. Accordingly, as required by 
§ 353.25(d)(4) of the Department’s 
regulations, we are notifying the public 
of our intent to revoke this antidumping 
duty order. 

Opportunity To Object 

No later than December 31,1991, 
interested parties, as defined in 
§ 353.2(k) of the Department's 
regulations, may object to the 
Department's intent to revoke th.s 
antidumping duty order. 

Seven copies of any such objections 
should be submitted to the A»si8*ant 
Secretary for Import Administration. 
International Trade Administration, 
room B-099. U.S. Department of 
Commerce, Washington, DC 20230. 

If interested parties do not request an 
administrative review by December 31. 
1991. in accordance with the 
Department's notice of opportunity to 
request administrative review, or object 
to the Department’s intent to revoke by 
December 31,1991, we shall conclude 
that the order is no longer of interest to 
interested parties and shall proceed 
with the revocation. 

This notice is in accordance with 19 CFR 
353.25(d). 


Dated: December 5.1991. 

Roland MacDonald. 

Acting Deputy Assistant Secretary’ for 
Compliance. 

|FR Doc. 91-29862 Filed 12-12-91: 8:45 am] 

BILUNG CODE 35tO-DS-M 


IA-580-810, A-583-815J 

Initiation of Antidumping Duty 
Investigations: Certain Welded 
Stainless Steel Pipes From the 
Republic of Korea and Taiwan 

agency: Import Administration, 
International Trade Administration. 
Department of Commerce. 

EFFECTIVE date: December 13.1991. 

FOR FURTHER INFORMATION CONTACT: 

Bill Crow, Office of Antidumping 
Investigations. Import Administration. 
International Trade Administration, U.S. 
Department of Commerce. 14th Street 
and Constitution Avenue. NW., 
Washington. DC 20230: telephone (202) 
377-0116. 

Initiation of Investigations 

The Petition 

On November 18.1991, we received a 
petition filed in proper form by Avesta 
Sandvik Tube, Inc.. Bristol Metals. 
Damascus Tubular Products. Trent Tube 
Division of the Crucible Materials 
Corporation, and the United 
Steelworkers of America (the 
petitioners). Supplements to ine petition 
were received on November 27, and 
December 5.1991. In accordance with 19 
CFR 353.12, the petitioners allege that 
welded ASTM A-312 austenitic 
stainless steel pipe (W f SSP) from the 
Republic of Korea (Korea) and Taiwan 
is being, or is likely to be. sold in the 
United States at less than fair value 
within the meaning of section 731 of the 
Tariff Act of 1930, as amended (the Act), 
and that these imports are materially 
injuring, or threaten material injury to, a 
U.S. industry. 

The petitioners have stated that they 
have standing to file the petition 
because they are interested parties, as 
defined under sections 771(8)(C) and (D) 
of the Act. and because they have filed 
the petition on behalf of U.S. industry 
producing a product that is subject to 
these investigations and on behalf of a 
certified union representing workers in 
the domestic welded steel pipe industry. 
If any interested party, as described 
under paragraphs (C). (D), (E). or (F) of 
section 771(9) of the Act, wishes to 
register support for, or opposition to, this 
petition, it should file a written 
notification with the Assistant Secretary 
for Import Administration. 
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Under the Department's regulations, 
any producer or reseller seeking 
exclusion from a potential antidumping 
duty order must submit its request for 
exclusion within 30 days of the date of 
the publication of this notice. The 
procedures and requirements are 
contained in 19 CFR 353.14. 

United States Price and Foreign Market 
Value 

For both countries subject to these 
investigations, petitioners’ estimate of 
U.S. price (USP) is based on domestic 
industry sources and is comprised of 
sales, bids, or offers for sale of the 
subject merchandise in the United 
States by Korean and Taiwanese 
manufacturers. Petitioners adjusted U.S. 
price for movement charges, credit and 
duty drawback. 

The petitioners’ estimate of foreign 
market value (FMV) for both countries is 
based on actual home market sales 
prices obtained from market research 
commissioned by petitioners in Korea 
and Taiwan. Petitioners deducted 
discounts, rebates and promotions, 
movement charges, credit expenses, 
warranty expenses, and advertising 
expenses. 

Certain Korean and Taiwanese U.S. 
prices were based on those sales or 
offers for sale which were more than 12 
months older than the date of the Filing 
of this petition. For purposes of 
initiation, we are not accepting 
petitioner’s less than fair value 
allegations which were based on non- 
contemporaneous comparisons of U.S. 
prices and FMV. 

Based on the comparisons of the 
prices accepted by the Department, the 
alleged dumping margins for WSSP from 
Korea range from 9.0 to 31.7 percent, and 
those from Taiwan range from 1.7 to 31.9 
percent. 

Petitioners also allege that “critical 
circumstances” exist, within the 
meaning of section 733(e) of the Act, 
with respect to imports to WSSP from 
Taiwan. Petitioners allege that 
Taiwanese exporters had reason to 
believe, at some time prior to the 
beginning of the proceeding, that a 
dumping proceeding was likely. They 
therefore state that the Department 
should examine imports beginning with 
the three months prior to the month the 
petition was filed, pursuant to 
§ 353.15(g) of the Department’s 
regulations. 

Initiation of Investigations 

We have examined the petitions on 
WSSP from Korea and Taiwan and have 
found that the petitions meet the 
requirements of section 732(b) of the 
Act. Therefore we are initiating 


antidumping duty investigations to 
determine whether imports of W r SSP 
from the above-referenced countries are 
being, or are likely to be. sold in the 
United States at less than fair value. 

Scope of Investigations 

The merchandise subject to these 
investigations. WSSP, is austenitic 
stainless steel pipe that meets the 
standards and specifications set forth by 
the American Society for Testing and 
Materials (ASTM) for the welded form 
of chromium-nickel pipe designated 
ASTM A-312. 

WSSP is produced by forming 
stainless steel flat-rolled products into a 
tubular configuration and welding along 
the sea. WSSP is a commodity product 
generally used as a conduit to transmit 
liquids or gases. Major applications for 
WSSP include, but are not limited to, 
digester lines, blow lines, 
pharmaceutical lines, petrochemical 
stock lines, brewery' process and 
transport lines, general food processing 
lines, automotive paint lines and paper 
process machines. 

Imports of these products are 
currently classifiable under the 
following Harmonized Tariff Schedule 
(HTS) subheadings: 7306.40.1000, 
7306.40.5010. 7306.40.5030, 7306.40.5050, 
and 7306.40.5070. Although these 
subheadings include both pipes and 
tubes, the scope of these investigations 
is limited to welded austenitic stainless 
steel pipes. The HTS subheadings are 
provided for convenience and customs 
purposes. Our written description of the 
scope of these investigations is 
dispositive. 

Preliminary Determinations by the 
International Trade Commission 

The International Trade Commission 
will determine by January 2,1992, 
whether there is a reasonable indication 
that imports of WSSP from Korea and 
Taiwan are materially injuring, or 
threaten material injury to, a U.S. 
industry. If its determinations are 
negative, the investigations will be 
terminated. Otherwise, if the 
investigations proceed normally, the 
Department wall make its preliminary 
determinations on or before April 27, 
1992. 

This notice is published pursuant to 
section 732(c)(2) of the Act and 19 CFR 
353.13(b). 

Dated: December 9.1991. 

Alan M. Dunn, 

Assistant Secretary for Import 
A dm in is tration. 

|FR Doc. 91-29860 Filed 12-12-91; 8:45 am] 
BILLING COOE 3510-0S-M 


National Oceanic and Atmospheric 
Administration 

Endangered and Threatened Species, 
Review of the Status of Harbor 
Porpoise 

agency: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
action: Notice of receipt of a petition. 

summary: NMFS has received a petition 
presenting substantial information from 
the Sierra Club Legal Defense Fund on 
behalf of the International Wildlife 
Coalition and 12 co-petitioner9 to list the 
Gulf of Maine/Bay of Fundy population 
of the harbor porpoise [Phocoena 
phocoena ) as threatened under the 
Endangered Species Act (ESA). 
dates: Comments and information must 
be received by February 11,1992. 
addresses: Copies of the petition are 
available from and comments should be 
addressed to Dr. Nancy Foster. Director, 
Office of Protected Resources, F/PR, 
National Marine Fisheries Sendee, 1335 
East-West Highway, Silver Spring, MD 
20910. 

FOR FURTHER INFORMATION CONTACT: 

Robert C. Ziobro, Protected Species 
Management Division, NMFS, 301-427- 
2322. 

SUPPLEMENTARY INFORMATION: 

Background 

Section 4 of the ESA, and 50 CFR part 
424, contain provisions allowing 
interested parties to petition for listing 
under the ESA. Within 90 days after 
receiving a petition, a determination 
must be made concerning whether the 
petition presents substantial information 
indicating that the petitioned action may 
be warranted. If a petition presents 
substantial information, a review is 
conducted to determine if the petitioned 
action may be warranted. 

On September 18,1991, NMFS 
received from the Sierra Club Legal 
Defense Fund, on behalf of the 
International Wildlife Coalition and 12 
co-petitioners, a petition to list the Gulf 
of Maine/Bay of Fundy population of 
the harbor porpoise as threatened under 
the ESA. 

Presentation of Substantial Information 

NMFS has determined that the 
petition presents substantial 
information. A copy of the petition i9 
available upon request (see 

ADDRESSES). 

Review 

NMFS will conduct a review to 
determine if the petitioned action to list 
the Gulf of Maine/Bay of Fundy harbor 
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porpoise as threatened is warranted. 
This review will be conducted in 
conjunction with the status review of 
the harbor porpoise initiated by NMFS 
in February 1991. Section 4 of the ESA 
requires that within 12 months of receipt 
of a substantial petition, the Secretary of 
Commerce make one of the following 
findings: (1) The petitioned action is not 
warranted; (2) the petitioned action is 
warranted; or (3) the petitioned action is 
warranted, but pending listing proposals 
preclude immediate proposal of a 
regulation to implement the action. A 
notice of finding must be published in 
the Federal Register and, in the case of 

(2) above, a proposed regulation to 
implement the action must be included. 

Biological Information Solicited 

To ensure that the review is complete 
and is based on the best available 
scientific data, NMFS is soliciting 
information concerning the status of the 
Gulf of Maine/Bay of Fundy harbor 
porpoise from any interested person. 
NMFS requests that data, information, 
and comments be accompanied by (1) 
supporting documentation such as maps, 
bibliographic reference, or reprints of 
pertinent publications, and (2) the 
person’s name, address, and any 
association, institution, or business that 
the person represents. 

On February 12,1991 (56 FR 5684). 
NMFS published a notice of intent to 
conduct a status review and request for 
information on the harbor porpoise. 
Information submitted as a result of that 
request need not be resubmitted. 

Dated: December 9,1991. 

David S. Crestin, 

Acting Assistant Administrator for Fisheries. 
|FR Doc, 91-29&14 Filed 12-12-91; 8:45 am] 

BILLING COO€ 3510-22-* 


Patent and Trademark Office 

Trademark Affairs Public Advisory 
Committee; Meetings 

agency: Patent and Trademark Office, 

Commerce. 

action: Notice. 

summary: In accordance with section 
10(a)(2] of the Federal Advisory 
Committee Act (Public Law 92-463), 
announcement is made of the open 
meeting of the Public Advisory 
Committee for Trademark Affairs. 
DATES: The Public Advisory Committee 
for Trademark Affairs will meet from 10 
a.m. until 4 p.m. on February 25,1992, 
and from 9 a.m. until 1 p.m. on February 
26. 1992. 

place: U.S. Patent and Trademark 
Office, 2900 Crystal Drive, Arlington, 


Virginia, in the Conference Room on the 
Lobby level. 

status: The meeting will be open to 
public observation; seating will be 
available for the public on a first-come- 
first-served basis. Members of the public 
will be permitted to make oral 
comments of three (3) minutes each. 
Written comments and suggestions will 
be accepted before or after the meeting 
on any of the matters discussed. Copies 
of the minutes will be available upon 
request. 

MATTERS TO BE CONSIDERED: The 

agenda for the meeting is as follows: 

(1) Finance. 

(2) Automation. 

(3) Strategic Planning. 

(4) Current Trademark Office Practice 
Issues. 

(5) International Trademark Law. 
CONTACT PERSON FOR MORE 
information: For further information, 
contact Lynne Beresford, Office of the 
Assistant Commissioner for 
Trademarks, Building CPK2, room 910, 
Patent and Trademark Office, 
Washington, DC 20231. Telephone: (703) 
305-9464. 

Dated: December 31,1991. 

Douglas B. Comer, 

Deputy Assistant Secretary and 
Commissioner of Patents and Trademarks. 

[FR Doc. 91-29797 Filed 12-12-91; 8:45 am] 

BIUJNG CODE 3510-tS-N 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Negotiated Settlement on Import 
Limits and Guaranteed Access Levels 
for Certain Cotton Textile Products 
Produced or Manufactured in Panama 

December 10,1991. 
agency: Committee for the 
Implementation of Textile Agreements 
(CITA). 

action: Issuing a directive to the 
Commissioner of Customs establishing a 
limit and announcing a guaranteed 
access level. 

EFFECTIVE date: December 17,1991 and 
January 1.1992. 

FOR FURTHER INFORMATION CONTACT: 

Nicole Bivens Collinson. International 
Trade Specialist. Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of this limit, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 566-5010. For information on 
embargoes and quota re-openings, call 
(202)377-3715. 


SUPPLEMENTARY INFORMATION: 

Authority: Executive Order 11651 of March 
3.1972, as amended: section 204 of the 
Agricultural Act of 1956. as amended (7 
U.S.C. 1854). 

In a Memorandum of Understanding 
(MOU) dated November 6.1991, the 
Governments of the United States and 
Panama agreed to establish designated 
consultation levels for cotton textile 
products in Categories 347/348, 
produced or manufactured in Panama 
and exported during three consecutive 
one-year periods beginning on April 1, 
1991 and extending March 31.1994. 

In the letter published below, the 
Chairman of CITA directs the 
Commissioner of Customs to establish a 
limit for Categories 347/348 for the first 
agreement period. 

Also, the two governments agreed to 
establish Guaranteed Access Levels 
(GALS) for Categories 347/348 for the 
periods beginning on February 1 , 1992 
through March 31.1993 and April 1,1993 
through March 31,1994. 

For goods to be exported from 
Panama on and after February 1,1992, 
the U.S. Customs Service will, beginning 
on January 1.1992. start signing the first 
section of the form ITA-370P for 
shipments of U.S. formed and cut parts 
in Categories 347/348 that are destined 
for Panama and subject to the GAL 
established for Categories 347/348. 

These products, which are assembled in 
Panama from parts cut in the United 
States from fabric formed in the United 
States, are governed by Harmonized 
Tariff item number 9802.00.8010 and 
chapter 61 Statistical Note 5 and chapter 
62 Statistical Note 3 of the Harmonized 
Tariff Schedule. 

Interested parties should be aware 
that shipments of cut parts in Categories 
347/348 must be accompanied by a form 
ITA-370P, signed by a U.S. Customs 
officer, prior to export from the United 
States for assembly in Panama in order 
to qualify for entry under the Special 
Access Program. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 55 FR 50756, 
published on December 10,1990). Also 
see 56 FR 43909, published on September 
5,1991. 

Requirements for participation in the 
Special Access Program are available in 
Federal Register notices 51 FR 21208, 
published on June 11,1986; 52 FR 26057, 
published on July 10,1987; and 54 FR 
50425, published on December 6.1989. 
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The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all of 
the provisions of the MOU, but are 
designed to assist only in the 
implementation of certain of its 
provisions. 

Ronald I. Levin. 

Acting Chairman, Committee for the 
Implementation of Textile Agreements. 

Committee for the Implementation of Textile 

Agreements 

December 10.1991. 

Commissioner of Customs. 

Department of the Treasury, Washington, DC 
20229. 

Dear Commissioner: This directive amends, 
but does not cancel, the directive issued to 
you on August 20,1991. by the Chairman. 
Committee for the Implementation of Textile 
Agreements. That directive concerns imports 
of cotton textile products In Categories 347/ 
348, produced or manufactured in Panama 
and exported during the period which began 
on January 31,1991 and extends through 
January 30.1992. 

Effective on December 17.1991, you are 
directed, pursuant to a Memorandum of 
Understanding dated November 8.1991. to 
amend the restraint period for Categories 
347/348 for the new period which began on 
April 1 , 1991 and extends through March 31, 
1992. The current level shall remain at 350.092 
dozen *. 

You are directed to deduct 89.317 dozen 
from the current charges made to Categories 
347/348. The remaining charges made to 
Categories 347/348 shall be retained. 

Beginning on January 1.1992. U.S. Customs 
is directed to start signing the first section of 
the form ITA-370P for shipments of U.S. 
formed and cut parts in Categories 347/348 
that are destined for Panama and re-exported 
to the United States on and after February 1. 
1992. 

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U S.C. 553(a)(1). 

Sincerely, 

Ronald I. Levin. 

Acting Chairman, Committee for the 
Implementation of Textile Agreements. 

(FR Doc. 91-29811 Filed 12-12-01; 8:45 am) 

BILLING COO€ 3510-OR 


Adjustment of Import Limits for 
Certain Wool Textile Products 
Produced or Manufactured In Romania 

December 10.1991. 
agency; Committee for the 
Implementation of Textile Agreements 
(CITA). 


1 The limit has not been adjusted to account for 
any imports exported after March 31.1991. 


action: Issuing a directive to the 
Commissioner of Customs increasing 
limits. 

effective date: December 17.1991. 

FOR FURTHER INFORMATION CONTACr. 

Naomi Freeman, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of these limits refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 343-6497. For information on 
embargoes and quota re-openings, call 
(202) 377-3715. 

SUPPLEMENTARY INFORMATION: 

Authority: Executive Order 11651 of March 
3.1972, as amended; section 204 of the 
Agricultural Act of 1956. as amended (7 
U.S.C. 1854). 

The current designated consultation 
levels for Categories 442 and 448 are 
being increased. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION; Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 55 FR 50756, 
published on December 10,1990). Also 
see 56 FR 56196. published on November 
1.1991. 

The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all of 
the provisions of the bilateral 
agreement, but are designed to assist 
only in the implementation of certain of 
its provisions. 

Ronald I. Levin, 

Acting Chairman, Committee for the 
Implementation of Textile Agreements. 

Committee for the Implementation of Textile 

Agreements 

December 10.1991. 

Commissioner of Customs. 

Department of the Treasury, Washington. DC 
20229. 

Dear Commissioner. This directive amends, 
but does not cancel, the directive issued to 
you on October 28.1991. by the Chairman. 
Committee for the Implementation of Textile 
Agreements. That directive concerns imports 
of certain cotton, wool, man-made fiber, silk 
blend and other vegetable fiber textiles and 
textile products, produced or manufactured in 
Romania and exported during the twelve- 
month period which began on January 1,1991 
and extends through December 31.1991. 

Effective on December 17.1991. you are 
directed to amend the directive dated 
October 28.1991 to increase the limits for the 
following categories, as provided under the 
terms of the Bilateral Wool and Man-Made 
Fiber Textile Agreement, effected by 
exchange of notes dated November 7 and 16, 
1984, as amended and extended, between the 


Governments of the United States and 


Romania: 

Category 

Adjusted twelve-month 
limit 1 

Sublevels in Group III 

442.. 

9,026 dozen. 

8,000 dozen. 

448.......... 



‘ The Iimrt3 have not been adjusted to account for 
any imports exported after December 31, 1990. 


The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely. 

Ronald I. Levin. 

Acting Chairman . Committee for the 
Implementation of Textile Agreements. 

[FR Doc. 91-29812 Filed 12-12-91; &45 am) 

BILLING CODE 3510-DR-f 


COMMITTEE FOR PURCHASE FROM 
THE BLIND AND OTHER SEVERELY 
HANDICAPPED 

Procurement List; Proposed Additions 

agency: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

action: Proposed additions to 
procurement list. 

summary: The Committee has received 
proposals to add to the Procurement List 
a commodity and services to be 
furnished by nonprofit agencies 
employing persons who are blind or 
have severe disabilities. 

COMMENTS MUST BE RECEIVED ON OR 
BEFORE: January 13,1992. 

addresses: Committee for Purchase 
from the Blind and Other Severely 
Handicapped. Crystal Square 5. suite 
1107,1755 Jefferson Davis Highway, 
Arlington. Virginia 22202-3509. 

FOR FURTHER INFORMATION CONTACT: 

Beverly Milkman (703) 557-1145. 

SUPPLEMENTARY INFORMATION: Thi9 
notice is published pursuant to 41 U.S.C. 
47(a)(2) and 41 CFR 51-2.3. Its purpose is 
to provide interested persons and 
opportunity to submit comments on the 
possible impact of the proposed actions. 

If the Committee approves the 
proposed additions, all entities of the 
Federal Government (except as 
otherwise indicated) will be required to 
procure the commodity and services 
listed below from nonprofit agencies 
employing persons who are blind or 
have severe disabilities. 
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It is proposed to add the following 

commodity and services to the 

Procurement List: 

Commodity 

Diskett, Flexible. Unformatted. 7045-01- 
209-2193. 

Sendees 

Disassembly of Recorders. U.S. 
Geological Survey. Hydrologic 
Instrumentation Facility, Stennis 
Space Center, Mississippi. 

Grounds Maintenance. Building 5513, 
Edwards Air Force Base. California. 

Janitorial/Custodial, Federal Building 
and U.S. Post Office. Fort Collins. 
Colorado. 

Janitorial/Custodial. U.S. Army Reserve 
Center. 2800 & 2808 Crestline Road, 
Fort Worth, Texas. 

Janitorial/Custodial, U.S. Army Reserve 
Center, 6300 West 7th Street, 
Texarkana, Texas. 

Janitorial/Custodial, U.S. Army Reserve 
Center. 2800 West 15th Street, 
Texarkana, Texas. 

Operation of Postal Service Center, 

Wright-Patterson Air Force Base. Ohio. 

Beverly L Milkman, 

Executive Director. 

|FR Doc. 91-29847 Filed 12-12-91; 8:45 am| 

BILLING CODE 6820-33-N 


Procurement List Additions 

agency: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

action: Additions to procurement list 

summary: This action adds to the 
Procurement List commodities and 
services to be furnished by nonprofit 
agencies employing persons who are 
blind or have other severe disabilities. 
EFFECTIVE DATE: January 13.1992. 
addresses: Committee for Purchase 
from the Blind and Other Severely 
Handicapped. Crystal Square 5, Suite 
1107,1755 Jefferson Davis Highway. 
Arlington. Virginia 22202-3509. 

FOR FURTHER INFORMATION CONTACT: 
Beverly Milkman (703) 557-1145. 
SUPPLEMENTARY INFORMATION: On 
September 13 and October 18.1991. the 
Committee for Purchase from the Blind 
and Other Severely Handicapped 
published notices (56 FR 46602 and 
52256) of proposed additions to the 
Procurement List. 

After consideration of the material 
presented to it concerning capability of 
qualified nonprofit agencies to produce 
the commodities and provide the 


services at a fair market price and 
impact of the addition on the current or 
most recent contractors, the Committee 
has determined that the commodities 
and services listed below are suitable 
for procurement by the Federal 
Government under 41 U.S.C. 46-48c and 
41 CFR 51-2.4. 

I certify that the following actions will 
not have a significant impact on a 
substantial number of small entities. The 
major factors considered for this 
certification were: 

a. The actions will not result in any 
additional reporting, recordkeeping or 
other compliance requirements. 

b. The actions will not have a serious 
economic impact on any contractors for 
the commodities and services listed. 

c. The actions will result in 
authorizing small entities to produce the 
commodities and provide the services 
procured by the Government. 

Accordingly, the following 
commodities and services are hereby 
added to the Procurement List: 

Commodities 

Case. Spectacle, 6540-01-188-6023. 

Bag. Protective, 6545-01-222-0684. 

Services 

Grounds Maintenance. The Kennedy 
Center. Washington, DC. 
Janitorial/Custodial, Federal Building, 
First & Water Streets, Alpena, 
Michigan. 

This action does not affect contracts 
awarded prior to the effective date of 
this addition or options exercised under 
those contracts. 

Beverly L Milkman, 

Executive Director. 

[FR Doc. 91-29848 Filed 12-12-91; 8:45 am] 

BILLING CODE 6820-33-M 


DEPARTMENT OF EDUCATION 

National Assessment Governing 
Board; Teleconference Meeting 

agency: National Assessment 
Governing Board; Education. 
action: Notice of meeting. 

summary: This notice sets forth the 
schedule and proposed agenda of 
forthcoming teleconference meetings of 
the Achievement Levels Committee of 
the National Assessment Governing 
Board. This notice also describes the 
functions of the Board. Notice of this 
meeting is required under section 
10(a)(2) of the Federal Advisory 
Committee Act. This document is 


intended to notify the general public of 
their opportunity to attend. 
dates: December 16, December 27.1991, 
and January 9,1992. 
time: 11 a.m. (e.s.t.) 

place: National Assessment Governing 
Board, suite 7322,1100 L Street. NW.. 
Washington. D.C. 

FOR FURTHER INFORMATION CONTACT: 

Roy Truby, Executive Director, National 
Assessment Governing Board, suite 
7322.1100 L Street. NW.. Washington, 
DC 20005—4013, Telephone: (202) 357- 
6938. 

SUPPLEMENTARY INFORMATION: The 

National Assessment Governing Board 
is established under section 406(i) of the 
General Education Provisions Act 
(GEPA) as amended by section 3403 of 
the National Assessment of Educational 
Progress Improvement Act (NAEP 
Improvement Act), title III—C of the 
Augustus F. Hawkins-Robert T. Stafford 
Elementary and Secondary School 
Improvement Amendments of 1988 
(Public Law 100-297). 20 U.S.C. 1221e-l). 

The Board is established to advise the 
Commissioner of the National Center for 
Education Statistics on policies and 
actions needed to improve the form and 
use of the National Assessment of 
Educational Progress, and develop 
specifications for the design, 
methodology, analysis, and reporting of 
test results. The Board also is 
responsible for selecting subject areas to 
be assessed, identifying the objectives 
for each age and grade tested, and 
establishing standards and procedures 
for interstate and national comparisons. 
The Achievement Levels Committee of 
the National Assessment Governing 
Board will meet in an open session via 
telephone conference on December 16. 
December 27,1991, and January 9.1992. 
Each meeting will be held in open 
session and will begin at 11 a.m. (e.s.t.). 
The purpose of the December 16 meeting 
is to discuss two points left over from 
the Board’s November meeting: (1) 
Whether to have an evaluator for the 
1992 achievement level-setting process; 
and (2) whether state people should 
participate in the achievement level¬ 
setting process. On December 27, the 
Committee will discuss a draft of the 
achievement level-setting Design 
document. On January 9. the Committee 
will approve the Design document. 
Because these are teleconference 
meetings, facilities will be provided so 
the public will have access to the 
Committee’s deliberations. Records are 
kept of all Board proceedings and are 
available for public inspection at the 
U.S. Department of Education, National 
Assessment Governing Board, suite 
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7322,1100 L Street, NW„ Washington, 
DC. from 8:30 a.m. to 5 p.m. 

Diane Ravitch, 

Assistant Secretary' and Counselor to the 
Secretary. 

IFR Doc. 91-29964 Filed 12-12-91; 8:45 am] 

BILLING CODE 4000-01 -M 


DEPARTMENT OF ENERGY 

Bonneville Power Administration 

Record of Decision on Contracts To 
Effect a Joint Venture Among the 
Bonneville Power Administration; the 
Washington Water Power Company, 
and the Northern California Power 
Agency 

agency: Bonneville Power 
Administration (BPA), DOE. 
action: Record of decision (ROD). 

summary: BPA has decided to enter into 
two new contracts with the Washington 
Water Power Company (WWP) and one 
new contract with the Northern 
California Power Agency (NCPA). 
Together, these contracts will implement 
a joint venture power transaction in 
which BPA will be selling 50 megawatts 
(MW) of firm capacity to meet WWP 
firm loads in the Pacific Northwest 
(PNW) and will be providing network 
transmission and 50 MW of Intertie 
capacity for transmission of power from 
WWP to NCPA. WWP will be selling 
power from its surplus resources to 
NCPA. The contract between BPA and 
NCPA will provide mitigation to BPA to 
offset economic impacts on BPA 
economy energy sales by the provision 
of Assured Delivery over the Intertie, in 
accord with BPA’s Long-Term Intertie 
Access Policy (LTIAP) of May 17,1988. 

While the contracts will be effective 
when signed, actual sales of capacity to 
WWP under the Capacity Sale contract 
will not commence until after 
commercial operation of the Califomia- 
Oregon Transmission Project (COTP) is 
achieved, or beginning December 31, 
1994, on a take-or-pay basis, if the COTP 
is delayed beyond January 1,1995, and 
WWP notifies BPA of its intent to take 
such deliveries by July 1,1994. The 
contracts all expire in the year 2010. 

BPA may terminate the Capacity Sale 
contract with WWP unilaterally on 5- 
years written notice after 
commencement of deliveries, or to serve 
PNW preference customer loads on 5- 
years notice at any time. These 
termination rights are partly intended to 
provide relief to BPA in the event its 
obligations under the Endangered 
Species Act (ESA) relative to proposed 
or listed threatened or endangered 


species of anadromous fish, or the 
outcome of the System Operation 
Review (SOR) restrict its ability to 
continue to meet the Capacity Sale to 
WWP. If BPA terminates the Capacity 
Sale contract, the other two agreements 
remain in effect unless NCPA terminates 
its agreement with WWP. 

The potential environmental effects of 
this decision to participate in this joint 
venture and enter into these contracts 
are addressed in the Intertie 
Development and Use Final 
Environmental Impact Statement (IDU 
Final E1S, DOE/EIS-0125F). The IDU 
Final EIS analyzed the environmental 
effects of various extraregional firm 
marketing activities, such as the 
contracts effecting this joint venture. 

The alternative actions considered in 
the EIS were: (1) To take no action, i.e., 
not to enter into firm contracts with 
extraregional entities or for joint 
ventures involving regional and 
extraregional utilities; and (2) to enter 
into a variety of firm contracts including 
joint ventures with features like those 
contained in the contracts with the 
WWP and NCPA. In making this 
decision, full consideration was given to 
environmental, economic, and legal 
factors. 

Except for potential effects on 
resident fish and cultural resources, the 
IDU analyses indicated no significant 
adverse environmental impacts in the 
PNW, California, Inland Southwest 
(ISW), or British Columbia as a result of 
BPA’s proposal to participate in joint 
ventures for firm sales or exchanges 
outside the PNW. In consultation with 
the U.S. Fish and Wildlife Service and 
the State of Montana, BPA is funding 
imprint planting and habitat 
improvements on Hungry Horse 
Reservoir tributaries to preclude 
potential adverse impacts on resident 
fish, an important food source for bald 
eagles. To mitigate for potential adverse 
effects on cultural resources at the five 
major Federal storage reservoirs 
studied, BPA is developing a 
Programmatic Memorandum of 
Agreement (PMOA) with appropriate 
parties. This PMOA will fully satisfy 
BPA’s National Historic Preservation 
Act obligations. All other consultation, 
review, and permit requirement have 
been met. All practicable means to 
avoid or minimize environmental harm 
from BPA’s firm marketing activities 
identified in the IDU Final EIS have 
been, or are in the process or being, 
adopted. 

Economic analysis of this agreement 
shows that the net present value to BPA 
of the expected revenues from the joint 
venture with WWP and NCPA is 
$70,556,000. This amount contrasts with 


an alternative use of BPA’s surplus 
capacity for short-term market 
transactions, whose expected revenues 
would be roughly $18,428,000 over the 
same period. 

BPA’s contracts with the WWP and 
NCPA are consistent with applicable 
provisions of law, including Public Law 
88-552,16 U.S.C. 837-837h (Northwest 
Preference Act), and the Pacific 
Northwest Electric Power Planning and 
Conservation Act, 16 U.S.C. 839-839h 
(Northwest Power Act). BPA has 
projected that it will have a substantial 
surplus of capacity available over the 
term of these agreements. The Capacity 
Sale Agreement with WWP can be 
terminated by BPA if the capacity is 
needed to serve BPA’s PNW preference 
customer loads, with 5-years written 
notice. Any BPA sales of energy to 
NCPA under the mitigation agreement 
will be sales of surplus nonfirm or 
surplus firm energy as available, once 
BPA has offered available nonfirm or 
surplus firm to PNW customers. 

Entering into the joint venture with 
WWP and NCPA is the environmentally 
preferred alternative because of slight 
near-term reductions in air pollution in 
densely populated areas In California, 
reduced near-term consumption of 
nonrenewable oil and gas fuels, and the 
added potential to defer building new 
resources in California. 

FOR FURTHER INFORMATION CONTACT: 
Nance Tester, Chief, Environmental 
Compliance Section—PGA, Bonneville 
Power Administration. P.O. Box 3621, 
Portland, Oregon 97208; telephone (503) 
230-3078. For copies of documents 
mentioned in this notice (the IDU draft 
and Final EISs, the Hydro Operations 
Information Paper, the LTLAP and its 
ROD, the DC (Direct Current) Terminal 
Expansion ROD, the Third AC 
(Alternating Current) ROD, the Southern 
California Edison ROD, and the M-S-R 
Public Power Agency (representing the 
cities of Modesto, Santa Clara, and 
Redding. California) ROD), you may 
contact BPA’s Public Involvement office 
at 503-230-2378. Oregon callers may use 
800-452-8429; callers in California, 
Idaho, Montana. Nevada, Utah, 
Washington, and Wyoming may use 
800-547-6048. 

SUPPLEMENTARY INFORMATION: 

I. Major Features of the Contracts 

The major features of the three 
contracts effecting the joint venture 
among BPA, WWP, and NCPA are as 
follows: 

Capacity Sale Agreement with WWP 

Term. The contract will expire at the 
end of September 2010 unless 
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terminated earlier by either party. 
Deliveries of capacity to WWP will not 
commence until commercial operation of 
the COTP is achieved, or beginning 
December 31,1994, on a take-or-pay 
basis, if the COTP is delayed beyond 
January 1.1995, and WWP notifies BPA 
of its intent to take such deliveries by 
July 1,1994. BPA may terminate the 
contract for any reason with 5-years 
written notice after commencement of 
deliveries, or on 5-years written notice 
given to WWP at any time after 
execution of this contract if needed to 
meet PNW preference customer 
requirements. But, if BPA issues a 
termination notice, the contract 
obligates BPA to enter into negotiations 
with WWP for a Capacity Sale or 
capacity/energy exchange for the 
remaining term of the Transmission 
Contract if BPA determines it has 
surplus capacity for sale or exchange on 
a long-term basis. Such a termination, or 
a reduction in the amount of capacity 
sold to WWP, may occur as a 
consequence of BPA obligations under 
the ESA relative to proposed or listed 
threatened or endangered species of 
anadromous fish, or the outcome of the 
SOR. In the event these obligations 
require action quicker than the 5-year 
notice allows. BPA intends to make 
alternative arrangements for supply in 
order to meet its commitment to W'WP 
until such time as contract termination 
or a reduction in amount sold can take 
place given the 5-year notice. WWP may 
terminate the Capacity Sale contract 
with 5 years notice on or after June 30, 
2001. If WWP terminates the Capacity 
Sale contract, both the transmission 
contract with the mitigation contract are 
also terminated. 

Amount of Surplus Firm Capacity 
Sale. Fifty MW of contract demand in 
an amount up to the contract demand 10 
hours a day. 50 hours a week. 

Peaking Energy Returns. Peaking 
energy returns shall be at a rate not 
exceeding 100 percent of the contract 
demand within 24 hours of receipt of the 
peaking energy delivery. BPA may 
unilaterally restrict the rate of return of 
peaking energy to 60 percent of contract 
demand for up to 60 hours for any period 
from 8 a.m. Monday through 8 a.m. the 
following Monday. In the event of a 
restriction, WWP shall return the 
amount of peaking energy subject to 
restriction by 8 a.m. the subsequent 
Monday. BPA also has the right to 
require cash payment in lieu of return of 
peaking energy. 

Rate. The initial rate for the Capacity 
Sale is $4.17/kilowatt-month (kW-mo.) 
applied to the contract demand of 50 
MW. On each October 1, beginning 
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October 1,1991, the demand rate will 
escalate based on the increase in BPA’s 
Priority Firm Power (PF) rate, at a 50 
percent load factor, plus 1.75 percent. 

Transmission Agreement With WWP 

Term. Concurrent with the Capacity 
Sale Agreement with WWP, except that 
WWP has a right to continue the 
Transmission Agreement in the event 
the Capacity Sale Agreement is 
terminated by BPA. 

Conditions. BPA and WWP shall 
execute a single Transmission 
Agreement for BPA network and intertie 
transmission of WWP resources made 
available for delivery. The Transmission 
Agreement will contain standard terms, 
policies, and transmission rates. The 
network transmission will be provided 
at the Formula Power Transmission rate. 
Intertie transmission will be made 
available up to 50 MWh/hour, 24 hours/ 
day, 7 days/week at the IS-B rate, or its 
successor. Energy charges associated 
with the IS-B rate will not be assessed 
to WWP if BPA chooses to deliver 
power to NCPA under its Mitigation 
Agreement. Resources exported 
pursuant to the Transmission Agreement 
must be "Qualified Northwest 
Resources” as defined in the LTIAP. All 
resources delivered by WWP over the 
Intertie pursuant to the Transmission 
Agreement must comply with the fish 
and wildlife protection provisions of the 
LTIAP existing as of January 1,1990, 
with the exception that for resources not 
already licensed by the Federal Energy 
Regulatory Commission (FERC), the then 
current provisions of the LTIAP Exhibit 
C shall apply. 

Mitigation Agreement With NCPA 

Term. Concurrent with the 
Transmission Agreement with WWP. 

Conditions. For any hour during the 
term of the Agreement. BPA may elect to 
displace with an offer to NCPA of 
surplus energy, WWP’s scheduled 
deliveries to NCPA to the extent that 
WWP has scheduled a lesser amount of 
peaking energy under the Capacity Sale. 
Furthermore, if WWP has not scheduled 
50 MW of energy to NCPA on any hour, 
BPA may offer to serve NCPA over the 
firm Intertie capacity provided in the 
transmission contract. If NCPA accepts 
such a BPA offer to sell energy and BPA 
then cuts any such prescheduled 
delivery, WWP may pick up the 
schedule under the Transmission 
Agreement for the actual hours cut. If 
WWP picks up a schedule to NCPA, but 
has not prescheduled capacity from 
BPA, WWP may not pick up concurrent 
schedules of peaking energy from BPA 
under the Capacity Sale except by 
mutual agreement for the actual hours 
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cut under the Transmission Agreement. 
BPA shall retain the firm Intertie 
capacity provided under the 
Transmission Agreement for any hour to 
the extent that NCPA declines such an 
offer from BPA. and, to that extent. 
NCPA may purchase from any party 
other than WWP having a nonfirm 
allocation to market energy at the 
Califomia-Oregon border. Such 
purchases shall be made utilizing such 
party’s Intertie formula allocation under 
the LTIAP. In this case, WWP cannot 
schedule power to NCPA using firm 
Intertie capacity under the Transmission 
Agreement. When WWP has not 
prescheduled peaking energy under the 
Capacity Sale Agreement with BPA and 
has not prescheduled an equal amount 
of the surplus resources under the 
Transmission Agreement, and if NCPA 
has declined offers from BPA and other 
PNW or Canadian utilities to purchase 
energy from them, then NCPA shall 
make its capability in the COTP south of 
the Califomia-Oregon border available 
for power deliveries to California from 
the PNW. 

II. Decision 

BPA has decided to sign new 
contracts, as summarized above, with 
WWP and NCPA to effect a joint 
venture under which WWP will buy 
capacity from BPA to serve firm load on 
WWP’s system, and WWP will deliver 
surplus power to NCPA. 

III. Background 

In the fall of 1984, BPA began 
preparing the IDU Draft EIS to address 
actions related to several power system 
proposals: (1) Adoption of a LTIAP; (2) 
potential export marketing 
arrangements; and (3) expansion of 
Intertie capacity. The IDU Draft EIS was 
issued on October 31.1986. The need for 
the actions addressed by the IDU Draft 
EIS included managing the transfer of 
surplus power between the PNW and 
California (see IDU Draft EIS, p. 1-1). 
The joint venture BPA is participating in 
with WWP and NCPA is an export 
marketing arrangement of a type 
analyzed in the IDU Draft EIS. 

The IDU Draft EIS used computer 
models to simulate the operation of the 
PNW combined thermal and 
hydropower system and the resulting 
potential impacts on fish, recreational 
resources, cultural resources, irrigation, 
air and water quality, land use, and 
nonrenewable resources. As a result of 
comments received during a 78-day 
public comment period, some changes 
were made in the models. 

On November 13.1987, BPA published 
the Hydro Operations Information 
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Paper. This paper was based on an 
analysis of computer simulations 
produced by the revised*.updated 
computer models. The paper included 
analyses of the effects of long-term 
extraregional firm marketing on 
anadromous and resident fish, 
recreational resources, and cultural 
resources. The results of these analyses 
were similar to the results shown in the 
IDU Draft E1S. Public review and further 
BPA analysis did not reveal any 
significant new information, so BPA 
completed its IDU Final EIS and filed it 
with the U S. Environmental Protection 
Agency on April 8,19B8. A ROD on one 
of the proposed IDU Draft EIS actions, 
the adoption of a LTIAP, was signed by 
the Administrator on May 17,1988. 

IV. Alternatives 

BPA considered two alternatives: (1) 
Take no action—do not enter into such 
agreements as the contracts effecting 
the joint venture among BPA, WWP, and 
NCPA; and (2) enter into contracts for 
marketing capacity in a manner which 
would effect joint ventures such as that 
among BPA, WWP, and NCPA. 

V. Decision Factors and Issues 

In arriving at the decision to enter into 
the contracts with WWP and NCPA, 
environmental, economic, and legal 
factors were considered. 

A. Environmental Factors 

In the IDU Final EIS, BPA analyzed 
how various extraregional long-term 
firm contract scenarios, including 
Federal marketing, could be expected to 
affect the quality of the human 
environment. The joint venture with 
WWP and NCPA represents only a 
small portion of the 3150 MW (capacity) 
of generic firm contracts analyzed in the 
EIS. Therefore, only a small portion of 
any environmental impacts from Federal 
marketing activities could be attributed 
to the joint venture. On the other hand, 
if BPA took no action, there would be no 
change in the environmental status quo 
in the Northwest. 

1. Impacts on Fish, Wildlife, and 
Vegetation Related to Operation of 
PNW Hydroelectric Resources. 

Under the Northwest Power Act, BPA 
must protect, mitigate, and enhance fish 
and wildlife, including related spawning 
grounds and habitat, of the Columbia 
River and its tributaries. BPA must 
conduct its river operations in a manner 
that provides for equitable treatment for 
fish and wildlife. Firm extraregional 
marketing activities were found in 
general to have no significant effect on 
anadromous fish and vegetation. 
Potential adverse effects on resident 
fish, an important food source for baJd 


eagles, at Hungry Horse Reservoir will 
be mitigated by imprint planting, habitat 
improvement and monitoring. 

Commenters on the IDU Draft EIS and 
Hydro Operations Information Paper 
stated that the potential for significant 
adverse effects on resident and 
anadromous fish, wildlife, and cultural 
resources from firm marketing activities 
was a major environmental concern. 
Some expressed concern that the 
methodology BPA used to analyze 
impacts on anadromous fish 
underpredicts, incorrectly predicts, or is 
too uncertain to predict these impacts. 

BPA performed extensive analyses on 
how various firm marketing activities 
could affect fish. Results are reported in 
the IDU Final EIS. BPA believes that the 
System Analysis Model (SAM) and the 
FISHPASS model used for the IDU Final 
EIS constitute the best available 
methodology for analysis of impacts on 
anadromous fish caused by operation of 
the hydrosystem. Sensitivity analyses 
were performed to test the uncertainty 
of the model results with respect to key 
FISHPASS model parameters, bypass 
system assumptions, and key SAM 
assumptions. These analyses showed 
that, when used for a comparative 
analysis (i.e., when comparing fi3h 
survival under one alternative versus 
another), variations in the key 
assumptions tested made little 
difference. Therefore, much of the 
uncertainty of the FISHPASS model 
parameters is not critical to the study 
results for changes in survival 
associated with the alternatives 
addressed in the IDU Final EIS (see IDU 
Final EIS, pp. 4.2.3-23 through 4.2.3-32, 
and appendix E, part 6). The effects of 
firm marketing activities on anadromous 
fish survival were found to be small and 
are not expected to be significant 
provided planned fish passage 
improvements are made at the mid- 
Columbia Public Utility District (PUD) 
projects (see IDU Final EIS. pp. 4.2.3-35). 

BPA’s reliance on the accomplishment 
of planned fish passage improvements 
at Federal and public utility dams on the 
Columbia and Snake Rivers, to preclude 
potential significant impacts on 
anadromous fish, was an issue raised by 
several commenters in the IDU Draft EIS 
process. The potential effects of failure 
to install planned fish passage facilities 
were addressed in four sensitivity 
analyses (see IDU Final EIS, pp. 4.2.3-33 
through 2.3-34). In the first, bypass 
installation was delayed 3 years beyond 
the dates assumed in BPA’s principal 
analysis. In the second, planned new 
bypass systems at The Dalle9 and Ice 
Harbor Dams were assumed to be 
foregone. In the third, an assumption 
was made of no new planned bypass 


systems at The Dalles, Ice Harbor, and 
Lower Monumental Dams. The fourth 
sensitivity test assumed no additional 
new bypass systems and no 
improvements of existing systems at any 
of the dams. 

The predicted effects of firm 
marketing activities under these various 
conditions were not significantly 
different from what W3S described in the 
IDU Final EIS. However, sensitivity 
analyses did indicate that failure to 
construct the planned mid-Columbia 
bypass facilities, in conjunction with 
firm marketing activities, could impact 
Methow River spring chinook (see IDU 
Final EIS. p. 4.2.3-35). 

Since the Final EIS was prepared, 
bypass installation has been delayed 
beyond what was assumed in the IDU 
Final EIS base case for Wanapum and 
Priest Rapids. Prototype testing of fish 
screens began April 1990 at Wanapum 
Dam. Construction of the bypass facility 
i 9 scheduled to begin in 1992, and is 
expected to be completed at Wanapum 
in 1997. Screens may not be installed at 
Priest Rapids Dam pending an FERC 
hearing which began in March 1991, and 
is currently in progress, to determine 
whether or not screens must be installed 
at Priest Rapids, or if transportation is 
accepted for moving fish from Wanapum 
to below Priest Rapids Dam. If 
transportation around Priest Rapids is 
acceptable, it can begin as soon as 
screened units come on line at 
Wanapum. Otherwise, screens will still 
be installed at Priest Rapids but at a 
later time. 

In addition, the installation of a 
bypass facility will not be feasible at the 
Rock Island second powerhouse. It 
should be noted that studies have 
shown the mortality of juvenile fish 
passing through the bulb turbines at 
Rock Island to be only 3 to 5 percent, 
compared to the estimated mortality of 
15 percent at other dams. The impact to 
Methow River spring chinook from 
delayed installation of bypass at 
Wanapum and Priest Rapids is not 
quantifiable, but is thought to be very 
small, especially in view of the fact that 
prototype testing of screens at Priest 
Rapids, which is expected to be the 
same or better at Wanapum, has shown 
a fish guidance efficiency averaging 78 
percent for yearling chinook. 

Adult spring chinook returning to the 
Methow River are a mixture of fish from 
the Winthrop National Fish Hatchery 
and wild fish. The stocks have shown 
improvements in recent years with each 
years' run having about 600 returning 
adults. Although improvements are 
promising. Methow stocks, like many 
upriver stocks, are still considered 
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depressed and unavailable for harvest. 
There has not been direct sport or 
Indian harvest of the Methow River 
spring chinook stocks. Columbia River 
sport, commercial, and Indian spring 
chinook fisheries are regulated to 
harvest minimum numbers of upriver 
stocks. Therefore, it is assumed that no 
significant numbers of Methow spring 
chinook are taken in any fishery. The 
Methow River wild stock is managed 
throughout its life-cycle as a potentially 
critical hatchery supplemented stock. 

An analysis also was conducted to 
assess the impact of firm marketing 
activities on the ability to coordinate fall 
and spring flow levels to facilitate 
successful adult spawning and fry 
emergence within the Hanford Reach. 

No significant effects were found (see 
IDU Final EIS. p. 4.2.3-41). 

The Shoshone-Bannock Indian Tribes 
have petitioned the National Marine 
Fisheries Service (NMFS) to list Snake 
River sockeye salmon as a threatened or 
endangered species under the ESA. 
Oregon Trout and others have also 
petitioned NMFS to list Snake River 
chinook and lower Columbia River coho 
salmon. NMFS has requested BPA to 
consider the status of Snake River 
sockeye salmon in each of the agency’s 
actions that could affect the sockeye. 

On April 2,1991, NMFS announced its 
intent to propose the Snake River 
sockeye be listed as an endangered 
species. BPA is committed to working 
with others in the region to rebuild the 
salmon runs. BPA has developed a 
comprehensive action plan for actions it 
is willing to undertake in 1991. and is in 
the process of developing a long-term 
strategy. 

BPA’s stock assessment, in the IDU 
Final EIS, did not include Snake River 
sockeye salmon because they were not 
considered a viable population. 

However, the FISHPASS analyses did 
evaluate changes in relative survival of 
sockeye salmon entering Lower Granite 
pool. Firm marketing actions had no 
effect on Snake River sockeye salmon 
(see IDU Final EIS, appendix E, part 5). 
BPA finds that NMFS’s proposal is not a 
significant change in circumstances and 
does not constitute significant new 
information since the IDU FEIS was 
published. Therefore, no supplement to 
the FEIS is necessary. NMFS s proposal 
to list the Snake River sockeye salmon 
as an endangered species does not 
change the conclusion drawn from the 
IDU FEIS that firm marketing actions 
would not affect the species. The 
proposed listing would not change any 
of the assumptions or data used in the 
analysis for the IDU FEIS, nor make the 
analytic methodology less valid. 


BPA also examined the impacts of 
firm marketing actions on Snake River 
spring, summer, and fall chinook 
salmon, and coho salmon originating in 
the Bonneville pool. It was determined 
that firm marketing actions did not 
significantly impact these stocks. 

BPA is working closely with NMFS to 
develop a comprehensive strategy. The 
work to date has been designed to fit 
within the NMFS schedule and to meet 
the needs of the Northwest’s salmon and 
steelhead in as timely a fashion as 
possible. 

With regard to resident fish 
production in PNW reservoirs, long-term 
firm power contracts, such as Federal 
marketing, do affect reservoir 
elevations. Elevations generally are 
lower in the fall and winter months. 
There are potential adverse impacts on 
resident fish in Hungry Horse Reservoir, 
where monthly average reservoir levels 
drop by as much as about 5 feet during 
the critical months of September through 
November (see IDU Final EIS, pp. 4.2.3- 
12 through 4.2.3-14). Mitigation to avoid 
these impacts is discussed later in this 
ROD. 

Wildlife and vegetation around the 
reservoirs are not expected to be 
affected significantly, since changes in 
reservoir operations are expected to be 
small and are within reservoir operating 
constraints (see IDU Final EIS, p. 4.2.5- 
1). BPA completed informal consultation 
with the U.S. Fish and Wildlife Service 
on endangered and threatened species. 
BPA determined that firm marketing 
activities were not likely to adversely 
affect any threatened and endangered 
species. The U.S. Fish and Wildlife 
Service concurred with PBA’s biological 
assessment. 

2. Impacts on Water Quality and Fish in 
British Columbia 

BPA found no adverse impacts on 
water quality and fish in British 
Columbia due to firm marketing 
activities. Anadromous fish do not exist 
in the Columbia or Peace River systems 
within British Columbia. Because firm 
marketing activities have only minor 
effects on reservoir levels and flows on 
the Peace River reservoirs and Columbia 
River reservoirs in British Columbia, 
impacts on resident fish are not 
expected to be significant (see IDU Final 
EIS, pp. 4.2.4-4 through 4.2.4-9). 

3. Impacts on Irrigation 

BPA found no adverse impacts on 
irrigation due to firm marketing 
activities. Levels of allowable irrigation 
withdrawals are determined by the 
States and are established water rights. 
Hydro operations planning is developed 
around flows that include authorized 


irrigation withdrawals. Therefore, firm 
marketing activities would not affect the 
amount of water available for irrigation 
(see IDU Final EIS, pp. 4.2.4-4 through 
4.2.2-6). 

4. Impacts on Recreation 

No adverse impacts on recreation 
were found from firm marketing 
activities. Projected changes in reservoir 
levels associated with firm marketing 
are small, especially during the summer 
recreation season, and result in minimal 
recreation impacts at all the reservoirs 
studied. Changes in downstream flows 
also are projected to have no significant 
effects (see IDU Final EIS, p. 4.2.2-4). 

5. Impacts on Cultural Resources 

Changes in reservoir levels (within 
existing constraints) at hydroelectric 
projects might have effects on cultural 
resources in and around Federal storage 
reservoirs in the PNW. These reservoirs 
are Grand Coulee (Lake Roosevelt); 
Dworshak; Libby (Lake Koocanusa); 
Albeni Falls (Lake Pend Oreille); and 
Hungry Horse. Many cultural resource 
sites in the areas of potential effect 
already have been and continue to be 
affected by erosion and vandalism. 
Changes in reservoir elevations may 
change the rate of site erosion and may 
make sites more or less accessible to 
vandals. 

Known properties on or eligible for 
the National Register of Historic Places 
on these reservoirs are the Middle 
Kootenai River Archeological District at 
Lake Koocanusa. Montana, and the 
Kettle Falls Archeological District and 
the Fort Spokane Historic District at 
Lake Roosevelt, Washington. 

Information about the existence and 
significance of cultural resources within 
the area of potential effect is 
incomplete. It is possible that other 
potentially affected properties may be 
eligible for the National Register. 

Analysis of the data in the IDU Final 
EIS indicates that increased erosion of 
cultural resource sites at Libby 
Reservior could have been a potential 
problem with firm marketing activities 
in 1988, the earliest year studied. 
Analyses were conducted to address 
both wave erosion effects and effects on 
site accessibility for vandals and relic 
collectors. Libby will continue to be 
operated according to project 
constraints used in Coordination 
Agreement planning and constraints 
provided by the U.S. Army Corps of 
Engineers (Corps). The initiation of a 
Programmatic Agreement to mitigate 
potential impacts on cultural resources 
caused by firm marketing activities, as 
well as other power marketing activities 
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analyzed in the 1DU Final EIS. is 
discussed later in this ROD under 
Mitigation and Monitoring. 

Other hydroelectric project reservoirs 
in the Federal Columbia River Power 
System are operated either as run-of- 
river or primarily for flood control and 
are generally independent of power 
marketing activities. Therefore, Federal 
marketing activities will not affect 
cultural resources at these projects (see 
IDU Final EIS, pp. 4.2.2-7 through 4.2.2- 

8. and 4.8-1 through 4.8-2). 

0. Nonrenewable Resource Use and 
Land Use Impacts 

No adverse impacts on nonrenewable 
resource use and land use were found 
from marketing activities. Differing 
levels of long-term firm contracts have 
negligible impacts on PNW coal 
generation. Hence, impacts on coal 
consumption and associated land 
disturbance also are negligible (see IDU 
Final EIS. p. 4.3.1-3). 

Annual coal use in the ISW is 
projected to increase slightly with Firm 
marketing (see IDU Final EIS, pp. 4.3.1-5 
and 4.3.1-20). Gas and oil consumption 
in California is not significantly affected 
by firm marketing activities. During the 
early years, however, there is a slight 
reduction in consumption of gas and oil 
fuels (see IDU Final EIS. pp. 4.3.1-4 and 
4.3.1-15). 

7. Air Quality and Solid Waste Impacts 

No adverse impacts were found in the 
PNW, California, or the ISW. Air quality 
impacts related to power system 
operational effects of firm marketing 
activities were found to derive from 
changes in the operation of coal-fired 
power plants in the PNW and the ISW 
and changes in the operation of gas- and 
oil-fired generating plants in California. 
All projected ambient air quality 
changes due to firm marketing activities 
are small (see IDU Final EIS p. 4.3.2-13). 
In the early years, these changes do 
include small reduction in air pollution 
in densely populated air basins in 
California. 

Solid waste impacts vary with 
changes in annual generation at coal- 
fired plants. Solid waste impacts from 
altering coal plant operations to 
accommodate firm marketing activities 
are not considered significant (see IDU 
Final EIS, p. 4.3.2-7 and appendix G). 

8. Water Use and Quality Impacts of 
Thermal Plants 

No adverse impacts on water use and 
water quality in the PNW, California, or 
the ISW were found. The only 
potentially significant problem areas 
identified were entrainment at the 
Pittsburgh and Contra Costa thermal 


plants in California. It was not possible 
to determine quantitatively how firm 
marketing activities would affect these 
entrainment problems. However, since 
the average annual generation at these 
plants is reduced with firm marketing 
activities, it is unlikely that the 
entrainment would be made worse (see 
IDU Final EIS, pp. 4.3.3--8 through 4.3.3- 
13). 

9. Impacts on Vegetation and Wildlife 
Related to Thermal Plant Operational 
Changes 

No adverse impacts in the PNW, 
California, or the ISW were found from 
firm marketing activities. Thi9 is 
primarily because air quality, acid 
deposition, solid waste, and water 
consumption impacts of the coal-fired 
plants considered in the analysis are not 
significant. In addition, because of 
permit requirements, enforcement of 
compliance with permits, and the fact 
that effects on threatened and 
endangered species must be considered 
before permits are granted, firm 
marketing activities will not cause 
significant adverse effects to any 
threatened or endangered species (see 
IDU Final EIS, p. 4.3.4-2J. 

Nuclear plant operations are not 
expected to be affected (see IDU Final 
EIS, p. 4.1-14). Therefore, firm marketing 
should not change the impacts on 
vegetation and wildlife from operation 
of nuclear plants. 

10. Impacts Related to Development of 
New Power Resources 

Firm marketing activities were found 
to have virtually no effect on the 
development of future PNW resources 
(see IDU Final EIS, p. 4.4-7). Joint 
ventures of the nature of the 
transactions with WWP and NCPA may 
delay the need for development of new 
resources in California. 

11. Consultation, Review, and Permit 
Requirements 

In addition to their responsibilities 
under the National Environmental Policy 
Act (NEPA). Federal agencies are 
required to carry out the provisions of 
other Federal environmental laws. The 
Federal government is required to take 
State and local government 
environmental and land-use laws and 
regulations into consideration when 
making its decisions (see IDU Final EIS 
pp. 4.6-1 through 4.8-3). Throughout 
preparation of the IDU Draft EIS. the 
Hydro Operations Information Paper. 
IDU Final EIS. and the LTLAP, BPA 
worked closely with the Corps, the 
Bureau of Reclamation, the U.S. Fish 
and Wildlife Service, and the Columbia 
River Inter-Tribal Fish Commission to 


ensure that its responsibilities under 
NEPA and other appropriate laws and 
regulations were fulfilled. 

B. Economic Factors 

The economic effects that could be 
expected from BPA’s proposed sale are 
potential impacts, as a result of the 
revenues received or forgone due to the 
sale, on: (1) BPA’s. WWP’s and NCPA’s 
customers’ rates; (2) the three parties' 
financial conditions; and (3) BPA'9 
ability to repay the U.S. Treasury a9 
scheduled. 

The proposed rate for the capacity 
sold under the Resale Cities contracts 
begins at $4.17/kW-mo. The initial 
demand rate will be escalated each 
October 1 beginning October 1,1990, by 
factors based on changes in BPA’s PF 
rate plus 1.75 percent. 

BPA expects to benefit from the 
proposed transaction. BPA’s forecast of 
the net present value of the capacity 
sales revenue during the term of the 
transaction is approximately 
$84,617,000. The present value of 
forecast spot market sales, BPA's 
alternative market for the capacity, is 
approximately $18,428,000 over the same 
period. 

The proposed capacity sales to WWP 
thus would provide higher revenues to 
BPA than would the short-term 
transactions assumed for the No-Action 
Alternative. The sales would provide 
BPA a stable market for a portion of its 
surplus firm capacity at a favorable, 
predictable rate. This would aid BPA’s 
long-term resource and financial 
planning and increase BPA’s ability to 
keep its rates to its customer groups as 
low and stable as possible and to repay 
the U.S. Treasury on schedule. 

Similarly, the joint venture provides 
WWP and NCPA with a stable amount 
of capacity at a predictable price. The 
purchase could aid the WWP's and 
NCPA's long-term resource and 
financial planning, enhancing their rates 
and financial stability. The joint venture 
could allow the NCPA to defer or 
postpone expensive purchase or 
construction of resources. 

C. Legal Factors 

On May 24,1988, BPA published 
notice that it had surplus firm power 
available for sale to the PNW and 
Pacific Southwest (PSW). In its 1990 
Pacific Northwest Loads and Resources 
Study (December 1990). BPA’s long-term 
surplus capacity through the next 20 
years is now forecast to be about 2800 
MW, but would be reduced to 1200 MW 
assuming a proposed follow-on Capacity 
Sale to Pacific Power and Light is 
consummated. 
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In making marketing decisions. BPA 
must consider certain PNW loads in 
forecasting future PNW customer energy 
requirements. These loads include those 
of BPA's direct-service industrial 
customers and ail utility loads. Certain 
transactions made by a PNW customer 
selling its resources out of region may be 
excluded from the energy requirements 
of PNW customers which BPA must 
consider in its marketing. For example, 
section 9(c) of the Northwest Power Act 
excludes a utility’s firm energy (both 
hydro and thermal) which is sold 
outside the region if that energy could 
otherwise be conserved or made 
available for use in the region and if the 
sale increases the firm energy 
requirements of that utility customer or 
any other utility customer of BPA in 
region. 

Under section 5(f) of the Northwest 
Power Act. BPA is authorized to market 
electric power, including peaking 
capacity from Federal hydro plant that 
is surplus to BPA’s 5(b), (c), and (d) 
obligations under that Act. 

Before negotiating the proposed sale 
of capacity to WWP, BPA determined 
that it had available an amount of 
surplus Firm capacity well in excess of 
the amount to be sold to WWP for the 
duration of the sale. The WWP 
transaction is 50 MW compared to the 
amount of available capacity, estimated 
at 1200 MW. The sale will not impair 
BPA’s ability to meet planned or 
forecasted capacity requirements of 
BPA’s PNW customers under section 
5(b). (c). or (d) of the Northwest Power 
Act and is consistent with section 5(f) 
thereof. In accordance with section 5(a) 
of the Bonneville Project Act, the 
proposed sale of capacity to WWP is 
subject to termination upon 60 months* 
notice. In the event BPA determines that 
the power sale between WWP and 
NCPA increases the firm energy 
requirements of WWP or BPA’s other 
customers, then the contract provides 
for BPA to so notify WWP and to 
exclude 50 MW from WWP's energy 
requirements consistent with sections 
9(c) and (d) of Public Law 95-501 and 
Public Law 88-552. 

Regarding BPA's offer of surplus 
nonfirm energy or surplus firm energy on 
a prescheduled basis to NCPA under the 
Mitigation Agreement between the BPA 
and NCPA, such offers will be made 
consistent with applicable provisions of 
statute and BPA’s current surplus 
marketing practices which provide PNW 
customers an opportunity to purchase 
surplus nonfirra energy and surplus firm 
energy at BPA’s market rates prior to 
any sales to the PSW. There is no 
specified amount of surplus firm power 


or surplus nonfirm energy which BPA 
must offer to NCPA or that NCPA must 
take from BPA. Any such sales will be 
determined daily, weekly, or monthly on 
an as available basis during the 
operating year. 

VI. Environmentally Preferred 
Alternative 

The environmentally preferred 
alternative is for BPA to enter into the 
proposed contracts effecting the joint 
venture with WWP and NCPA. There 
will be no significant adverse impacts 
from this action. Even with the delay of 
bypass facilities at Wanapum until 1997; 
the delay of, or possible substitution of 
transportation for, bypass facilities at 
Priest Rapids; and the infeasibility of 
bypass at Rock Island, significant 
adverse impacts on anadromous fish are 
not expected. Mitigation activities are 
being implemented for resident fish at 
Hungry Horse Reservoir to preclude 
significant adverse impacts on bald 
eagles which rely on the fish for food. 
And impacts on cultural resources at the 
five Federal storage projects from power 
generation in general will be mitigated 
through the conduct of critical resource 
surveys and, where indicated, 
excavation or preservation of artifacts. 
In addition, this alternative has some 
slight environmental benefits not 
achievable under the No-Action 
Alternative. These benefits are: (1) 

Small reductions in air pollution in 
densely populated air basins in 
California in the early years; (2) reduced 
consumption of nonrenewable gas and 
oil fuels in the early years; and (3) 
potential for additional deferral of the 
construction of new generating 
resources in California and their 
subsequent operation. 

VII. Conclusion 

The proposed joint venture is the 
environmentally preferred alternative, 
and would achieve economic benefits 
for BPA and others. Therefore. BPA has 
decided to enter into the previously 
described contracts. 

VIII. Environmental Mitigation and 
Monitoring 

Several mitigation and monitoring 
actions are being adopted to preclude 
potential environmental impacts from 
this decision. These actions include 
programs to: (1) Survey resident fish 
populations at Hungry Horse Reservoir 
to assure that an adequate food supply 
is maintained for the bald eagles living 
in or passing through the area; and (2) 
survey and evaluate cultural resource 
sites surrounding Federal storage 
reservoirs on tributaries to the Snake 
and Columbia Rivers (Dworshak. Albeni 


Falls. Libby, and Hungry Horse) and on 
the mainstream Columbia (Lake 
Roosevelt, behind Grand Coulee Dam). 

BPA expects to preclude significant 
adverse impacts to resident fish at 
Hungry Horse Reservoir by undertaking 
measures to increase use of Hungry 
Horse tributaries by resident fish. BPA 
consulted with the U.S. Fish and 
Wildlife Service and the Montana 
Department of Fish, Wildlife and Parks 
in developing these measures. Measures 
include funding for imprint planting of 
westslope cutthroat trout and mountain 
whitefish in four Hungry Horse 
Reservoir tributaries over a 5-year 
period. Also included is funding for 
offsite fish habitat improvements on 
Flathead River sloughs, including 
cleaning of spawning gravels and 
imprint planting of cutthroat trout, 
kokanee, and mountain whitefish (see 
IDU EIS, p. 4.2.3-13). If monitoring 
studies at Hungry Horse Reservoir 
indicate that significant adverse effects 
on resident fish are occurring as a result 
of Intertie actions, including Federal 
marketing activities, information from 
these monitoring studies will be used to 
develop and implement additional 
effective mitigation measures. 

In order to mitigate the potential 
adverse effects on cultural resources at 
the Federal storage reservoirs, BPA has 
initiated procedures to develop a 
Programmatic Agreement with the 
Advisory Council on Historic 
Preservation; the Idaho, Montana, and 
Washington State Historic Preservation 
Officers; the Bureau of Reclamation; and 
the Corps. Also involved in developing 
the Programmatic Agreement are the 
Confederated Tribes of the Colville 
Reservation in Washington; the Spokane 
Tribe of the Spokane Reservation in 
Washington; the Kalispel Indian 
Community of the Kalispel Reservation 
in Washington; the Coeur D’Alene Tribe 
of the Coeur D’Alene Reservation in 
Idaho; the Nez Perce Tribe of Idaho; the 
Kootenai Tribe of Idaho; the 
Confederated Salish and Kootenai 
Tribes of the Flathead Reservation in 
Montana; the Blackfeet Tribe of the 
Blackfeet Indian Reservation of 
Montana; the Bureau of Indian Affairs; 
the U.S. Forest Service; and the National 
Park Service. 

The Programmatic Agreement was 
initiated as mitigation for potential 
effects of firm marketing transactions. It 
will, however, satisfy BPA’s 
responsibilities under section 106 of the 
National Historic Preservation Act (16 
U.S.C. 470, et seq.) for all Federal 
actions taken with respect to operation 
of the five major Federal storage 
reservoirs mentioned above. Terms of 
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the Agreement may include provisions 
for further identification and evaluation 
of potentially affected cultural 
resources. 

The Programmatic Agreement also is 
being designed to ensure consistency 
with the American Indian Religious 
Freedom Act (42 U.S.C. 1996). It 
provides for BPA participation in the 
relocation of Native American burials 
when such sites are discovered through 
the resource survey and evaluation that 
will occur as part of the Agreement. 

Issued in Portland, Oregon, on October 1. 
1991. 

Edward W. Seinkiewicz, 

Senior Assistant Administration . 

|FR Doc. 91-29854 Filed 12-12-91; 8:45 am) 

BILLING COO£ *450-01-11 


Federal Energy Regulatory 
Commission 

(Docket Nos. ER92-118-000, et al.) 

Florida Power Corporation, et al.; 
Electric Rate, Small Power Production, 
and Interlocking Directorate Filings 

December 0,1991. 

Take notice that the following filings 
have been made with the Commission: 

1. Florida Power Corporation 
(Docket No. ER92-118-000] 

Take notice that on December 2.1991, 
Florida Power Corporation (Florida 
Power) made a filing to clarify 
information provided in the filing in the 
above docket made on October 11,1991. 

Florida Power states that the filing 
clarifies the following points: (1) Present 
versus proposed fuel charges; (2) the 
difference between the fuel charge for 
Seminole Electric Cooperative. Inc. 
(SECI) versus the fuel charge for the 
cities of Kissimmee/St. Cloud; (3) SECI’s 
kW allocation; (4) actual versus 
projected billing comparisons. 

Florida Power requests that the filing 
as amended above become effective on 
January 1.1991 a9 requested in Florida 
Power’s original transmittal letter. 

Comment date: December 23.1991 in 
accordance with Standard Paragraph E 
at the end of this notice. 

2. Florida Power Corporation 
(Docket No. ER92-183-000] 

Take notice that on December 4.1991. 
filed two corrections to its initial filing 
in this docket. First, Florida Power 
included with its original filing in this 
docket an addendum dated May 12.1982 
to an agreement between it and 
Seminole Electric Cooperative, Inc., 
Florida Power has since discovered that 
the addendum as filed was an 


unexecuted draft version of the final 
addendum, which i9 dated June 23.1982. 
Florida Power requests that the final 
executed addendum be substituted for 
the draft previously tendered for filing. 
Second. Florida Power inadvertently 
included with that filing a draft of the 
agreement to which the addendum 
relates. Florida Power states that the 
final version of the agreement is already 
on file with the Commission and 
requests that the draft be disregarded. 

Comment date: December 20.1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

3. Arizona Public Service Company 
(Docket No. ER92-2O0-OOO] 

Take notice that on November 25, 

1991. Arizona Public Service Company 
(Arizona) tendered for filing 
Amendments to Exhibits in FERC 
Docket No. ER90-142-000, which was 
filed on February 14.1990. Arizona 
states that the amended exhibits are 
being filed to amend and finalize the 
original filing. 

Comment date: December 20,1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

4. Indiana Michigan Power Company 

(Docket No. ER92-216-OQO] 

Take notice that Indiana Michigan 
Power Company (I&M) on December 4, 
1991. tendered for filing Modification 
No. 1 dated November 10,1991 to the 
Settlement Agreement dated August 31. 
1988 (1988 Agreement) between I&M and 
Wabash Valley Power Association, Inc. 
(Wabash Valley), I&M’9 Rate Schedule 
FERC No. 78. 

Modification No. 1 decreases the cost 
to Wabash Volley for Dump Energy, 
gives Wabash Valley additional 
flexibility in scheduling transmission 
service, and adjusts the loss percentage 
as provided for in the 1988 Agreement. 

A copy of the filing was served upon 
the Indiana Utility Regulatory 
Commission and the Michigan Public 
Service Commission. 

Comment date: December 20,1991, in 
accordance with Standard Paragraph E 
end of this notice. 

5. Montaup Electric Company 
[Docket No. ER92-214-000] 

Take notice that on December 3,1991, 
Montaup Electric Company (Montaup) 
filed an “Exhibit A” to the service 
agreement for transmission service 
provided to Newport Electric 
Corporation under Montaup’s FERC 
Electric Tariff, Original Volume No. 2, 
which entered commercial service on 
December 31.1990 and October 1,1991, 
respectively. The transmission of power 


from each unit runs for 20 years from the 
service date of the unit. 

Montaup requests waiver of the 60- 
day notice requirements to permit the 
Exhibit A to become effective on 
December 31,1990. If Montaup’s request 
for waiver of the notice is denied, 
Montaup requests that the Exhibit A be 
allowed to become effective on 
February 2,1992, 60 days from the date 
of filing. 

Comment date: December 20,1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

6. Central Vermont Public Service 
Corporation 

(Docket No. ER92-203-000) 

Take notice that on November 25. 

1991, Central Vermont Public Service 
Corporation (CVPS) tendered for filing 
the 1992 Forecast Cost Report for the 
RS-2 rate schedule under which CVPS 
sells electric power to Connecticut 
Valley Electric Inc. 

Comment date: December 20,1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

7. Fitchburg Gas and Electric Light 
Company 

[Docket No. ER92-88-000] 

Take notice that on November 21. 

1991, Fitchburg Gas and Electric Light 
Company (Fitchburg) filed with the 
Commission a Supplemental Statement 
in Support of Proposed Market-Based 
Rates. Fitchburg states that it is 
submitting this information to 
supplement its filing of a new FERC 
Electric Tariff in this docket on October 
7,1991. 

A copy of Fitchburg’s supplemental 
filing has been served on each person on 
the official service list in this 
proceeding. 

Comment date: December 20.1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

8. Central Vermont Public Service 
Corporation 

(Docket No. ER92-205-000) 

Take notice that on November 25, 

1991, Central Vermont Public Service 
Corporation (CVPS) tendered for filing 
the 1992 Cost Report for FERC Electric 
Tariff Original Volume No. 3 of CVPS 
under which the CVPS provides 
Transmission and Distribution Service 
to the following customers: 

Vermont Electric Cooperative, Inc. 
Lyndonville Electric Department 
Village of Ludlow Electric Light 
Department 

Village of Johnson Water and Light 
Department 
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Village of Hyde Park Water and Light 
Department 

Rochester Electric Light and Power 
Company 

Comment date: December 20.1991. in 
accordance with Standard Paragraph E 
at the end of this notice. 

9. Central Vermont Public Service 
Corporation 

[Docket No. ER92-204-000] 

Take notice that on November 25, 
1991, Central Vermont Public Service 
Corporation (CVPS) tendered for filing 
the 1992 Forecast Cost Report for FERC 
Electric Tariff Original Volume No. 4 of 
CVPS under which the company 
provides unreserved system pow f er 
service to the following customers: 
Lyndonville Electric Department 
Village of Ludlow Electric Light 
Department 

Village of Johnson Water and Light 
Department 

Village of Hyde Park Water and Light 
Department 

Comment date: December 20.1991, in 
accordance with Standard Paragraph F. 
at the end of this notice. 

10. Kansas Power and Light Company 

[Docket No. ER92-212-000] 

Take notice that on November 27. 

1991, Kansas Power and Light Company 
(KP&L) tendered for filing a Notice of 
Cancellation of FERC Rate Schedule No. 
238 and Supplement No. 1 to FERC Rate 
Schedule No. 238. KP&L requests an 
effective date of February 1.1992. 

KP&L further states that copies of this 
filing have been served upon the City of 
Girard, Kansas and the Utilities Division 
of the Kansas Corporation Commission. 

Comment date: December 20.1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

11. Public Service Electric and Gas 
Company 

[Docket No. ER91-636-001] 

Take notice that on December 4,1991. 
The Public Service Electric and Gas 
Company (PG&E) tendered for filing an 
initial Rate Schedule to provide 
interruptible transmission service to 
Continental Energy Associates (CEA) 
for the delivery of a portion of the net 
electrical energy output of Continental 
Energy's qualifying cogeneration facility 
located in Hazelton. Pennsylvania to the 
Consolidated Edison Company of New 
York, Inc. In response to discussions 
with Commission Staff, PSE&G on 
December 2,1991 submitted the First 
Supplemental Agreement by and 
between Public Service Electric and Gas 
Company and Continental Energy 
Associates, dated December 3,1991. 


which amends the interruptible 
transmission service agreement in 
certain limited respects. 

Public Service proposes an effective 
date of the initial Rate Schedule as of 
December 4.1991. and therefore 
requests waiver of the Commission’s 
notice requirements. 

Comment date: December 20,1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

12. Portland General Electric Company 

[Docket No. ER92-62-000) 

Take notice that on November 18. 
1991, Portland General Electric 
Company (PGE) tendered for filing a 
letter clarifying the nature of assured 
deliveries made pursuant to the 
Agreement for Construction, Ownership 
and Operation of the Number One 
Boardman Station on Carty Reservoir 
(Agreement) and the Guidelines for 
Assured Deliveries from Boardman 
(Guidelines), included in the original 
Filing in this docket. 

Comment date: December 20,1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

13. WestPlains Energy 

[Docket No. ER92-193-000] 

Take notice that on November 18. 
1991, WestPlains Energy, a division of 
UtiliCorp United Inc. tendered for Filing 
a Notice By WestPlains Energy of 
succession in ownership to Centel 
Corporation. 

Comment date: December 20,1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

14. Nevada Power Company 

[Docket No. ER90-587-001] 

Take notice that on December 4.1991, 
Nevada Power Company tendered for 
Filing its compliance refund report in the 
above referenced docket. 

Comment date: December 20,1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

15. Western Systems Power Pool 

[Docket No. ER91-195-003] 

Take notice that on November 27, 

1991, Western Systems Power Pool 
(WSPP) tendered for filing its Refund 
Report in the above referenced docket. 

Comment date: December 20,1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

16. Alabama Power Company 

[Docket No. ER92-215-000] 

Take notice that on December 3,1991, 
Alabama Power Company tendered for 
filing proposed changes in its Rate 
Schedule MUN-1. The proposed changes 


would increase revenues from 
jurisdictional sales and services by 
$470,915.00 based on the twelve-month 
period ending December 31.1991. 
Alabama Power Company proposes to 
modify the Billing and Payment 
provisions of Rate Schedule MUN-1 to 
make reference to the applicable 
agreement between Alabama Power 
Company and the Southeastern Power 
Administration. Alabama Power 
Company has requested an effective 
date of February 1,1992. Copies of this 
Filing were served upon customers of 
Alabama Power Company served under 
Rate Schedule MUN-1 . the Alabama 
Public Service Commission and the 
Southeastern Power Administration. 

Comment date: December 20.1991. in 
accordance with Standard Paragraph E 
at the end of this notice. 

Standard Paragraphs 

E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street. NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be Filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not 9erve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on File with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-29792 Filed 12-12-91; 8:45 am] 

BILLING CODE 6717-01-*! 


Office of Hearings and Appeals 

Cases Filed During the Week of 
October 11 Through October 18,1991 

During the Week of October 11 
through October 18,1991, the appeals 
and the applications for other relief 
listed in the Appendix to this Notice 
were Filed with the Office of Hearings 
and Appeals of the Department of 
Energy. 

Under DOE procedural regulations, 10 
CFR part 205, any person who will be 
aggrieved by the DOE action sought in 
these cases may file written comments 
on the application within ten days of 
service of notice, as prescribed in the 
procedural regulations. For purposes of 
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the regulations, the date of service of 
notice is deemed to be the date of 
publication of this Notice or the date of 
receipt by an aggrieved person of actual 


notice, whichever occurs first. All such 
comments shall be filed with the Office 
of Hearings and Appeals, Department of 
Energy, Washington. DC 20585. 


Dated: December 9.1991. 

George B. Breznay. 

Director, Office of Hearings and Appeals. 


List of Cases Received by the Office of Hearings and Appeals 

[Week of October 11 through October 18. 1991) 


Date 

Name and location of applicant 

Case No. 

Oct 15. 1991. 

Firearm Training System, Inc., Nor cross, GA. 

LFA-0161.. 

Oct 10. 1991_ 

Fortroeyer’s Inc.. Fori Wayne. IN.... 

LEE-0031. 

Oct 18. 1991... 

Time Oil Company. Seattle. WA.... 

LOF-O038... . 

Oct 16. 1991.. 

James L. Schwab, Spokane. WA. 

LFA-0162. _ 

Oct 18. 1991_ 

GuH/Art‘s Courtesy Group Service, Woodbndge. 

RR300-112_ 


VA. 


Oct 18. 1991_ 

Gulf/Gull Mart U-Haul. Woodbhdge. VA_ 

RR30O-111_ 





Type of submission 


Appeal of an Information Request Denial If granted The Septem¬ 
ber 16. 1991 Freedom of Information Request Denial issued by 
the Oflice of the Inspector General would be rescinded, and the 
Fsearm Training System. Inc. would receive access to DOE 
Information concenng a pending investigation of the Firearm 
Training System. Inc. 

Exception to the Reporting Requirements. If granted Fortmeyer's, 
Inc. would not be required to file Form EIA-782-B, "Resellers/ 
Retailers Monthly Petroleum Products Sales Report*’ 

Refund Procedures. If granted: The remainder of funds collected 
from Time Oil Company pursuant to a December 13, 1382 
Consent Order with the Department of Energy would be distrib¬ 
uted to the States. 

Appeal of an Information. If granted: The October 10, 1991 
Freedom of Information Request Denial issued by the Field 
Office. Albuquerque would be rescinded, and James L Schwqb 
would receive access to additional documents Involving himself. 

Request for Modification/ Rescission In the Gulf Refund Proceed¬ 
ing. W granted: The September 12. 1991 Decision and Order 
(Case No. RF300-11527) isued to Art’s Courtesy Gulf Service 
would be modified regarding the firm’s application for refund 
submitted In the Gif refund proceeding. 

Request for Modification/Rescission m the Gulf Refund Proceed- 
mg. If granted: The August 29. 1991 Decision and Order (Case 
No RF300-12058) issued to Gulf Mart U-Haul would be modh 
tied regarding the firm's application for refund submitted In the 
Gulf refund proceeding. 


Refund Applications Received 

[Week of October 11 through October 18. 1991) 


Date received 

Name of refund proceeding /Name of refund applicant 

Case number 

10/15/91...... . . 

V & B ARCO . . 

RF304-12515 

RF304-12516 

RF304-12517 

RF341-11 

RF336-27 

RF335-48 

RF335-49 

RF304-12518 

RF321-17448 

RF315-10174 

RF304-12519 

RF340-22 

RF340-23 

RF304-12520 

RF139-208 

RF321-17441 thru RF321-17832 
RF272-90229 thm RF272 -90260 
RF300-17809 thru RF300-17928 

10/15/91___ 

Swkler, Inc... 

10/15/91.. 

Gary Burgin. . 

10/15/91. 

New Frontier Center. . 

10/11/91.. 

Niagara Mohawk Power Corp .. 

10/15/91.] 

Mrs. George W Reed 

10/15/91______ 

Alma O. Lewis. 

10/15/91..._.. 

San Bruno ARCO....^...^.....—.. 

10/15/91.. 

Ottavio Bros. Texaco Serv Sta. 

10/16/91_____ 

University Shell. 

10/15/91. 

Gil’s Service Center 

10/17/91..... 

Union Carbide Chem 8 Plastics 

10/21/91. 

Amerigas Propane, Inc., ,, r ,, ... , . ,, , . 

10/17/91...... 

Centerton ARCO...,,,,,,,,,,,.. ,,,,, .. 

10/16/91. 

Poe’s Rural 8 City Gas Co. 

10/11/91 thru 10/18/91_ 

Texaco Refund applications received...-.... 

10/11/01 thru 10/18/91..... 

Crude Oil refund applications received. 

10/11/91 thru 10/10/91. 

Gulf Oil refund applications received.... ... . 




(FR Doc- 91-29855 Filed 12-12-91; 8:45 am) 

BILLING COOt §450-01-41 


Issuance of Decisions and Orders 
During Week of October 14 Through 
October 18,1991 

During the week of October 14 
through 18.1991 the decisions and 
orders summarized below were issued 
with respect to appeals and applications 


for other relief Filed with the Office of 
Hearings and Appeals of the 
Department of Energy. The following 
summary also contains a list of 
submissions that were dismissed by the 
Office of Hearings and Appeals. 

Appeal 

James L Schwab, 10/17/91, LFA-0152 

James L. Schwab filed an Appeal from 
a denial by the DOE’S Chief of Freedom 


of Information and Privacy Acts (KOI 
Officer) of a request for a waiver of fees 
which he had submitted under the 
Freedom of Information Act (FOIA). In 
considering the Appeal, the DOF. found 
that the FOI Officer's denial of the fee 
waiver request was premature because 
he had not completed the search for 
responsible documents and determined 
what information was releasable. 
Accordingly, Schwab’s request for a 
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reversal of the FOl Officer's 
determination was denied and the 
matter was remanded to the FOI Officer 
for a new determination on the fee 
waiver request. 

Refund Applications 

Exxon Corporation/Paisano Exxon. 10/ 

17/91; RF307-9835 

The DOE issued a Decision and Order 
denying the Application for Refund filed 
by Paisano Exxon in the Exxon 
Corporation special refund proceeding. 
Paisano was unable to provide any 
documentation to establish that it 
purchased Exxon petroleum products or 
that it was even in business during the 
consent order period. Accordingly, this 
application was denied. 

Texaco. Inc./Arvin Lerch. 10/18/91: 

RF321-16942; RF321-16946 

The DOE issued a Supplemental 
Order regarding Arvin Lerch, an 
applicant who received a refund in 
Texaco Inc./B SrL Auto Parts, Inc., Case 
Nos. RF321-3605 et ol. (October 1 , 1990). 
A conflicting claim caused the DOE to 
review the application. When the DOE 
requested documents from Mr. Lerch to 
substantiate his claim, Mr. Lerch stated 
that he had mistakenly submitted 
incorrect dates of ownership. The DOE 
determined that Mr. Lerch had 
incorrectly received $1,702. At the same 
time Mr. Lerch filed a new application in 
the Texaco proceeding for a second 
retail station. The DOE determined that 
Mr. Lerch was eligible for a new refund 
of $1,139. The DOE subtracted the 
amount of the new refund from the 
excess refund amount of $1,702 and 
ordered Mr. Lerch to remit $563 to the 
DOE to be deposited in the escrow 
account funded by Texaco Inc. 

The Arundel Corporation. 10/18/91; 

RF272-72080 

The DOE issued a Decision and Order 
concerning the Application for Refund 
submitted on behalf of the Arundel 
Corporation. Arundel requested a refund 
based on its purchases of refined 
petroleum products during the period 
August 19,1973 through January 27,1981 
pursuant to the provisions of 10 CFR 
part 205, subpart V (subpart V). 

Although Arundel provided an estimate 
of its purchase volume, it did not explain 
the estimation technique with which the 
volume was derived. Despite the DOE’s 
repeated requests that the applicant 
explain how it derived its purchase 
volumes, Arundel failed to provide 
additional information. The DOE was 
therefore unable to evaluate whether 
Arundel's volume claim was reasonable. 
Accordingly, the Application submitted 
by Arundel was denied. 
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Refund Applications 

The Office of Hearings and Appeals 
issued the following Decisions and 
Orders concerning refund applications, 
which are not summarized. Copies of the 
full texts of the Decisions and Orders 
are available in the Public Reference 
Room of the Office of Hearings and 
Appeals. 


Atlantic Richfield 
Company/Giles 
Fuels et al. 

RF304-279 

10/15/91 

Citronelle-Mobile 
Gathering/Dr. 
U.E. 

Zambarano 

Memorial 

Hospital. 

RF336-26 

10/17/91 

Dairyland Power 

RF272- 

10/18/91 

Cooperative et 
al 

56993 


Gulf Oil 
Corporation/ 
Athens Gulf 

RF300-1265 

10/17/91 

Athens Gulf 

RF300- 


Service Station 
#2. 

12653 


Gulf Oil 
Corporation/ 

Fitch Oil 
Company. Inc 

RR300-26 

10/15/91 

Gulf Oil 

RF300- 

10/18/91 

Corporation/ 

11574 


Roy's Gulf Inc. 
et al. 

RD272-2233 


Hibbing Taconite 

RF272-2233 

10/16/91 

Company. 

RD272-2233 


Los Angeles 

Times. 

RR272-19 

10/18/91 

Morgan Fuel & 

RF272- 

10/15/91 

Heating Co., Inc. 

76247 


Shell Oil 

Company/ 
Defense Fuel 
Supply Center. 

RF315-6904 

10/16/91 

Shell Oil 

Company/ 
Heritage Oil 
Company. Inc.. 

RF315-295 

10/18/91 

Inland Oil & 
Chemical Corp 

RF315-6118 


Macmillan Ring- 
Free Oil Co., 

Inc. 

RF315-6492 


Shell Oil 

Company/ 
Hubbard Oil 
Company. 

RF315-6017 

10/15/91 

Shell Oil 

Company/ 
University Shell. 

RF315-6132 

10/18/91 

University Shell. 

RF315- 

10174 


Texaco Inc./ 
Buckingham 
Square Texaco 
et al. 

RF321-7018 

10/18/91 

Texaco Inc./ 

Doyle J. Davies. 

RF321-9235 

10/15/91 

Doyle J. Davies. 

RF321-9236 


Texaco Inc./ 

RF321-6719 

10/17/91 


Home Oil Co., 
Inc. et al. 
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Texaco. Inc./ 
Rancatti’s 

Garage et al. 

RF321-6501 

10/18/91 

Texaco Inc./ 

Spring Brook 

Ice & Fuel 
Service et al. 

RF321-7115 

10/15/91 

Texaco Inc./ 
Willners 
Distributorship. 

RF321-9611 

10/15/91 

Willners Fuel 

RF321- 


Distributors. Inc. 

14160 


Texaco Inc./ 

RF321-7373 

10/15/91 


Ziegler Oil Co. 
et al 


Dismissals 

The following submissions were 
dismissed: 

Name and Case No. 

ASM. Inc.: RF272-73063 

A. C. Enterprises; RF304-8231 

Abdul Texaco; RF321-725 

Arizona Public Service Co.: RF272-89377 

Brown s Service Station; RF300-17582 

Burger Bros. Distributing; RF321-9379 

Columbia County. WA; RF272-86200 

Dave & Jack's; RF321-9504 

Downtown Texaco; RF321-9603 

Dunman Texaco; RF321-9509 

Dunn County. WI; RF272-85425 

Franklin Baking Co.; RF272-72452 

Germantown Shell; RF315-1620 

Herman Atchison; RF30O-14633 

Hillcrest Texaco; RF321-9637 

Hyde Park Texaco: RF321-9606 

Ideal Basic Industries, Inc.; RF272-9181 

Iowa County. WI; RF272-85198 

Irondale Texaco: RF321-10001 

Jefferson Gulf; RF300-17568 

John Wong's Texaco; RF321-7473 

L. B. Moore Texaco: RF321-9602 

Larry’s Arco: RF304-9051 

Larry's Arco; RF304-11829 

Laufton Moore Texaco; RF321-9804 

Lyons Texaco: RF321-9377 

Mel s Texaco; RF321-9625 

Middlebury Texaco; RF321-9608 

Morgan Texaco: RF321-96Q7 

One Way U.S.A.; RF321-17275 

Paul A. Bosco & Son Construction Corp.; 

RF272-72464 

Petroleum Resource Associates. Inc.: RF272- 

25328 

Plotzo Gulf; RF300-17482 
Portway Texaco; RF321-1207 
Power Petroleum Inc.; RF321-7426 
Power Petroleum Inc.; RF321-6749 
Rolling Green Texaco; RF321-9508 
South Texaco Station; RF321-9378 
Supreme Bumpers. Inc.; RF272-89768 
Walnut Street Texaco; RF321-9510 
William Hudson Texaco; RF321-9634 
Wipf s Texaco Service; RF321-17336 

Copies of the full text of these 
decisions and orders are available in the 
Public Reference Room of the Office of 
Hearings and Appeals, room IE-234. 
Forrestal Building. 1000 Independence 
Avenue, SW.. Washington. DC 20585. 
Monday through Friday, between the 









6505a 


Federal Register / Vol. 56* No. 240 / Friday, December 13, 1991 / Notices 


hours of 1 p.m. and 5 pan., except 
federal holidays. They are also available 
in Energy Management: Federal Energy 
Guidelines, a commercially published 
loose leaf reporter system. 

Dated: December 9.1991. 

George B. Breznay, 

Director, Office of Hearings and Appeals. 

|FR Doc. 91-29856 Filed 12-12-91: 8:45 am| 

BILLING CODE &45G-01-* 


Issuance of Proposed Decision and 
Order During Week of November 11 
Through November 15,1991 

During the Week of November 11 
through November 15,1991, the 
proposed decision and order 
summarized below was issued by the 
Office of Hearings and Appeals of the 
Department of Energy with regard to an 
application for exception. 

Under the procedural regulations that 
apply to exception proceedings (10 CFR 
part 205, subpart D). any person who 
will be aggrieved by the issuance of a 
proposed decision and order in final 
form may file a written notice of 
objection within ten day 9 of service. For 
purposes of the procedural regulations, 
the date of service of notice is deemed 
to be the date of publication of this 
Notice or the date an aggrieved person 
receives actual notice, whichever occurs 
first. 

The procedural regulations provide 
that an aggrieved party who fails to file 
a Notice of Objection within the time 
period specified in the regulations will 
be deemed to consent to the issuance of 
the proposed decision and order in final 
form. An aggrieved party who wishes to 
contest a determination made in a 
proposed decision and order must also 
file a detailed statement of objections 
within 30 days of the date of service of 
the proposed decision and order. In the 
statement of objections, the aggrieved 
party must specify each issue of fact or 
law that it intends to contest in any 
further proceeding involving the 
exception mater. 

Copies of the full text of these 
proposed decisions and order are 
available in the Public Reference Room 
of the Office of Hearings and Appeals, 
room IE-234. Forrestal Building, 1000 
Independence Avenue, SW., 
Washington, DC 20585, Monday through 
Friday, between the hours of 1 p.m. and 
5 p.m., except federal holidays. 

Dated: December 9,1991. 

George B. Breznay, 

Director, Office of Hearings and Appeals. 
Fortmeyer’s, Inc., Fort Wayne, 1N^ LEE- 
0031; Reporting Requirements 


Fortmeyer's, Inc., filed an Application 
for Exception from the monthly 
requirement to prepare and file Form 
EIA-782B ("Reseller/Retailers’ Monthly 
Project Sales Report”) with the DOE 
Energy Information Administration. The 
exception request, if granted, would 
permit Fortmeyer’s, Inc., to discontinue 
filing the form. The DOE found that the 
firm was not adversely affected by the 
reporting requirement in a way that was 
significantly different from the burden 
borne by similar reporting firms. 
Accordingly, on November 15,1991, the 
DOE issued a proposed determination 
tentatively denying the exception 
request. 

|FR Doc. 91-29857 Filed 12-12-91.8:45 am) 

BILLING CODE 6450-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

IER-FRL-4041-31 

Environmental Impact Statements and 
Regulations; Availability of EPA 
Comments 

Availability of EPA comments 
prepared November 25,1991, through 
November 29,1991, pursuant to the 
Environmental Review Process (ERP), 
under section 309 of the Clean Air Act 
and section 102(2){c) of the National 
Environmental Policy Act as amended. 
Requests for copies of EPA comments 
can be directed to the Office of Federal 
Activities at (202) 260-5076. 

An explanation of the ratings assigned 
to draft environmental impact 
statements (EISs) was published in FR 
dated April 5,1991 (56 FR 14096). 

Draft EISs 

ERP No. D-AFS-J65181-WY Rating 
LO. Medicine Wheel National Historic 
Landmark Protection Project, 
Implementation, Bighorn National 
Forest, Medicine Wheel Ranger District, 
Big Horn County, W r Y. 

Summary: EPA has no objections to 
the proposed action. 

ERP No. D-AFS-JG5185-UT Rating 
EC2, North Slope Timber Sale and Road 
Construction/Recor.struction, 
Implementation, Dixie National Forest, 
Teasdale Ranger District, Wayne 
County. UT. 

Summary : EPA has identified portions 
of this document lack sufficient 
information for the EPA to be able to 
adequately access potential impacts 
associated with the proposed action. 

ERP No. D-AFS-L65156-ID Rating 
EC2, Big Eightmile, North Fork of Timber 
and Alder Creek Timber Sale, 
Reforestation and Road Construction, 


Implementation, Lemhi Range Roadless 
Area. Salmon National Forest, Lemhi 
County. ID. 

Summary: EPA's environmental 
concerns are based on the potential for 
adverse air quality effects. Additional 
information is needed to describe 
projeci monitoring, describe the 
effectiveness of mitigation measures, 
and clarify the future access of new 
roads. 

ERP No. D-BLM-J70017-MT Rating 
ECl, Judith-Valley-Phillips 
Comprehensive Resource Management 
Plan, Implementation, Lewistown 
District, Judith Basin, Fergus, Petroleum, 
Phillips and Valley Counties, MT. 

Summary: EPA’s environmental 
concerns are based on the lack of full 
protection for areas of critical 
environmental concerns from future 
mining development. 

ERP No. D-FHW-E40736-NC Rating 
EC2, Greensboro Western Urban Loop 
Transportation Improvement, from 
Lawndale Drive near Cottage Place to I- 
85 South near Holden Road. Funding. 
Right-of-Way Acquisition, and COE 
section 404 Permit. Guilford County, NC. 

Summary: EPA believes that all of the 
proposed construction alternatives 
would have major environmental 
impacts which include the loss of both 
upland and wetland habitat and noise 
impacts. Information was lacking to 
adequately evaluate some impacts and 
mitigation proposals. 

ERP No. D-FHW-E40740-NC Rating 
EC2, US 1 Improvements, Secondary 
Road 1853 at Lakcview to Secondary 
Road 1180 south of Sanford, Funding, 
section 404 Permit, Lee and Moore 
Counties, NC. 

Summary: EPA expressed 
environmental concern regarding the 
lack of specific commitments attendant 
to wetlands mitigation, water quality, 
noise impacts and hazardous waste 
sites remediation. 

ERP No. D-SCS-H36103-MO Rating 
EC2, Town Branch Watershed 
Protection Plan. Fish and Wildlife 
Improvement, Funding. Section 404 
Permit. City of Albany, Gentry County, 
MO. 

Summary: The Soil Conservation 
Service was asked to clarify the project 
purpose, land treatment measures for 
conservation, and compliance with 
section 404 of the Clean Water Act. 

ERP No. D-VAD-E80000-FL Rating 
EC2, East Central Florida Medical 
Center (ECFMC) Construction, 
Alternative Site Selection, Brevard Co., 
Orange Co.; Seminole Co.; and Volusia, 
Co„ FL. 

Summary: EPA expressed 
environmental concerns about impacts 
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to wetlands, noise, wildlife, and air 
quality and recommended that further 
information on mitigation for these 
impacts is need 

Final EISs 

ERP No. F-AFS-J02021-ND. Northern 
Little Missouri National Grassland Oil 
and Gas Leasing, Custer National 
Forest, Dunn, McKenzie, Golden VaHey. 
and Billings Counties, MT. 

Summary : EPA has remaining 
concerns regarding protection of water 
quality and the lack of information 
regarding the criteria for selection of the 
casting setting depths used to protect 
water resources. 

ERP No. F-APS-L65144-OR, Augur 
Creek Timber Sale and Road 
Construction, Implementation, Fremont 
National Forest, Paisley Ranger District. 
Lake County, OR. 

Summary: EPA continues to have 
environmental concerns with the 
preferred alternative identified in the 
final E1S. EPA's concerns are based on 
the lack of a complete analysis of the 
effects of prescribed burning on the 
Class 1 airshed in the Gearhart 
Wilderness area. 

ERP No. F-AFS-L65151-ID, Deep 
Creek and Copper Creek Timber Sale 
and Road Construction, Implementation, 
Council Ranger District, Payette 
National Forest, Adams County, ID. 

Summary: Review of the Final EIS has 
been completed and the project found to 
be satisfactory. No formal letter was 
sent to the agency. 

ERP No. F-BLM-J65155-CO. San Luis 
Planning Area, Land and Resource 
Management Plan, Implementation, 
Alamosa, Costilla Saguache, Conejos 
and Rio Grande, CO. 

Summary: EPA believes that the FEIS 
and RMP provide adequate discussion 
on wetlands, riparian areas impacts, 
grazing practices, and the identification 
of non-point source pollution areas. 

ERP No. F-USA-C13001-NM, White 
Sands Missile Range Aerial Cable Test 
Capability Facility, Construction, 
Integration and Development. Jim Site or 
Fairview Mountain Site Selection, 
Socorro, Lincoln, Otero, and Sierra 
Counties. NM. 

Summary: EPA’s review of the final 
EIS has been completed and the project 
found to be satisfactory. No formal letter 
was sent to the agency. 

Dated: December 9,1991. 

Richard E. Sanderson, 

Director. Office of FedvruJ Acti vifefaf. 

|FR Doc. 91-29856 Filed 12 r- 12 - 91 ; 8:45 am| 

BILUNG CODt (564-SO-M 


fER-FRL-4041-2] 

Environmental Impact Statements; 
Notice of Availability 

Responsible Agency: Office of Federal 
Activities, General Information (202) 
260-5073 or (202) 260-5075. 

Availability of Environmental Impact 
Statements Filed December 2,1991 
through December 6,1991 Pursuant to 40 
CFR 1506.9. 

EIS No. 910431, DRAFT EIS, APS, OH, 
Wayne National Forest, Amendment 7 
Lind and Resource Management Plan, 
Oil and Gas Leasing, Implementation, 
Application for Permit Drilling, Section 
404 Permit, Several Counties, OH, Due: 
February 3,1992, Contact: Regis E. 
Temey (812) 275-5987. 

EIS No. 910432, FINAL EIS, AFS, MT. 
Spring Creek Timber Sales and Road 
Construction /Reconstruction, 
Implementation, Lewis and Clark 
National Forest, Musselshell Ranger 
District. Little Belt Mountains, 
HarJowton, Meagher County, MT., Due: 
January 27,1992, Contact: Da\id 
Wanderaas (406) 632-4391. 

EIS No. 910433. DRAFT EIS, VAD, TX, 
Dallas-Fort Worth Area National 
Cemetery Construction/Operafion. Site 
Selection, Cedar Hill, Mansfield and 
Mountain Creek, Possible Section 404 
Permit, Dallas and Tarrant Counties, TX, 
Due: January 27,1992, Contact: James 
Holtschulte (202) 233-7082. 

Amended Notices * 

E!S No. 910347. DRAFT EIS, NRC, 
Nuclear Power Plants Operating 
Licenses, NUREG-1437, Renewal 
NPDES Permit, Due: March 16,1992, 
Contact Donald Cleary (301) 492-3936. 
Published FR 10-04-91— Review period 
extended. 

Dated: December 9,1991. 

Richard EL Sanderson, 

Director, Office of Federal Activities, 

[TR Doc. 91-29859 Filed 12-12-91; 8*5 am) 

billing CCOC $660-50-41 


f FRL-4041-5] 

Biomarkers of Toxic Pollutants la 
Human Health 

agency: Environmental Protection 
Agency. 

action: Request for Applications (RFA) 
HLT-01-92. 

SUMMARY: The U.S. Environmental 
Protection Agency (EPA) is soliciting 
applications on research to develop 
biomark era for human health in order to 
produce new or improved tools for 
health risk assessments. The primary 
goal is to support research on the 
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development of bioraarkers of pollutant 
exposures and effects applicable to 
humans. The use of human tissues for 
studies at the behavioral, organ, cellular 
and molecular levels are especially 
encouraged. If animal studies are 
proposed, there mu9t be a reasonable 
expectation that the results would be 
applicable to human health problems. 
The areas of consideration are: 
neurotoxicology; pulmonary toxicology; 
reproductive and development 
toxicology, organ toxicology and genetic 
(non-cancer) toxicology. This 
announcement excludes proposals for 
research on cancer, epidemiology and 
clinical studies. Support for funded 
projects is expected to last up to 3 years 
at a level of approximately $100,000 per 
year. 

dates: To be considered, the original 
and eight copies cf the application must 
be received no later than the close of 
business, April 15,1992, and October 15, 

1992. 

SUPPLEMENTARY INFORMATION: 

I. Background 

The U.S. Environmental Protection 
Agency is responsible for protecting 
public health from the adverse effects of 
exposures to environmental agents. In 
developing regulations to protect public 
health, EPA currently reb'es on 
quantitative assessments of health risks 
associated with different pollutants. 

I Iowever, the current lack of 
understanding about the underlying 
biological, chemical, and physical 
processes that constitutes exposure and 
its effects also limits EPA*s ability to 
accurately assess exposure. 

The Office of Research and 
Development (ORD), the research arm of 
EPA, has published a research strategy 
document entitled M ORD Health 
Biomarkers Program” (EPA/000/9-91/ 
009, April 1991). This document contains 
research plans that include development 
of biomarkers, validation of markers, 
monitoring of populations and 
development of quantitative risk 
assessment methods. Consistent with 
this plan, ORD's Office of Exploratory 
Research issues this Request for 
Applications (RFA) to address only the 
development of biomarkers for exposure 
and effects related to adverse human 
health conditions. 

II. Scope 

The purpose of this RFA is to 
implement phase one of ORD’s research 
strategy by supporting research on the 
identification and development of new 
and potentially useful biological 
markers of exposure and effects 
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applicable to human health. The primary 
criteria for human biomarkers is to 
provide practical tests, and a higher 
priority will be given to markers which 
are: 

• Measurable in human breath, fluids 
or tissues, 

• Measurable using minimal or non- 
invasive techniques, 

• Interpretable in terms of human 
susceptibility, to exposure or effect, 

• Indicative of a significant and 
adverse health effect rather than minor 
or potential conditions. 

The areas of consideration for this 
RFA include only neurotoxicology: 
reproductive and developmental 
toxicology: immunotoxicology; 
pulmonary toxicology; organ toxicology 
and genetic (non-cancer) toxicology. The 
biomarkers may occur as behavioral 
endpoints, or at the organ, cellular or 
molecular levels. Although the use of 
whole organisms may be necessary in 
some instances, studies involving 
cellular, biochemical and genetic 
processes are particularly encouraged. 

III. Exclusions and Limitations 

This RFA particularly excludes cancer 
research, epidemiology, and clinical 
studies. These topics are likely to be the 
subjects of future RFA’s. Although 
priority pollutants (Clean Water Act) 
were mentioned in the pre¬ 
announcement, pollutants related to the 
Clean Air Act, Toxic Substances Control 
Act and the Federal Insecticide, 
Fungicide and Rodenticide Act are all 
acceptable subjects for research under 
this RFA announcement. 

IV. Mechanisms of Support 

Assistance under this RFA will be 
provided by a research grant 
administered through EPA's research 
grants program. The applicant will be 
responsible for planning, directing and 
executing the proposed research. 

Support under this program is limited to 
non-profit research organizations and 
educational institutions. 

Approximately $1.6 million will be 
available from Fiscal 1992 funds, and it 
is estimated that about 10 to 12 projects 
will be supported. Each project will be 
supported for a period of up to 3 years at 
approximately $100,000 per year. This 
RFA is for a double competition with 
closing dates of April 15,1992 and 
October 15,1992. 

V. The Application 

Each application will consist of the 
Application for Federal Assistance Form 
(standard forms 424 and 424A) and 
separate sheets providing the budget 
breakdown for each year of the project, 
curriculum vitae for the principal 


investigators, abstract of the proposed 
project, and a project narrative. All 
certification (drug-free workplace, etc.) 
forms must be signed and included with 
the application. Application forms, 
instructions, and other pertinent 
information are contained in the Federal 
grant application kit obtainable from: 
Research Grants Staff (RD-675), U.S. 
Environmental Protection Agency, 401 M 
Street, SW.. Washington, DC 20460. 

VI. Special Instructions 

1 . The project narrative section of the 
application must not exceed twenty-five 
8V2 x 11 inch, consecutively numbered 
pages of standard type (10 characters 
per inch), including tables, graphs and 
figures. Attachments, appendices and 
reference lists for the narrative section 
may be included, but come under the 25 
page limitation. The SF-424 and other 
forms, itemized budget, resumes, and the 
abstract are not included in the 25 page 
limitation. 

2. Biographical sketches or resumes 
must not exceed two pages for each 
principal investigator and should focus 
on education, positions held, and most 
recent or related publications. 

3. Project periods will be for a 
maximum of three years. 

4. Applications in response to this 
RFA must be identified by printing 
“RFA HLT-01-92” in item 10 on the face 
page of form 424. The absence of the 
above identifier from an application 
absolves EPA of any responsibility if it 
is not reviewed along with the other 
applications responding to the RFA. 

VII. Application Review 

All applications will be reviewed at a 
single meeting, after the closing date, by 
a scientific peer review panel that will 
evaluate and rank each proposal 
according to its scientific merit as a 
basis for recommending Agency 
approval. The panel will consider: 

• The quality of research plan 
including theoretical or experimental 
design, originality, and creativity, 

• The qualifications of the research 
team. 

• The availability and adequacy of 
facilities and equipment, and 

• The appropriateness of the 
proposed budget. 

VIII. Application Submission 

To be considered, the original and 
eight copies of the application must be 
received no later than the clean of 
business on the respective closing dates. 
The applications must be sent to: Grants 
Operations Branch (PM-216F), Grants 
Administration Division. U.S. 
Environmental Protection Agency, 401 M 
Street. SW.. Washington. DC 20460. 


For overnight express mail, the 
address is: Grants Operations Branch 
(202) 260-9266, Grants Administration 
Division. U.S. Environmental Protection 
Agency. 499 South Capitol Street, SW., 
Washington. DC 20460. 

IX. Staff Contact 

Questions relating to this solicitation 
may be directed to Clyde Bishop on 
(202) 260-7473. 

Dated: December 6.1991. 

Louis Swabv. 

Acting Director. Research Grants Staff. 

[FR Doc. 91-29852 Filed 12-12-91; 8:45 am| 

BILLING COOE 65*0-50-* 


[FRL-4040-8] 

Meeting 

AGENCY: U.S. Environmental Protection 
Agency. 

action: Notice of meeting. 

summary: Notice is hereby given that a 
Workshop, “Wetlands and Stormwater”, 
will be held to investigate the status of 
the science regarding the use of natural 
wetlands for the treatment of 
stormwater. Both restoring the quality of 
waters in the United States through 
treatment of stormwater pollution and 
protection of our wetland resources are 
goals of EPA. To ensure these goals do 
not conflict. EPA is hosting a workshop 
to investigate the processes, 
technologies, benefits, and concerns 
associated with the use of natural 
wetlands for stormwater treatment. 
time and date: The public portion of the 
meeting will begin at 8 a.m. on January 
8.1992. Following workgroup sessions 
for invited participants will meet on 
January 9-10,1992. 

PLACE: Clearwater Beach Hilton, 
Clearwater. Florida. 

status: Speaker presentations on issues 
related to wetlands treatment of 
stormwater, case studies, successes and 
impacts. State program needs, and 
general discussion of issues, is open to 
the public on January 8,1992. 

Workgroup sessions January 9-10,1992, 
are for invited participants to discuss 
commonalities concerning the status of 
the science regarding wetlands 
treatment of stormwater and individual 
recommendations concerning 
appropriate practices. 

ADDRESSES: To request an agenda, 
register to attend, or for further 
information, please call: Wetlands 
Protection Hotline, 1-800-832-7828. 

Deadline for registration will be on 
January 3,1992. Minimum space is 
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available, therefore participation may 
be limited to meeting 9pace availability. 
A nominal registration fee of $25.00 will 
be charged to cover meeting room 
expenses, 
f. Glenn Eugstcr, 

Acting Chief \ Wetland Strategies and State 
Programs. 

iFR Doc. 91-29650 Filed 12-12-91: 8:45 am) 

BILLING COO€ 6560-50-M 


(OPP-66157; FRL 4003-9] 

Ethyl Parathion, Receipt of Requests 
for Cancellation, Maintenance Fee 
Cancellation, Cancellation Order, 
Notification Requirement, 
Memorandum of Agreement, Request 
for Comment on Tolerance Reduction/ 
Revocation 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: This notice, pursuant to 
section 6(f)(1) of the Federal Insecticide. 
Fungicide, and Rodenticide Act (FIFRA). 
announces EPA’s receipt of requests 
from a number of registrants to 
voluntarily cancel registrations of 
pesticide products containing ethyl 
parathion (0,0-diethyl-0-(p- 
nitrophenyl) phosphorothioate) 
(“parathion”). These requests for 
voluntary cancellation are the result of 
an agreement between the Agency and 
the registrants to restrict the terms and 
conditions of parathion use in the 
United States. Because of the risks that 
may be associated with use of parathion 
under the previous terms and conditions 
of use, EPA is granting the requests for 
voluntary cancellation effective on 
publication of this notice. In addition. 
EPA is canceling certain parathion 
registrations pursuant to FIFRA section 
4(i)(5)(D) because the registrants failed 
to pay the maintenance fee due on 
March 1.1991. After publication of this 
notice, sale, distribution, and use of 
canceled parathion products will only 
be permitted if such sale, distribution, or 
use is consistent with the terms of the 
Cancellation Order. Pursuant to FIFRA 
section 6(g), this notice also requires any 
producer or exporter, registrant, 
applicant for a registration, applicant or 
holder of an experimental use permit, 
commercial applicator, or any person 
who distributes or sells any pesticide, 
who possesses any pesticide products 
containing parathion which are canceled 
through this order to notify the EPA and 
appropriate State and local officials of 
the quantity and location of canceled 
parathion in their possession in 
accordance with the procedures. 


timeframes, and requirements set out in 
this notice. Finally, EPA is also asking 
for comment on what, if any, action the 
Agency should take with regard to the 
reduction and/or revocation of 
tolerances (allowable residues) on food. 
The only reason to retain tolerances 
would be to permit the importation of 
parathion-treated foods from countries 
that still permit parathion use. 
dates: 1 . The cancellations shall 
become effective on December 13,1991. 
2 . Required notification of possession of 
canceled products: (a) registrants: by 
January 6,1992; producers, exporters, 
registrants, applicants for a registration, 
applicants or holders of an experimental 
use permit, dealers, distributors, and 
retailers: by Januanry 15.1992; (b) 
commercial applicators: January 31. 

1992. 3. Comments regarding what, if 
any. action EPA should initiate on 
tolerance reductions/revocations must 
be submitted by February 11,1992. 

FOR FURTHER INFORMATION CONTACT: 1. 
Voluntary cancellation, registration and 
tolerance revocation/reduction: By mail: 
Dennis H. Edwards Jr., Registration 
Division, Office of Pesticide Programs 
(H7505C), Environmental Protection 
Agency, 401 M St..SW., Washington DC 
20460. Office location and telephone 
number: Rm. 207A, Crystal Mall 2.1921 
Jefferson Davis Highway. Arlington, 

VA.. (703) 557-2386. 

2 . Notification of possession of 
canceled products and compliance 
issues: By mail: Michael F. Wood, 
Director, Compliance Division. Office of 
Compliance Monitoring (EN-342), 
Environmental Protection Agency. 401 M 
St.. SW.. Washington, DC 20460. Office 
location and telephone number: Rm. 719, 
East Tower. Waterside Mall, 401 M St.. 
SW., Washington. DC, Parathion Hotline 
1-800-382-1132. 

3. RCRA requirements for managing 
Parathion as a hazardous waste: RCRA/ 
Superfund Industrial Assistance Hotline: 
800-424-9346. 

SUPPLEMENTARY INFORMATION: 

This notice is divided into four units. 
Unit I concerns requests for voluntary 
cancellations resulting from the recent 
settlement agreement on parathion, 
cancellations based on the non-payment 
of maintenance fees, and the issuance of 
new registrations for the nine remaining 
field crop uses. Unit I also sets out the 
Cancellation Order and gives detailed 
requirements regarding existing stocks 
of canceled parathion products. These 
requirements concern the distribution, 
sale, export, restickering. and use of 
existing stocks and the inspection and 
overpacking of leaking, damaged, 
bulging, or rusted, opened or partial 
containers of parathion active ingredient 
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or products containing parathion. Unit II 
outlines the additional requirement that 
affected persons notify EPA, and the 
appropriate state and local officials, of 
canceled products containing parathion 
that are in their possession. This is the 
first time this requirement, pursuant to 
section 6(g) of FIFRA as amended in 
1988, has been imposed. In Unit III, the 
settlement agreement (effective 
September 9,1991) between EPA and 
most parathion registrants is printed in 
its entirety. Unit IV addresses the issue 
of tolerances (allowable residue levels) 
and the Agency request comments on 
what, if any, action should be taken to 
reduce or revoke tolerances for deleted 
parathion uses. 

I. Cancellation Order for Registrations 
Canceled Voluntarily and Through Non¬ 
payment of Maintenance Fees 

A. Requests for Voluntary Cancellation 

In September of 1991, EPA and most 
of the registrants of products containing 
parathion reached an agreement (“the 
Agreement”) under which the registrants 
agreed to limit the sites where, and the 
application practices by which, 
parathion could be used. The Agreement 
is printed in its entirety in Unit III of this 
notice. The negotiations were initiated 
because of EPA’s strong concern that 
parathion use posed unreasonable risks 
to applicators and mixer/loaders of the 
chemical and to farmworkers working 
on sites where the chemical had been 
used. Among other things, the 
registrants agreed to eliminate the use of 
parathion on fruit and vegetable crops, 
and to the elimination of a number of 
application practices, in order to 
minimize the risk to users and other 
workers. In return, the Agency agreed 
not to initiate suspension action under 
FIFRA section 6(c) against the parathion 
registrations. The Agency continues to 
be concerned about the potential risks 
to humans and wildlife posed by 
parathion use, and EPA is considering 
initiation of a cancellation action 
pursuant to FIFRA section 6(b) against 
the remaining registered uses of 
parathion. 

As part of the Agreement. EPA agreed 
to the issuance of new registrations 
limited to the retained sites and 
including severely restricted application 
practices (see Unit III, sections 8 through 
25). and registrants agreed to submit 
requests for voluntary cancellation of all 
previously-existing parathion 
registrations. The products for which 
cancellation was requested are listed in 
the following Table 1 (section 3 
registrations) and Table 2 (section 24(c)): 







65062 


Federal Register / Vol. 56, No. 240 / Friday. December 13, 1991 / Notices 


Table 1.—Parathion Section 3 (national) Registrations: Voluntary Cancellation Requests 


Company 



Product 


Registra¬ 

tion 

number 

Company Name 

Company Address 

Registration 

Number 

Product Name 


279 


FMC Corporation, Agricultural 
Chemical Group 


1735 Market Street Philadelphia. PA 19103 




769 Sureco 


P.0 Box 938. Fort Valley. GA 31030 


2935 Wiibur-Eltis 


191 W Shaw Avenue. Suite 107, Fresno. CA 
93704 


279-336 

279-447 

279-464 

279-1251 

279-1360 

279-1611 

279-1957 

279-2069 

279-2089 

279-2128 

279-2770 

789-77 

769-110 

769-241 

769-291 

769-442 

769-518 

769-557 

2935-138 


Phoskil Spray 
Phoskil 25 Spray 
Phoskil 2 Oust Insecticide 
Aqua Phoskil 6 
Parathion 4 Emulsifiable 
Aqua 8 Parathion 

Niagara Parathion 2 Coated Granules 
Parathion 10 Granuler 
Parathion 1 Thiodan 2 EC 
Methyl Parathion 3 Parathion 6 EC 
Malathion Parathion Wettabie 

Parathion 15% Wettabie 
Parathtoo-Suiphur 2 Peach Spray 6 
Parathion-Captan Peach Spray 
Parath»on-EC4 
10% Parathion Granulated 
Sure-Kote P Parathion-Sutphur Flowable Peach 
Spray 

Parathion 25-W 

Wilbur-Ellis Parathion 4 Spray 


3125 Mobay Corporation. Agricultural P.0 Box 4913. Kansas City. MO 64120 
Chemical ON. 


4787 Cheminova Holding A/S 


5481 AM VAC Chemical Corp 


1455 Broad Street Bloomfield. NJ 07003 


4100 E. Washington Blvd . Los Angeles. CA 
90023 


5905 Helena Chemical Company 


Suite 500, 6075 Poplar Avenue. Memphis, TN 
38119 


2935-329 Wilbur-EHis Parathion 8 Flowable 
2935-360 Wilbur-EIUs Ethyl-Methyl Parathion 6-3 

3125-3 Ethyl Parathion Technical 

4787-3 Cheminova Parathion Technical 
4787-12 Sure Death Brand Airpara-Miscible 
4787-13 Sure Death Brand 4LB Parathion Emutsifiabte 
Concentrate 

5481-99 Durham Durathion Granules 2 

5481-127 Durham Durathion Granules 5 
5481-151 Parathion 8 
5481-152 Parathion-Methyl Parathion 6-3 
5481-185 Parathion 25W 
5481-243 Royal Brand 1% Parathion 
5481-244 Ferbam Parathion Dust 
5481-248 3.75% Parathion & 70% Sulfur 
5481-252 Parathion 4-G 
5481-260 Thiodan 3 Parathion 1 Tobacco Dust 
5481-261 Parathion 1 Thiodan 2 EC 
5481-263 Parathion 25 DB 
5481 -265 Polyram 3.5 Dust With Parathion-1.0 
5481-266 Parathion 800 
5481-277 Captan Parathion 25-7.5 Wettabie 
5481-281 Parathion 15-W 
5481-287 Parathion 400 
5481-290 Apple Dust No. 3 
5481-295 2% Parathion Dust 
5481-297 Cyprex. Parathion. Sulphur 2-2-20 Dust 
5481-299 Sulphur-Parathion Fungicide Insecticide For 
Apples 

5481 -329 Parathion-Zinc-Sulfur 2.7-12-5S WP 

5905-82 Helena Brand Parathion 4E Err.ulsifiable Insecti¬ 
cide Concentrate 

5905-86 Helena Brand Parathion 8E Emulstfiable Insect)- 





ode Concentrate 



5905-109 

2 LB Ethyl Parathion F/Mosquito Control 




5905-187 

Ethyl Parathion 8 LB. 




5905-214 

3 LB Ethyl Parathion 




5905-215 

Ethyl Parathion 4 




5905-225 

Parathion-Methyl Parathion 6-3 Insecticide 




5905-255 

Parathion 25WP 



5905-284 

Peach Spray 



5905-292 

15% Parathion Wettabie 



5905-334 

Parathion 4 E.C. 



5905-408 

Parathtoo 8 Flowable 

^ 7401 Voluntary Purchasing Group, inc. 

PO Box 460. Bonham. IX 75418 

7401-156 

Hi-Yield Brand 4 LB Ethyl Parathion 

















Federal Register / Vol. 56, No. 240 / Friday, December 13. 

1991 / Notices 65063 

Table 1.—Parathion Section 3 (national) Registrations: Voluntary Cancellation Requests— Continued 

Company 

Registra¬ 

tion 

number 

Company Name 

Company Address 

Product 

Registration 

Number 

Product Name 

279 








7401-203 

Hi-Yield 6-Ethyl 3-Methyl 




7401-297 

Hi-Yield Brand 8 LB. Ethyl Paratnton 

9779 

Rrverside/Terra Corporation 

P.O.Box 171376. Memphis. TN. 36187 

9779-26 

Riverside Parathion 4 




9779-125 

Riverside Dithon 63 




9779-136 

Riverside Parathion 8 




9779-205 

Riverside 10% Parathion Granules 

10107 

Combeft Chemical Company 

P.O. Bo* 410. McCook. NE 69001 

10107-24 

Parathion E8 

10163 

Gowan Company 

P.O. Box 5569, Yuma. AZ 85366 

10163-1 

Prokil Parathion 4 LB 




10163-3 

Prokil Ethyl-Methyl Parathion 6-3E 




10163-52 

Prokil Parathion 8 EC 




10163-54 

Prokil Parathion 8 Flowable 




10163-62 

Prokil Parathion 25 WP 




10163-117 

Gowan ParathiorvMethyf Parathion 6-3 




10163-127 

Prokil Parathion 25 WSB 

11656 

Western Farm Service 

3705 W. Beechwood Ave., Suite 101, Fresno. 

11656-14 

Parathion 8EC 



CA 93711 






11656-15 

Western Farm Service. Inc. Parathion 4 




11656-16 

Western Farm Service. Inc. Ethyl-Methyl 6-3 




11656-62 

Parathion 25 Wettable 




11656-84 

Parathion 25 Wettable 

19713 

Drexel Chemical Company 

P.O. Box 9306. Memphis, TN 38109 

19713-38 

Drexel Parathion 8 




19713-83 

Drexel Seis-Tres 83 




19713-100 

Drexel Parathion 10%G 




19713-218 

Parathion 4 Emulsifiable Concentrate 




19713-237 

Parathion Bait 2% 




19713-272 

Ida. Inc. Sois-Tres 83 




19713-280 

Ida. Inc. Parathion 10%G 

34704 

Platte Chemical Company 

419 18th Street. P.O. Box 667, Greeley. CO 

34704-2 

Clean Crop Parathion 4-EC 



80632 






34704-9 

Clean Crop Parathion 8E 




34704-16 

Clean Crop 83 Parathion-Methyl Parathion 




34704-56 

Clean Crop Parathion 25W 




34704-85 

Clean Crop Parathion 0-F 




34704-88 

Thionspray No 84 




34704-90 

Parathion 25W 




34704-327 

Koto Pbos Kil 3 Spray 




34704-334 

Sulfur 6 Phos Kil 2 Spray 




34704-385 

Captan 25 Parathion 7.5 W.P. 




34704-455 

Clean Crop Parathion 4EC 




34704-459 

Parathion 0 Aquamul 




34704-460 

Parawet 25W 




34704-570 

Hopkins Parathion 

42761 

Red Panther Chemical Company 

P.O. Box 550. Clarksdale. MS 38614 

42761-10 

Red Panther Parathion 8 




42761-44 

Smith-Douglas Ethyl-Methyl 83 Emulsion Con¬ 





centrate 




42761-65 

Parathion 8 lb E.C. 

51036 

Micro-Flo Company 

P O Box 5948. Lakeland, FL 33807 

51036-19 

Ethyl Methyl Parathion 83 EC 




51036-21 

Parathion 15 WP ; 




51036-22 

Parathion 4EC 




51036-32 

Parathion 15 WP 




51036-35 

Parathion Emulsion 4 




51036-38 

Aqua 8 Parathion 




51036-43 

Parathion 10G 




51036-46 

Peach Spray S-P-Z 82-3 




51038-47 

Peach sjxay S-P 82 




51036-59 

Ethyl Methyl 83EC 




51036-74 

Parathion 4EC 




51036-86 

Parathion 25 WP 




51036-114 

Parathion 8E 




51036-155 

Parathion 2% Bait 




51036-160 

Parathion 10 Granular 




51036-161 

Pa/athion 8 Concentrate 




51036-162 

Parathion 8E 

Voluntary cancellation request for section 24 (c) Special Local need registrations 

are listed in the following Table 2* 

• 
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Table 2. Parathion Section 24(c) (state) Special Local Need (SLN) Registrations: Voluntary Cancellation Requests 


24(C) 

Registration 

Number 

Company 

Registration 

Number 

Company Name' 

Product Name 

CA780139 

279 

FMC 

Niagara Phos Kil 25 Spray 

C A790084 

279 

FMC 

Niagara Phos Kil 25 Spray 

CA800183 

279 

FMC 

Niagara Phos Kil 25 Spray 

CA820064 

279 

FMC 

Niagara Phos Kil 25 Spray 

GA910001 

34704 

Platte 

Clean Crop Parathion 8-E Emulsifiable Concentrate 

ID770020 

2935 

Witbur-Bllts 

Red Top Parathion 8 Flowable 

ID770021 

2 79 

FMC 

Niagara Aqua 8 Parathion Insecticide Code 701 

ID860010 

2935 

Wilbur-Elhs 

Red Top Parathion 8 Flowable 

ID910011 

34704 

Platte 

Clean Crop Parathion 8-E Emulsifiable Concentrate 

LA860005 

4581 

Pennwalt* 

Penncap-E Insecticide 

MS910003 

34704 

Platte 

Clean Crop Parathion 8-E 

NC810037 

5905 

Helena 

Atlas Parathion 8-E An Emulsifiable Liquid 

ND790010 

34704 

Platte 

Parathion 8-E Emulsifiable Concentrate 

OK780015 

4581 

Pennwalt 

Penncap E 

OR760021 

279 

FMC 

Niagara Phos Kil 25 Spray 

OR810023 

2935 

Wditbur-Eltos 

Red-Top Parathion 4 Spray 

TX760012 

34704 

Platte 

Clean Crop Parathion 8-E Emulsifiable Concentrate 

UT840006 

279 

FMC 

Niagara Aqua 8 Parathion Insecticide Code 701 

WA790060 

279 

FMC 

Niagara Aqua 8 Parathion Insecticide Code 701 

WAS10039 

2935 

Witbur-EHis 

Red-Top Parathion 4 Spray 

WA820073 

2935 

Wilbur-EHis 

Red-Top Parathion 8 Flowable 

WA910030 

1 Caa T 

34704 

\1a i 

Platte 

Clean Crop Parathion 8-E Emulsifiable Concentrate 


1 So© Table 1 for company addresses 

* Corporation. Age hem Division (no section 3 registrations): Three Parkway, Room 619, Philadelphia, PA 19102 


Under section 6(f)(1)(A) of FIFRA, 
registrants may request at any time that 
EPA cancel any of their pesticide 
registrations. If the pesticide for which 
cancellation was requested is registered 
for any minor agricultural use, section 
6 (f)(1)(C) dictates that EPA publish in 
the Federal Register a notice of the 
receipt of the cancellation request, and 
allow 90 days for public comment before 
granting the request unless either the 
registrants request a waiver of the 90- 
day period or the Administrator 
determines that the continued use of the 
pesticide would pose an unreasonable 
adverse effect on the environment. 

As part of the Agreement negotiated 
with the registrants, EPA agreed to 
allow continued sale of existing stocks 
of canceled products (with some 
conditions) through December 1.1991. 
and continued use until December 31. 
1991 of such stocks pursuant to the 
terms of the existing labeling. (The full 


terms of the existing stocks provision 
are set forth in the Cancellation Order in 
section C of this Unit). The Agreement 
also called on EPA to process the 
cancellation requests as expeditiously 
as possible. Because of the potential 
risks associated with the use of 
parathion on the sites and with the 
application practices eliminated under 
the terms of the Agreement, the 
importance of implementing the 
protective measures in the Agreement as 
soon as possible, and the registrants’ 
concurrence in the Agreement to the 
expeditious granting of the cancellation 
requests, the Agency is granting the 
requested cancellations to be effective 
on the date of publication of this notice. 

B. Non-payment of Maintenance Fees 

Under the amendments to FIFRA 
adopted in 1988, every registrant of a 
pesticide is required to pay an annual 
maintenance fee by March 1. If a 
registrant fails to pay the required fee. 


FIFRA section 4(i)(5)(D) provides that 
the Agency may cancel the registrant’s 
registrations by order without hearing. 
The Agency sent bills to all registrants 
earlier this year. A number of registrants 
of parathion products failed to pay the 
required fee. The Agency is today in this 
notice ordering the cancellation of the 
parathion registrations identified in 
Table 3 for which the required fee was 
not paid. In order to prevent confusion 
among users, and in order to provide for 
more efficient enforcement of the terms 
of the cancellation order contained in 
this notice, the Agency is permitting the 
same sale and use of existing stocks of 
products cancelled for failure to pay the 
maintenance fees as of products subject 
to the terms of the Agreement 
negotiated with the other registrants of 
parathion products. Those products that 
have been cancelled because of non¬ 
payment of maintenance fees are listed 
in the following Table 3: 
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Table 3.—Parathion Registrations: Non-payment of Maintenance Fees 


Company 

Registra¬ 

tion 

Number 

Company Name 

Company Address 

Product 

Registration 

Number 

Product Name 

3468 

Serial! Chemical Inc 

120 Broadway, Monteviata CO 81144 

3468-18* 

3466-37 

Paratriion-Metriyl Parathion 6-3 EC 

Parathion 8-E 

41715 

Riverside Chemical Co 

Bo* 17199-871, R»dge Lake Bh/d.. Mem¬ 
phis. TN 38117 

41716-12 

41715-14 

41715-19 

Little John Tobacco Spray Insecticide 

OH 20% Toxaphen© 2% Parathion Oust 

DH Five-One Oust 

101C3 

Gowan 

P.O. Box 5569. Yuma. AZ 85366 

AZ890005 

ProkM Ethyl Methyl Parathion 6-3E 

27316 

Moyer Chemical Company 

P.O. Box 744 Sioux Falls. SO 57103 

CA780026 

Thiospray No 84 


* 3466-18 and 3466-37 were canceled earlier and are included here for clarity 


C. Cancellation Order 

The registrants of the products 
identified earlier in Tables 1 and 2 have 
requested voluntary cancellation of 
those products. The Agency hereby 
grants. pursuant to FIFRA section 6(f), 
the requests for voluntary cancellation 
and orders that the products listed in 
Tables 1 and 2 be canceled. Any 
distribution, sale or use of existing 
stocks of the products listed in Tables 1 
or 2 that is not consistent with the terms 
of the Existing Stocks Provision of this 
Order will be considered a violation of 
FIFRA section 12(o)(2)(K) and/or section 
12(a)(1)(A). 

In addition, the registrants of the 
products identified in Table 3 failed to 
pay the required maintenance fee this 
year as required by FIFRA section 
4(i)(5). The Agency hereby orders the 
cancellation of those products pursuant 
to FIFRA section 4(i)(5)(D). Any 
distribution, sale or use of existing 
stocks of the products listed in Table 3 
that is not consistent with the Existing 
Stocks Provision of this Order will be 
considered a violation of FIFRA section 
12 (a)(2)(K) and/or section 12(a)(1)(A). 

For purposes of this Order, existing 
stocks are defined as those stocks of a 
previously-registered parathion product 
which were in the United States and 
were packaged, labeled, and released 
for shipment prior to the cancellation of 
the product’s registration. 

1 . Distribution or sale by registrants. 
Registrants, including supplemental 
distributors acting pursuant to 40 CFR 
152.132. may not distribute or sell 
existing stocks of canceled parathion 
products after publication of this notice 
unless (a) the stocks are identical in 
composition to a registered parathion 
product approved by EPA consistent 
with the terms of the Agreement; fb) the 
stocks are labeled in accordance with 
paragraph 7(b) of the Agreement or 
relabeled with the approved label of the 
identical, registered parathion product; 
and (c) the 6tocks are in containers 


which are compatible with use of the 
mixing/loading systems required by the 
terms of the Agreement. For purposes of 
this Order, a product shall be deemed to 
be labeled with the approved, identical 
product's label if it bears a sticker, or a 
sticker which references accompanying 
labeling, that alone or in combination 
contain the language of the approved, 
identical product's label and language 
clearly indicating that any inconsistent 
provisions of the previous labeling are 
superseded. 

2 . Distribution or sale by other 
persons. Persons other than registrants 
may not distribute or sell existing stocks 
of canceled parathion products after 
publication of this notice unless: 

(a) The stocks are identical in 
composition to a registered parathion 
product approved by EPA consistent 
with the terms of the Agreement. 

(b) The stocks are labeled in 
accordance with paragraph 7(b) of the 
Agreement or relabeled with the 
approved label of the identical, 
registered parathion product. 

(c) The stocks are in containers w hich 
are compatible with use of the mixing/ 
loading systems required by the terms of 
the Agreement. 

For purposes of this Order, a product 
shall be deemed to be labeled with the 
approved, identical product's label if it 
bears a sticker, or a sticker which 
references accompanying labeling, that 
alone or in combination contain the 
language of the approved, identical 
product's label and language clearly 
indicating that any inconsistent 
provisions of the previous labeling are 
superseded. 

3. Use of existing stocks. No person 
may use existing stocks of canceled 
pesticide products containing parathion 
after December 31,1991, unless: 

(a) The existing stocks are of products 
registered for use on crops to which they 
are to be applied or have been 
determined by EPA in writing to be 
suitable for use on such crops. 


(b) The existing stocks are used in a 
manner consistent with all the terms of 
the Agreement. Any use of existing 
stocks after December 31,1991 in a 
manner not fully consistent with the 
terms of the Agreement will be 
considered a violation of FIFRA section 
12 (a)(2)(K). Any use of existing stocks of 
canceled product prior to January 1,1992 
must be in accordance with either the 
directions for use contained in the 
Agreement or the previously-approved 
labeling accompanying that product. 

4. Exception to prohibition of sale and 
distribution . Notwithstanding any other 
provision of this Order, the distribution 
or sale of canceled products will be 
allowed if such distribution or sale is for 
the purpose of collecting products for 
relabeling, reformulation, disposal, 
export to Denmark or some other 
country where use of parathion is not 
prohibited, or any other lawful purpose 
not inconsistent with the provisions of 
the Agreement. In order for exported 
existing stocks of canceled parathion 
products to qualify for this exception, 
such stocks must comply with ail the 
labeling requirements identified in 
FIFRA section 17(a)(1) and the 
purchaser acknowledgement 
requirements of 17(a)(2). In order to be 
considered in compliance with these 
provisions, the exporter must follow the 
procedures specified in the EPA’s July 
28,1980 policy, "Statement of Policy on 
the Labelling Requirements For 
Exported Pesticides, Devices, and 
Active Ingredients and the Procedures 
For Exporting Unregistered Pesticide 4 *," 
(45 FR 50274). These requirements 
include the following: 

(a) The label on exported canceled 
product containing parathion must 
contain the statements: "Not registered 
for Use in the United States of America" 
and " Not for Sale in the United States 
of America". 

(b) Prior to export, the foreign 
purchaser must sign a statement 
acknowledging that the purchaser 
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understands that the canceled parathion 
product is not registered for use in the 
United States and cannot be sold in the 
United States. 

fc) A copy of the signed purchaser 
statement must be transmitted to an 
appropriate official of the government of 
the importing country. 

(d) A copy of the signed purchaser 
statement must be transmitted to EPA’s 
Compliance Division (Compliance 
Branch (EN342). Compliance Division. 
Office of Compliance Monitoring, 
Environmental Protection Agency, 401 M 
St.. SW.. Washington. DC. 20460) as 
specified in EPA’s July 28,1980 
Statement of Policy on the Labelling 
Requirements for Exported Pesticides. 
Devices, and Active Ingredients and the 
Procedures for Exporting Unregistered 
Pesticides. 

5 . Transportation . The transportation 
of products containing canceled 
parathion is subject to the requirements 
of the Department of Transportation’s 
regulations concerning the 
transportation of hazardous materials. 

6 . Requirements for container 
inspection and overpacking. Persons 
who possess canceled parathion 
products must inspect for leaking, 
damaged, bulging, rusting, opened, or 
partial containers by January 13,1992. 
After January 13,1992. any person who 
receives canceled parathion product 
must inspect the container within 10 
days of receipt. Leaking, damaged, 
bulging, rusted, opened, or partial 
containers must be overpacked within 
48 hours of detection into resealable, 
structurally sound, undamaged overpack 
drums that are chemically compatible 
with the formulation contained. The 
overpack drum or overpack container 
must be immediately labeled with 
printed words at least 1 inch in height 
that state: 

“WARNING, THIS OVERPACKED CONTAINER 

HOLDS-(fill in as 

appropriate: “LEAKING/* “DAMAGED," 
“OPENED CONTAINERS/* Or “PARTIAL 
CONTAINERS" ) OF PARATHION. EPA 

REGISTRATION NUMBER: -(fill 

in appropriate number), product inside this 

OVERPACKED CONTAINER IS-% 

ethyl parathion (fill in appropriate percent 
of parathion active ingredient). 

Within 30 days of detection or 
inspection, or prior to movement or 
shipment, whichever comes first, 
overpacked containers must be labeled 
with either (a) the full EPA approved 
label or a legible photocopy (with the 
exception of mixing/loading 
instructions); or (b) all information 
required in this paragraph and. from the 
original label, all precautionary 
statements, statements of practical 
treatment, any warning symbols and 


statements such as “DANGER, POISON” 
and the skull and crossbones, if so 
labeled. 

The Agency is concerned that 
canceled parathion formulations may 
eventually pose significant risk of 
exposure to humans and the 
environment. Unlike most pesticides, 
even a small leak of most formulations 
of parathion may pose a significant risk 
of acute poisoning or even death. While 
most pesticide formulations are used 
within a 1- or 2-year period, the 
formulations of parathion which cannot 
be relabeled for use could potentially be 
held for a greater period of time prior to 
final disposition. Since formulations and 
packaging are generally not intended by 
manufacturers to maintain integrity for 
more than a few years, longer storage 
periods could present significant health 
risks. The Agency therefore feels that it 
is imperative to identify and monitor the 
status (i.e., location, quantity and 
condition) of canceled parathion product 
every step of the distribution chain and 
to ensure that stocks of canceled 
product are dealt with in the most 
environmentally sound manner. The 
Agency is presently evaluating 
parathion management options for safe 
storage and final disposition of products 
which have not been relabeled for use 
according to the provisions of the 
cancellation order. Management options 
reflecting registrant and formulator 
product stewardship responsibilities 
may include, among other things, 
repackaging, relabeling, redistribution, 
reformulation, export, extraction, 
volume reduction, recycling, 
incineration, and chemical or other 
physical destruction. 

EPA will inform canceled parthion 
holders, dealers, distributors. States, 
and others of their responsibilities, 
rights, and opportunities for affecting 
environmentally safe redistribution or 
other storage and disposition options. 
The Agency will monitor the status of 
canceled parathion holdings by 
requiring the submission of reports 
pursuant to FIFRA section 6(g). 
Furthermore, the Agency will be closely 
working with State pesticide regulatory 
officials and the EPA Regional Offices to 
assess the effectiveness of this reporting 
requirements and to monitor the success 
of efforts to affect safe, final disposition. 
EPA will meet with the registrants, 
retailer and distributor, trade 
associations, State pesticide regulators, 
and other appropriate entities to discuss 
the status of canceled product holdings; 
opportunities for accumulation; and safe 
final disposition that includes the best 
management options for parathion 
formulations that are affected by this 
Order. The Agency also intends to use 


it’s statutory authority to issue storage 
requirements for any products to be 
stored for a period of time greater than 1 
year. The Agency intends to publish and 
solicit public comment on proposed 
storage requirements in the Federal 
Register in mid-February. 

7 . Requirements for relabeling/ 
restickering. Any stickering or other 
relabeling of products pursuant to the 
Agreement may be accomplished by 
persons other than the registrant acting 
under the supervision of the registrant, 
and may be conducted at facilities that 
are not registered establishments, 
provided that the registrant complies 
with the reporting requirements of this 
paragraph. Where stickering or other 
relabeling is performed by someone 
acting under the supervision of a 
registrant, the registrant remains 
responsible for the proper stickering or 
labeling of the product. Registrants shall 
submit, on a quarterly basis at the end 
of each calendar quarter, a report to 
EPA concerning any stickering or 
relabeling of its products conducted by 
any person. Such a report shall identify 
the person or company that performed 
the stickering or relabeling; the 
registration number(s) of the product 
that was stickered or relabeled; the 
address of the facility where the 
stickering or relabeling took place; the 
date(s) on which the stickering or 
relabeling took place; and. for each 
registration number, the quantity of 
product stickered or relabeled. Such 
reports shall be filed with the Chief, 
Compliance Branch; Office of 
Compliance Monitoring (EN-342); 
Environmental Protection Agency, 401 M 
Street, S.W.; Washington, D.C. 20460. 
Failure to comply with the restickering 
or reporting requirements of this Order 
will be considered, among other things, 
a violation of FIFRA section 12(a)(2)(K). 

8 . Disposal of canceled parathion 
product , Under Resource Conservation 
and Recovery Act (RCRA) regulations, 
commercial chemical products such as 
pesticides become “solid wastes’* (and 
thus potentially, hazardous wastes) at 
the point when a decision is made to 
discard them. Once intended for 
disposal, the canceled parathion 
pesticides that have become "waste” 
are regulated under RCRA when 
parathion is the sole active ingredient, 
and are considered hazardous when 
listed under "P089” (40 CFR 261.33). 
Discarded formulations containing 
parathion as one of a number of active 
ingredients would not meet the “P089” 
listing criteria, but may be considered 
hazardous due to characteristics 
exhibited such as corrosiveness, 
reactivity or ignitability (40 CFR 261.21 
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to 281.24). In addition to the 
requirements governing disposal under 
RCRA, there may also be State and local 
requirements applicable to the disposal 
of parathion products. Persons are 
encouraged to contact their State and 
local authorities regarding the safe 
disposal of parathion products. 
Information on the correct waste 
classification of canceled parathion 
products can be obtained from the 
pesticide distributor. For further 
information about the RCRA 
requirements for managing parathion as 
a hazardous waste contact the RCRA/ 
Superfund Industrial Assistance Hotline 
at: 800-424-9348. 

II. Required Notification of Possession 
of Canceled Products 

Pursuant to FIFRA section 6(g), any 
producer or exporter, registrant, 
applicant for a registration, applicant or 
holder of an experimental use permit, 
commercial applicator, or any person 
who distributes or sells any pesticide, 
who possesses any stocks of the 
pesticide products identified in Table 1 
and Table 2 of this notice, (hereafter, 
referred to as *'affected persons,’* which 
includes affected individuals, 
partnerships, associations, corporations, 
or any organized group of persons 
whether incorporated or not), must 
notify the EPA and appropriate State 
and local officials of: (1) Such 
possession; (2) the quantity of canceled 
parathion pesticide product possessed; 
and, (3) the place at which the canceled 
parathion pesticide product is stored. 
Notification by affected persons to EPA 
and designated State and local officials 
pursuant to FIFRA section 6(g) shall be 
in accordance with the procedures, 
timeframes, and requirements set out in 
this Unit. End-users, except commercial 
applicators, are not required to report 
their stocks of canceled parathion 
products. 

A. Pesticides Required to be Reported 

Affected persons must report, 
pursuant to FIFRA section 6(g), the 
information described below for 
canceled ethyl parathion pesticide 
products which are in the physical 
possession of that person in locations 
that the person owns, leases, or operates 
in the United States, regardless of the 
ownership of that canceled parathion 
pesticide product. Canceled parathion 
product which is owned by one affected 
person, but in the physical possession of 
another affected person, who is subject 
to section 6(g) reporting are to be 
reported by the person in physical 
possession of the pesticide. 

Affected persons other than 
registrants need not include in their 6(g) 


report relabeled or restickered products. 
Registrants must include in their 6(g) 
report quantities of relabeled or 
restickered stocks unless those stocks 
have previously been reported pursuant 
to Unit I, section C.7 of this notice. 

Registrants and other affected persons 
are not to include in the FIFRA section 
8(g) report the quantity of stocks already 
reported to the Agency, pursuant to Unit 
I, section C.7 of this notice, as of the 
date the FIFRA section 6(g) report is 
submitted to EPA. 

The Office of Management of the 
Budget (OMB) has given interim 
approval for the collection of 
information under FIFRA section 6(g) 
and has assigned the OMB control 
number 2070-0109. 

B. Information Which Must be Included 
in the Submission 

To be in compliance with FIFRA 
section 6(g), affected persons must 
submit to the designated EPA and State 
and local officials the following 
information certified by a responsible 
company official as true and correct: 

1. The identity and address of the 
affected person (company). 

2. Name and phone number of a 
contact person (in the company). 

3. Indication that the FIFRA section 
6(g) information is being submitted for 
canceled pesticide products containing 
parathion. 

4. The relationship of the affected 
person (company) to the canceled 
parathion pesticide products being 
reported under FIFRA section 6(g) (i.e., 
exporter, producer, registrant, applicant 
for registration, applicant for, or holder 
of an experimental use permit, 
commercial applicator, distributor, 
retailer, etc.). 

5. The street address of each location 
owned/leased or operated in the United 
States by the submitter where the 
canceled parathion pesticide product is 
held. 

6. For each location listed, the total 
quantity (pounds, gallons, or other 
appropriate measure) of canceled ethyl 
parathion pesticide product, and the 
quantity of canceled parathion pesticide 
product listed by the number of units of 
each size container (pound, gallons, or 
other appropriate measure) and by EPA 
registration number (e.g., x units of 5 
gallon containers of EPA registration 
number xxx-xxx). Affected persons 
other than registrants need not include 
in their 6(g) report relabeled or 
restickered products. Registrants must 
include in their 6(g) report quantities of 
relabeled or restickered stocks unless 
those stocks have previously been 
reported pursuant to Unit 1, section C.7 
of this notice. 


C. When to Report 

Affected persons are required to 
submit FIFRA section 6(g) information 
according to the following schedule: 

1. Registrants of canceled ethyl 
parathion must report by January 6. 

1992. 

2. Producers, exporters, applicants for 
a registration, applicants or holder of an 
experimental use permit, dealers, 
distributors, and retailers must report by 
January 15,1992. 

3. Commercial applicators must report 
by January 31,1992. 

4. Other end-users are not required to 
report their possession of canceled 
products containing parathion. 

D. Where to Submit Section 6(g) 
Information 

The FIFRA section 6(g) information i9 
to be sent to each of the following three 
locations: 

1 . EPA . Director, Compliance Division. 
Office of Compliance Monitoring (EN- 
342), U.S. Environmental Protection 
Agency. 401 M St., SW., Washington. DC 
20460. Envelopes must be marked: 
“Attention: FIFRA Section 6(g) 
Information.” 

2. State. Chief Pesticide Regulatory 
Official, of the agency in the State 
government which enforces the State 
pesticide laws where the canceled ethyl 
parathion pesticide product is stored. 
Envelopes must be marked: “Attention: 
FIFRA Section 6(g) Information.” 
Information on the appropriate official 
to receive the FIFRA section 6(g) 
information in each State Agency is 
available by calling the Parathion 
helpline at 1^800-382-1132. 

3. Local. Chair of the Local Emergency 
Planning Committee (LEPC), for the 
location where the canceled ethyl 
parathion pesticide is stored. Envelopes 
should be marked, “Attention: 
Notification of Possession of Suspended 
Pesticides.” To identify the name and 
address of the chair of the LEPC contact 
the State Emergency Response 
Commission or call the Emergency 
Planning and Community Right-to Know 
(EPCRA) Information Hotline at 1-800- 
535-0202. 

E. Confidentiality of FIFRA Section 6(g) 
Information 

EPA does not consider FIFRA section 
6(g) information to be confidential 
business information (CBI) under the 
provisions of FIFRA section 10. Such 
information may be made available by 
EPA to the public without further notice. 

F. Enforcement 

Failure to submit complete and 
accurate FIFRA section 6(g) information. 
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and/or failure to submit accurate 
section 6(g) information in the required 
timeframes is a violation of FIFRA 
section 12(a)(2)(K] and violators may be 
subject to civil penalties up to $5,000 per 
offense. Affected persons who possess 
canceled or suspended pesticide in 
multiple locations may be fined up to 
$5,000 per offense for each location for 
which the FIFRA section 6(g) 
information is not submitted, submitted 
late, incomplete, or inaccurate. Persons 
who knowingly submit false section 6(g) 
reports are in violation of FIFRA section 
12 (a)(2)(M) and may also be subject to 
civil penalties up to $5,000 per offense. 
Knowing violations of the requirements 
of FIFRA section 6(g) may also result in 
criminal penalties under section 14(b) of 
FIFRA. or 18 U.S. C. 1001. 

III. Memorandum of Agreement in 
Principle between the Environmental 
Protection Agency and Signatory 
Registrants Regarding the Registrations 
of Pesticide Products Containing 
Parathion 

This Memorandum sets forth the 
terms of an Agreement in Principle 
between the United States 
Environmental Protection Agency 
(“EPA”) and the undersigned registrants 
(“registrants”) regarding the 
registrations held by the registrants 
under the Federal Insecticide. Fungicide 
and Rodenticide Act (“FIFRA”) of 
pesticide products containing ethyl 
parathion (O,0-diethyl-0-(p- 
nitrophenyl) phosphorothioate) 
(“parathion”). EPA is concerned with 
the risks posed by parathion to workers 
and wildlife. In light of the terms of this 
Agreement in Principle, EPA has no 
current intention to initiate proceedings 
under section 6(c) of FIFRA to suspend 
the registrants' registrations of pesticide 
products containing parathion if those 
terms are fully implemented. In reaching 
this Agreement in Principle, neither EPA 
nor the registrants shall be deemed to 
have admitted or accepted the positions 
advanced by the other. 

The specific terms of this Agreement 
in Principle are as follows: 

1 . Within four weeks of the effective 
date of this Agreement in Principle, any 
registrant that wishes to continue to 
hold any registrations for pesticide 
products containing parathion will 
submit applications to EPA for 
registration, pursuant to section 
3(c)(7)(A) of FIFRA, of parathion 
products. Such applications shall be 
consistent with all the terms set forth in 
paragraphs 8 through 25 of this 
Agreement in Principle, and may include 
uses identified in paragraph 8 of this 
Agreement in Principle that are not 
included in the approved labeling of any 


of the registrant's currently registered 
products. An application to register a 
product which is identical in 
composition to a product for which a 
registrant currently holds a registration 
shall be deemed complete if it includes 
each item identified in Appendix A 
attached to this Agreement in Principle. 

2 . Within two weeks of the effective 
date of this Agreement in Principle, each 
registrant will submit to EPA. pursuant 
to section 6(f) of FIFRA, a request for 
voluntary cancellation of all existing 
registrations held by the registrant of 
pesticide products containing parathion. 
Any such request for voluntary 
cancellation may be expressly 
conditioned upon EPA’s grant of 
applications for registration made (or 
later to be made) pursuant to paragraph 
1 of this Agreement in Principle, and 
upon the inclusion in any cancellation 
order of the terms set forth in paragraph 
5 of this Agreement in Principle 
governing the treatment of existing 
stocks of canceled product. 

3. EPA will, as expeditiously as 
possible, review any applications for 
registration submitted pursuant to 
paragraph 1 of this Agreement in 
Principle, and will grant any such 
applications that comply with the terms 
of this Agreement in Principle and all 
other applicable regulatory 
requirements. If the application is for a 
product identical in composition to a 
product for which the applicant 
currently holds a registration, EPA will 
make a good faith effort to act on such 
application within seven days of receipt 
of the application. 

4. EPA will, as expeditiously as 
possible, grant requests for voluntary 
cancellation submitted pursuant to 
Paragraph 2 of this Agreement in 
Principle. If a request for cancellation is 
expressly conditioned upon EPA’s grant 
of an application for registration made 
pursuant to the terms of this Agreement 
in Principle. EPA will not grant the 
request prior to approving the 
application for registration, unless the 
registrant has failed to submit an 
application for registration of a 
replacement product by the deadline 
specified in paragraph 1 of this 
Agreement in Principle, in which case 
the condition shall not apply. If a 
request for cancellation is expressly 
conditioned upon the inclusion in any 
cancellation order of the terms set forth 
in paragraph 5 of this Agreement in 
Principle governing the treatment of 
existing stocks of canceled product, EPA 
will not grant the request unless either 
the existing stocks provision of the 
applicable cancellation order is 
consistent with the terms of paragraph 5 


of this Agreement in Principle or the 
registrant consents to any deviation 
from the terms of paragraph 5. 

5 . (a) In any cancellation order issued 
in response to a request for voluntary 
cancellation of pesticide products 
containing parathion, EPA intends to 
prohibit all use of existing stocks of 
canceled pesticide products containing 
parathion after December 31.1991, 
unless: 

• The existing stocks are of products 
registered for use on crops to which they 
are to be applied or have been 
determined by EPA to be suitable for 
use on such crops. 

• The existing stocks are used in a 
manner consistent with all the terms of 
this Agreement in Principle, and 

• Either the stocks are restickered in a 
way that provides the user with the 
details of the terms of this Agreement in 
Principle or registrants provide 
notification of the terms of this 
Agreement to relevant trade 
associations and state agencies and 
request that the trade associations and 
state agencies, with the registrants’ 
assistance, notify commercial aerial 
applicators of the use requirements 
contained in this Agreement in Principle. 

Any use of existing stocks of canceled 
product prior to January 1,1992 must be 
in accordance with either the directions 
for use contained in this Agreement in 
Principle or the labeling of that product. 

5. (b) Except as provided in paragraph 
5(c) of this Agreement in Principle, EPA 
intends to prohibit distribution or sale 
by the registrant after November 15. 

1991, and distribution or sale by all 
other persons after December 1,1991. of 
all existing stocks of canceled pesticide 
products containing parathion unless: 

• The stocks are of a parathion 
product that previously was approved 
by EPA for use on any of the crops listed 
in paragraph 8 of this Agreement in 
Principle. 

• The stocks are in containers which 
are compatible with use of the mixing/ 
loading systems required by the terms of 
this Agreement in Principle. 

• The stocks are labeled in 
accordance with paragraph 7(b) of this 
Agreement in Principle or labeled with 
the approved, replacement product's 
label. A product shall be deemed to be 
labeled with the approved, replacement 
product’s label if it bears a sticker that, 
alone or in combination with 
accompanying labeling, contains the 
language of the approved, replacement 
product's label and language clearly 
indicating that any inconsistent 
provisions of the previous labeling are 
superseded. 
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A registrant shall not be allowed to 
distribute or sell any existing stocks of 
canceled parathion product between the 
date of cancellation and November 15, 
1991, that do not meet the requirements 
for sale by the registrant after November 

15.1991, unless the product is stickered 
in a way that provides adequate notice 
that: 

• It may not be distributed or sold 
after December 1,1991. 

• It may not be used after December 

31.1991. 

• The seller of the product will refund 
the purchase price to any individual 
who is unable to sell or use the product 
because of the passage of the 
appropriate date. 

No person other than a registrant shall 
be allowed to distribute or sell existing 
stocks of parathion products between 
the date seven days after the date of 
cancellation and December 1 , 1991. 
unless either 

• The stocks are stickered in 
accordance with the terms of the 
preceding sentence in this 
subparagraph. 

• The stocks are labeled in 
accordance with paragraph 7(b) or 
labeled with an approved, replacement 
product's label; or 

• The seller provides written 
notification to the purchaser at the time 
of sale either that the product cannot be 
used after December 31,1991, or of the 
conditions set forth in this Agreement in 
Principle that must be met in order for 
the product to be used after December 

31,1991. 

5. (c) EPA intends to permit the 
distribution or sale of products that it 
otherwise intends to prohibit under 
paragraph 5(b) of this Agreement in 
Principle if such distribution or sale is 
for the purpose of relabeling, 
repackaging, reformulation, disposal, 
export to Cheminova Agro A/S facilities 
in Denmark, export to any country 
where use of parathion is not prohibited, 
or any other lawful purpose not 
inconsistent with the provisions this 
Agreement in Principle. Repackaging, 
relabeling, and or reformulation of 
canceled products by registrants shall 
be allowed. 

5. (d) Any stickering or other 
relabeling of products pursuant to this 
Agreement in Principle may be 
accomplished under the supervision of 
the registrant by persons other than the 
registrant, and may be conducted at 
facilities that are not registered 
establishments, provided that the 
registrant complies with the reporting 
requirements of this subparagraph. 
Registrants shall submit, at the end of 
each calendar quarter, a report to EPA 


concerning any stickering or relabeling 
of its products conducted by any person 
at a place that is not a registered 
establishment. Such a report shall 
identify the person or company that 
performed the stickering or relabeling; 
the registration number(s) of the product 
that was stickered or relabeled; the 
address of the facility where the 
stickering or relabeling took place; the 
date(s) on which the stickering or 
relabeling took place; and, for each 
registration number, the quantity of 
product stickered or relabeled. Such 
reports shall be filed with the Chief, 
Compliance Branch; Office of 
Compliance Monitoring (EN-342); 
Environmental Protection Agency. 401 M 
St.. SW M Washington, DC 20460. 

6 . Each registrant agrees not to 
formulate any end-use product (other 
than for export) after the effective date 
of this Agreement in Principle unless the 
product can be used in a manner 
consistent with the terms of paragraphs 
8-25 of this Agreement in Principle. 

7. (a) After the effective date of this 
Agreement in Principle, each registrant 
agrees not to distribute or sell (other 
than for export) any end-use parathion 
product not labeled in accordance with 
the terms of this Agreement in Principle 
unless the product is stickered in a way 
that provides adequate notice that: 

• It may not be distributed or sold 
after December 1,1991. 

• It may not be used after December 

31,1991. 

• The seller of the stickered product 
will agree to refund the purchase price 
to any individual who is unable to sell 
or use the product because of the 
passage of the appropriate date. 

7. (b) Between the effective date of 
this Agreement in Principle and one 
month after the date the current 
registration is canceled, a registrant may 
distribute or sell an end-use product 
currently registered for any crop (other 
than canola) listed in Paragraph 8 of this 
Agreement in Principle if the product is 
labeled in accordance with Appendix B 
of this Agreement in Principle. The 
labeling in Appendix B shall be treated 
as if it were approved amended labeling 
for any currently registered product 
registered for any crop (other than 
canola) listed in Paragraph 8 of this 
Agreement in Principle. 

8 . The label for any end-use product 
for which application for registration is 
made pursuant to paragraph 1 of this 
Agreement in Principle must contain a 
statement that the product may not be 
applied to any crop other than alfalfa, 
barley, canola, com. cotton, sorghum, 
soybeans, sunflower, and wheat. The 
label for any technical product for which 
application for registration is made 


pursuant to paragraph 1 of this 
Agreement in Principle must contain a 
statement that the product may only be 
reformulated into end-use products that 
are not labeled for application to any 
crop other than alfalfa, barley, canola, 
corn, cotton, sorghum, soybeans, 
sunflower, and wheat. No registration 
issued pursuant to this Agreement in 
Principle shall allow a registrant to sell 
an end-use product labeled for use on 
canola until EPA determines, in writing, 
that appropriate residue data for that 
crop have been submitted. 

9. The labeling for any end-use 
parathion product for which application 
for registration is made pursuant to 
paragraph 1 of this Agreement in 
Principle must include language that 
incorporates the conditions set forth in 
paragraphs 10 through 23 of this 
Agreement in Principle. In addition, the 
new labeling must include relevant 
language from currently-approved 
labeling where such language remains 
applicable and is not inconsistent with 
the terms of this Agreement in Principle. 
EPA and the registrants will negotiate in 
good faith on any questions that may 
arise concerning the specific language to 
be used to fully implement the 
conditions set forth in paragraphs 10 
through 23 of this Agreement in 
Principle. 

10 . Parathion may only be applied 
aerially, and only by a certified 
commercial applicator as defined in 
FIFRA section 2(e)(3). 

11 . Applicators must be in an enclosed 
cockpit during application of parathion. 

12 . Parathion may not be applied 
within 100 feet of bodies of water, 
buildings, or public roads. Parathion 
may not be applied within 100 feet of 
property lines unless the adjacent 
property owner has given prior written 
consent to the application and has been 
informed of the timing of the application 
and the appropriate reentry 
requirements. 

13. Parathion may not be applied if 
wind speeds exceed 10 miles per hour. 

14. No parathion may be applied from 
nozzles on fixed-wing aircraft located 
more than 75 percent of the distance 
from the center of the plane to the wing 
tip. No parathion may be applied from 
nozzles on helicopters located more 
than 75 percent of the distance from the 
center of the helicopter to the end of the 
rotor. 

15. A crop that has been treated with 
parathion must be harvested by 
mechanical means only. Hand- 
harvesting of a treated crop is 
prohibited. 
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16. Labels must specify the 
appropriate reentry interval(s) for 
parathion. 

17. After application of parathion. no 
person may enter or remain in the 
treated area or within 100 feet of the 
treated area before the reentry interval 
specified on the label has expired; 
except that persons may enter to 
perform scouting or irrigation-related 
work in accordance with the following 
requirements: 

(a) No entry is allowed under any 
circumstances for the first 4 hours 
following the end of the application. 

(b) No person shall remain in areas 
under reentry restrictions for a total of 
more than 1 hour in any 24-hour period. 

(c) Before a person may enter an area 
where reentry is restricted, the person 
must have read the product labeling or 
have been informed, in a language that 
the person can understand, of all the 
requirements of the product’s labeling 
related to human hazards or 
precautions, first aid. symptoms of 
poisoning, personal protective 
equipment specified for early entry, and 
any other labeling requirements related 
to safe use. 

(d) All persons entering a restricted 
area before the expiration of the reentry 
period must wear personal protective 
equipment consisting of cotton or other 
fabric coveralls over long sleeved shirts 
and long pants, chemical resistant boots, 
and chemical resistant gloves. 

(e) No person is allowed to perform 
any restricted-reentry activity without 
implementing, when appropriate, 
measures to prevent heat-related illness. 

(f) During any restricted-reentry 
activity, any person entering restricted 
areas must carry an eye-flush dispenser 
containing at least one pint of water. 

(g) During any restricted-reentry 
activity, a reasonably accessible 
decontamination site must be available 
with adequate supplies of potable water 
for washing, soap, and single-use 
towels. 

(h) After restricted-reentry activity, 
every person entering the treated area 
must be provided soap, clean towels, 
and a sufficient amount of potable water 
so that each person may, and does, 
wash thoroughly after removing 
personal protective equipment. 

(i) All personal protective equipment 
worn during restricted reentry must be 
laundered separately from other 
clothing. 

(j) No person shall wear home any 
personal protective equipment worn 
during restricted reentry. 

18. All mixing/loading of parathion 
must be done in a hard-coupled, closed 
loading system, with dry break 
couplings at all routine disconnects, that 


meets the specifications set forth in 
Appendix C to this Agreement in 
Principle. No liquid parathion product 
may be poured from its container during 
mixing or loading of the product. 

19. A certified commercial applicator 
shall not apply parathion on a person's 
property unless the applicator has 
notified the person in writing no more 
than 12 months before the date of the 
application of: 

• The requirement that crops treated 
with parathion must be harvested by 
mechanical means. 

• The appropriate reentry interval and 
the reentry requirements contained in 
Paragraph 17 of this Agreement in 
Principle. 

• The reporting requirements 
contained in Paragraph 23 of this 
Agreement in Principle. 

20. An observer must be present 
during all mixing/loading activities in 
order to assist in the event of an 
accident. A person may not be engaged 
in mixing/loading activities while acting 
as an observer. 

21 . No pilot may apply parathion if the 
pilot has earlier during the day of 
application performed any mixing/ 
loading activities (other than acting as 
an observer) involving any pesticide 
product containing parathion. 

22. Persons involved in mixing/ 
loading activities (other than as an 
observer) must wear cotton or other 
fabric coveralls over long sleeved shirts 
and long pants; chemical resistant boots 
and gloves; and, when the mixing/ 
loading system is pressurized, goggles or 
face shields, and aprons. 

23. If mixing, loading, or use of a 
product containing parathion results in: 

• Inadvertent or unexpected human 
exposure to the product or illness 
resulting from exposure to the product. 

• Spill of the product. 

• An investigation by Federal, State, 
or local authorities of allegations 
involving drift of the product, or 

• The deaths of birds or other wildlife, 
the certified applicator or the person for 
whom the application was performed 
must notify by telephone the Chief, 
Compliance Branch, office of 
Compliance Monitoring, USEPA, at 202- 
260-3375. within 7 days of becoming 
aware of the incident 

24. Any registration for a liquid 
parathion end-use product for which 
application is made pursuant to this 
Agreement in Principle shall specify that 
the container be compatible with use in 
a closed loading system meeting the 
specifications of Appendix C to this 
Agreement in Principle. 

25. Any registration for a parathion 
end-use product formulated as a 
wettable powder for which application 


is made pursuant to this Agreement in 
Principle shall specify that the wettable 
powder be packaged in water-soluble 
containers. 

26. The effective date of this 
Agreement in Principle is September 9. 
1991. 

27. This Memorandum of Agreement 
in Principle constitutes the complete 
understanding reached by EPA and the 
registrants. 

Appendix A — Application for 
Registration of Replacement Products 

An application for registration of o 
replacement product shall consist of the 
following: 

• Cover Letter 

• Application for Pesticide Registration 
(8570-1) 

• Confidential Statement of Formula (CSF) 
(8570-4) which may be the CSF for the 
product being replaced 

• Formulator’s Exemption Form 

• Five (5) copies of draft labeling which 
may consist of a hand-edited copy of the 
labeling of the product being replaced. 

The cover letter shall state that the 
application is for registration of a 
replacement product under the Agreement in 
Principle, and that the applicant relies upon 
the data relied upon to support registration of 
the product for which the applicant requested 
voluntary cancellation. The cover letter must 
identify the EPA registration number of the 
product being replaced. 

The cover letter also must indicate that the 
application qualifies for expedited review 
under the terms of the Agreement in 
Principle. 

If the CSF submitted with the application 
does not satisfy EPA’s current requirements 
for CSFs. the registration shall be 
conditioned on die submission of a CSF 
complying with those requirements within 
three (3) months of the date of registration. 

Appendix B—Interim Approved 
Labeling 

Interim approved labeling may consist of 
either completely revised labeling, a sticker 
label that contains the changed language and 
states that it supersedes any inconsistent 
provisions on the old label or labeling, or a 
new brochure (labeling) that accompanies the 
product and a sticker label that states that 
the language in the new brochure replaces 
any inconsistent material on the label. In any 
event the following changes must be 
included: 

1. Crops. Delete all use instructions for 
crops or sites other than alfalfa, barley, corn, 
cotton, sorghum, soybeans, sunflower, and 
wheat. In addition, add the following 
statement in the label's “DIRECTIONS FOR 
USE" section, at the start of the listing of 
crops: 

This product may not be applied to any 
crop other than alfalfa, barley, com. cotton, 
sorghum, soybeans, sunflower, and wheat. 
Any treated crop may be harvested only by 
mechanical means; hand harvesting of a 
treated crop is prohibited. 
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2. Limits on application. In the 
‘DIRECTIONS FOR USE” section of the 
label, add the following: 

LIMITS ON APPLICATION 

Aerial Application Only. This product may 
only be applied aerially, and only by a 
certified commercial applicator as defined in 
F1FRA section 2(e)(3). 

Areas Where Application Js Prohibited : 
This product may not be applied within 100 
feet of buildings, public roads, or bodies of 
water. Parathion may not be applied within 
100 feet of property lines unless the owner of 
the adjacent property has given prior written 
consent to the application and has been 
informed of the timing of the application and 
the appropriate reentry requirements. 

Drift Reduction Measures : Do not apply 
this product if the wind exceeds 10 miles per 
hour. Apply only from nozzles located not 
more than 75 percent of the distance from the 
center of the aircraft to the wing tip or 
helicopter rotor tip. 

Notification to Land Owner. A certified 
commercial applicator shall not apply this 
product to a person’s property unless the 
applicator has notified the person in writing 
no more than 12 months before the date of 
the application of: the requirement that crops 
treated with parathion be harvested 
mechanically; the appropriate reentry 
interval and the requirements concerning 
reentry set forth on this label: and the 
incident reporting requirements set forth on 
this label. 

3. Reentry. Replace the "Reentry 
Statement” portion of the "DIRECTIONS 
FOR USE” with the following language: 

REENTRY STATEMENT 

General Reentry Limitation : While an area 
is being treated with this product and during 
the first three days after treatment (6 days 
after treatment if the crop treated is com), or 
any longer period of time prescribed by State 
law or regulation, no person may enter or 
remain in the treated area or within 100 feet 
of the treated area. 

Exception: Alter four 4 hours have passed 
since the end of the application a person may 
enter an area under reentry restrictions to 
perform scouting or irrigation-related work in 
accordance with the following requirements: 

(a) No person shall remain in any area 
under reentry restrictions for a total of more 
than 1 hour in any 24-hour period. 

(b) Before entering the treated area the 
person must have read the product labeling 
or have been informed, in a language that the 
person can understand, of all the 
requirements of the product's labeling related 
to human hazards or precautions, first aid. 
symptoms of poisoning, personal protective 
equipment specified for early entry, and any 
other labeling requirements related to safe 
use. 

(c) The person must wear personal 
protective equipment consisting of a cotton or 
other fabric coverall worn over a long 
sleeved shirt and long pants, chemical 
resistant boots, and chemical resistant 
gloves, and shall take appropriate measures 
to prevent heat-related illness. 

(d) The person must carry an eye-flush 
dispenser containing at least one pint of 
water. 

(e) A reasonably accessible 
decontamination site must be available with 


adequate supplies of potable water for 
washing, soap, and single-use towels. After 
restricted-reentry activity, the person must be 
provided soap, clean towels, and a sufficient 
amount of potable water for washing and 
must wash thoroughly after removing 
personal protective equipment. 

(f) All personal protective equipment worn 
during restricted reentry must be laundered 
separately and may not be worn home. 

4. Protection of mixer loaders and 
applicators. 

a. Liquid products: Add the following new 
section to the Directions for Use if the 
product is a liquid formulation: 

PROTECTION OF APPLICATORS AND MIXER- 
LOADERS 

Applicator Protection. The cockpit of the 
aircraft used to apply this product must be 
fully enclosed while the product is being 
applied. No pilot may apply this product if 
the pilot has earlier during the day of 
application performed any mixing/loading 
activities (other than acting as an observer) 
involving any pesticide product containing 
parathion. 

Mixer-loader Protection. An observer must 
be present during all mixing/loading 
activities in order to furnish assistance in the 
event of an accident. The observer may not 
act as a mixer-loader. 

Any person involved in mixing/loading 
activities (other than the observer) must wear 
(1) a cotton or other fabric coverall worn over 
a long-sleeved shirt and long pants, (2) 
chemical resistant boots and gloves, and (3) 
when the mixing/loading system is 
pressurized, a chemically resistant apron and 
a face shield or goggles. 

Effective as of January 1.1992, this product 
must be mixed and loaded in a closed 
system, as described below: 

The liquid product must be removed from 
its original shipping container and transfered 
through connecting hoses, pipes, and/or 
couplings that are sufficiently tight to prevent 
handlers or other persons from contacting the 
parathion concentrate, use dilution, or rinsate 
solution. 

All hoses, piping, tanks, and connections 
used in the system shall be of type 
appropriate for the product being used and 
the pressure and vacuum levels involved. The 
system shall be designed and operated so 
that the concentrated form of this product is 
not under more than 25 psi of pressure at any 
point in the system beyond or downstream 
from a pump producing positive pressure. The 
closed system must be adequate to make 
necessary measurements of the product being 
used. External sight gauges shall be equipped 
with valves so that the flow of pesticiae to 
the sight gauge can be Bhut off in case of 
breakage or leakage from the gauge. 

Dry-break couplings shall be used for all 
hose connections that may be disconnected 
during normal mixing-loading operations 
(excluding periodic maintenance). A coupling 
shall be considered to be a dry-break 
coupling only if its manufacturer certifies that 
less than 2 milliliters ofliquid will escape per 
disconnect. 

In mixing-loading operations do not pour 
this product from its container. Before 
opening the container, make sure that the 
container is resting securely on the ground or 


a sturdy support, with the top (opening) end 
up and approximately level. 

(IF THIS PRODUCTS CONTAINER HAS 
A DRY-BREAK CONNECTOR. INSERT 
INSTRUCTIONS ON DRY-BREAK 
CONNECTION HERE: OTHERWISE. USE 
FOLLOWING LANGUAGE.) Remove the 
product from the container only by use of a 
vacuum-producing pump By6tem connected to 
a probe system that is listed by the State of 
California under that State’s program 
establishing criteria for closed-system 
handling of Toxicity Category 1 pesticides. 

(for instance the ChemprobeR Model U 
system sold by Cherlor Mfg. Co.. Inc.. PO Box 
2174. Salinas. CA 93902, telephone (408) 422- 
5477) or the Protect-O-Loader Model XM-1 
system sold by Protecto Mfg. Co.. 20189 
Fircrock Road. Bend. OR 97701, telephone 
(503) 382-6886)."). The probe system shall be 
screwed into the threaded opening in the top 
of the container to form a watertight 
connection, using appropriate adaptors 
provided by the probe manufacturer as 
necessary. The instructions provided by the 
seller of the probe system shall be followed, 
except that a removable probe may not be 
removed from the container until the 
container is empty and the container and 
probe have been thoroughly rinsed as 
required by this section. 

The closed system must provide for 
adequate rinsing of any removable probe and 
of all containers that are not labeled for 
return to the registrant. Rinsing mu9t be done 
using a liquid that contains no pesticide. The 
rinsing system must be capable of spray- 
rinsing the inner surface of the container. The 
rinse solution shall be removed from the 
pesticide container concurrent with the 
introduction of the rinse medium. The rinse 
solution shall go into the pesticide mix tank 
or applicator vehicle via the dosed system. 

The system shall be rinsed according to the 
specifications of the manufacturer of the 
probe system, or. in the absence of such 
specifications, by moving at least one half the 
container volume through the system. A 
minimum pressure of 15 psi shall be used for 
the spray rinse. Measures shall be taken to 
prevent the spray rinse procedure from 
causing an increase in pressure on the inside 
of the container walls of more than 5 psi. 

Either the operator of the closed system 
must have available at the time of operation 
a complete set of written instructions for 
proper operation of the system, or the 
certified applicator must document in writing 
before an operator uses the closed system 
that the operator has been adequately trained 
in the proper operation of the system. 

b. Dry products: Add the following new 
section to the Directions for Use if the 
product is a dry formulation: 

PROTECTION OF APPLICATORS AND MIXER- 
LOADERS 

Applicator protection: The cockpit of the 
aircraft used to apply this product must be 
fully enclosed while the product is being 
applied. No pilot may apply this product if 
the pilot has earlier during the day of 
application performed any mixing/loading 
activities (other than acting as an observer) 
involving any pesticide product containing 
parathion. 
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Mixer-loader Protection: An observer must 
be present during all mixing/loading 
activities in order to furnish assistance in the 
event of an accident. The observer may not 
act as a mixer-loader. 

Any person involved in mixing/loading 
activities (other than the observer) must wear 
(1) a cotton or other fabric coverall worn over 
a long-sleeved shirt and long pants. (2) 
chemical resistant boots and gloves, and (3) 
when the mixing/loading system is 
pressurized, a chemically resistant apron and 
a face shield or goggles. 

Effective as of January 1.1992. this product 
must be mixed and loaded in a closed 
8vstem. as described below: 

(ADD INSTRUCTIONS HERE FOR 
HANDLING OF WATER-SOLUBLE BAGS ] 

End-use dilutions of the product must be 
transfered through connecting hoses, pipes, 
and/or couplings that are sufficiently tight to 
prevent handlers or other persons from 
contacting the parathion concentrate, use 
dilution, or rinsate solution. 

All hoses, piping, tanks, and connections 
used in the system shall be of a type 
appropriate for the product being used and 
the pressure and vacuum levels involved. The 
closed system must be adequate to make 
necessary measurements of the product being 
used. External sight gauges shall be equipped 
with valves so that the flow of pesticide to 
the sight gauge can be shut off in case of 
breakage or leakage from the gauge. 

Dry-break couplings shall be used for all 
hose connections that may be disconnected 
during normal mixing-loading operations 
(excluding periodic maintenance). A coupling 
shall be considered to be a dry-break 
coupling only if its manufacturer certifies that 
less than 2 milliliters of liquid will escape per 
disconnect. 

Either the operator of the closed system 
must have available at the time of operation 
a complete set of written instructions for 
proper operation of the system, or the 
certified applicator must document in writing 
before an operator uses the closed system 
that the operator has been adequately trained 
in the proper operation of the system. 

5. Incident reporting. Add the following 
new section to the Directions for Use: 

INCIDENT REPORTING A telephone 
notification must be made if mixing, loading, 
or use of a product containing parathion 
results in (1) inadvertent or unexpected 
human exposure to the product or illness 
resulting from exposure to the product, (2) 
spill of the product, (3) an investigation by 
Federal. State, or local authorities of 
allegations involving drift of the product, or 
(4) the deaths of birds or other wildlife. The 
certified applicator or the owner of the 
treated land must notify by telephone the 
Chief. Compliance Branch, office of 
Compliance Monitoring, USEPA, at 202-260- 
3375, within 7 days of becoming aware of the 
incident. 

Appendix C—Specifications for Closed 
Loading System 

1. The liquid pesticide must be removed 
from its original shipping container and 
transferred through connecting hoses, pipes, 
and/or couplings that are sufficiently tight to 
prevent handlers or other persons from 


contacting the parathion concentrate, use 
dilution, or rinseate solution. A complete seal 
by dry break or screw-on coupling to the 
opening of the original container shall be 
required. 

2. All hoses, piping, tanks, and connections 
used in conjunction with the closed parathion 
system shall be of a type appropriate for the 
formulation of parathion being used and the 
pressure and vacuum to be encountered. 

3. External sight gauges shall be equipped 
with valves so that the pipes to the sight 
gauge can be shut off in case of breakage or 
leakage. 

4. The closed system must be adequate to 
make necessary measurements of the 
pesticide being used. 

5. The movement of parathion concentrate, 
beyond a pump by positive pressure, shall 
not exceed 25 psi of pressure. 

6. A probe shall not be removed from the 
container before the container is emptied and 
the inside of the container and probe have 
been rinsed in accordance with Specification 
8. 

7. Shut-off devices must be installed on the 
exit end of all hoses and at all disconnect 
points to prevent leakage of parathion when 
the transfer is stopped and the hose is 
removed or disconnected. 

• If a hose carried parathion 
concentrate and has not been rinsed in 
accordance with Specification 8. a dry- 
couple shutoff device that will minimize 
parathion drippage to not more than 2 
ml. per disconnect must be installed at 
the disconnect point. 

• If the hose carried diluted-for-use 
parathion or rinseate solution, a 
reversing action pump or a similar 
system that will empty the hose and 
eliminate dripping of liquid from the end 
of the hose may be used as an 
alternative to a shut-off device. 

8. The closed system must provide for 
adequate rinsing of any containers that are 
not labeled for return to the registrant. 
Rinsing shall be done with a liquid that 
contains no pesticide. 

(a) The rinsing system must be capable of 
spray-rinsing the inner surfaces of the 
container, and the rinse solution shall go into 
the pesticide mix tank or applicator vehicle 
via the closed system. The system shall be 
rinsed according to manufacturer’s 
specifications or. in the absence of such 
specifications, through moving a volume of 
rinseate equal to at least one half the 
container volume through the system. 

(b) A minimum of 15 psi of pressure shall 
be used for rinsing. 

(c) The rinse solution shall be removed 
from the pesticide container concurrent with 
the introduction of the rinse medium. 

(d) Parathion containers shall be protected 
against excessive pressure during the 
container rinse operation. The maximum 
pressure on the interior container walls must 
not be increased by more than exceed 5 psi. 

9. The operator of the closed system must 
either have available to him at the time of 
operation a complete set of written 
instructions for proper operation of the 
system, or the certified applicator must 
document in writing before an operator uses 


the closed system that the operator has been 
adequately trained in the proper operation of 
the system. 

IV. Request for Comment on Tolerance 
Reduction / Revocation 

Public comment is being requested on 
what, if any. action EPA should take 
regarding the reduction and/or 
revocation of tolerances (allowable 
residue levels) on certain parathion- 
treated foods. The cancellation action 
the Agency is taking with regard to 
parathion in issuing this notice (resulting 
from the Agency’s concerns regarding 
risks of exposure to workers), eliminates 
domestic use of parathion on over 80 
crops. Consequently, the Agency is 
considering action to reduce and/or 
revoke tolerances on food commodities 
related to the canceled uses. The only 
reason to retain tolerances for these 
food commodities would be to permit 
the importation of parathion- treated 
foods into the U.S. from countries that 
still permit parathion uses that have 
been canceled in the U.S. The Agency is 
not currently considering tolerance 
reduction or revocation action regarding 
foods related to the 9 remaining 
parathion uses (alfalfa, barley, canola, 
corn, cotton, sorghum, soybeans, 
sunflower, and wheat). 

It is likely that the levels of parathion 
occurring in imported commodities are 
less than the current tolerance levels. 
(Tolerances are established based on 
levels from field trials which reflect 
maximum application rates and 
minimum preharvest intervals. 
Additionally, commodities treated for 
field trials are also analyzed for 
residues immediately following harvest 
reducing the possibility of degradation.) 
Tolerance reductions may be 
appropriate where data are available to 
determine the proper levels. Usage and 
residue data for crops for which 
parathion use has been canceled in the 
U.S., could be solicited from countries 
which import parathion-treated 
commodities into the U.S. in order to 
determine such levels. Alternately, the 
Agency could use monitoring data from 
FDA and USDA to determine the 
appropriate level to reduce current 
tolerances. 

Comments are being solicited as to 
what, if any. action the Agency should 
initiate regarding parathion tolerances. 
Specifically, no action could be taken 
and tolerances would be retained at 
current levels, all tolerances for the food 
commodities related to the over 80 
canceled uses could be revoked which 
would prohibit the importation of these 
parathion-treated food commodities into 
the U.S., or current tolerances could be 
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reduced to reflect levels on imported 
commodities. The Agency is also 
soliciting comment on the best method 
to determine the appropriate levels on 
treated food commodities which are 
imported if the tolerance reduction 
option is adopted. These data could be 
requested from importing countries or 
the Agency could rely on monitoring 
data, where adequate, from the Food 
and Drug Administration and the U.S. 
Department of Agriculture. Comments 
regarding tolerance reduction and/or 
revocation must be submitted within 60 
days of publication of this notice to 
Dennis H. Edwards Jr., Registration 
Division (H7505C), U.S. Environmental 
Protection Agency, 401 M St., SW.. 
Washington. DC 20460. 

Dated: December 6.1991. 

Linda J. Fisher, 

Assistant Administrator for Pesticides and 
Toxic Substances. 

[FR Doc. 91-29935 Filed 12-12-01; 8:45 am) 

BILLING COOL 6SSO-SO-F 


(OPP-50735; FRL-4007-2] 

Receipt of an Application for an 
Experimental Use Permit for a 
Transgenic Plant Pesticide 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: EPA has received an 
application from the Monsanto 
Company for an EPA Experimental Use 
Permit (EUP) for a transgenic plant 
pesticide. This is the first EUP 
application under the Federal 
Insecticide. Fungicide, and Rodenticide 
Act. 7 U.S.C. 136(c), for testing with a 
plant that has been genetically-altered 
to produce a pesticide. The Agency has 
determined that this application may be 
of regional and national significance. 
Therefore, in accordance with 40 CFR 
172.11(a), the Agency is soliciting public 
comments on this application. 
dates: Written comments must be 
received on or before January 13,1992. 
addresses: Comments, in triplicate, 
should bear the docket control number 
OPP-50735 and be submitted to: Public 
Response and Program Resources 
Branch, Field Operations Division 
(H7506C), Office of Pesticide Programs. 
Environmental Protection Agency. 401 M 
St.. SW.. Washington, DC 20460. In 
person bring comments to: Rm. 1128, 
Crystal Mall 2,1921 Jefferson Davis 
Highway, Crystal City, VA 22202. 

Information submitted in any 
comment concerning this notice may be 
claimed confidential by marking any 


part or all of that information as 
“Confidential Business Information’* 
(CBI). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2. A 
copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice to the submitter. 
Written comments will be available for 
public inspection in Rm. 1128 at the 
address given above, from 8 a.m. to 4:30 
pjn., Monday through Friday, excluding 
legal holidays. 

FOR FURTHER INFORMATION CONTACT: By 

mail: Phillip O. Hutton, Product Manager 
(PM) 18. Registration Division (H7505C), 
Office of Pesticide Programs, 
Environmental Protection Agency, 401 M 
St.. SW., Washington, DC 20460. Office 
location and telephone number: Rm. 213, 
Crystal Mall 2.1921 Jefferson Davis 
Highway. Crystal City, VA, (703)305- 
7690. 

SUPPLEMENTARY INFORMATION: On 

November 14,1991, an application for an 
EUP was received from Monsanto 
Company. 700 Chesterfield Village 
Parkway. St. Louis, Missouri 63198. The 
application was assigned EPA File 
Symbol 524-EUP-TG. Monsanto 
proposes to test several forms of the 
insect control protein, delta-endotoxin, 
derived from the soil microbe Bacillus 
thuringiensis subspecies kurstaki as 
expressed in cotton plants. According to 
the application. Bacillus thuringiensis 
subspecies kurstaki protein will be 
present at no more than .01 percent of 
the total weight of the cottonseed. The 
delta-endotoxin gene of Bacillus 
thuringiensis is transferred to cotton via 
the Ti plasmid of Agrobacterium 
tumefaciens (vector PV-GHBKO). The 
vector agent. Agrobacterium 
tumefaciens, however, is not associated 
with the transformed cotton plants; 
during the gene transfer procedure, the 
cotton explants are treated with an 
antibiotic known to inhibit the growth of 
the bacterium, Agrobacterium 
tumefaciens. In addition, the engineered 
cotton plants express an enzyme, 
neomycin phosphotransferase II (NPT 
II). which imparts antibiotic resistance 
(kanamycin and neomycin). NPT II is 
also used as a marker in gene transfer, 
NPT II has no pesticidal effect. 

A total of 1.463 pounds of transgenic 
cotton seed will be planted on l/2-acre 
to 20-acre sites for a total of 97.5 acres. 
Proposed test sites are located in the 
following 11 States: Alabama, Arizona. 
Arkansas, California, Georgia. Hawaii. 
Louisiana, Mississippi. North Carolina. 
South Carolina, and Texas. A majority 


of the individual test sites will be under 
1 acre. Upon completion of testing, some 
cotton seed, lint and vegetation will be 
collected and saved for future research, 
analyses or plantings. No seed will be 
used for food or feed, and all other plant 
material will be destroyed. The 
application proposes that the permit be 
issued for 1 year, beginning April 1 , 1992 
and ending April 1 , 1993. 

The labeling proposed by Monsanto 
Company states the following: 

This package contains insect resistant 
cottonseed containing a Bacillus 
thuringiensis subspecies kurstaki protein 
which is effective in controlling certain 
Iepidopteran insects. This package contains 
seed containing vector PV-GHBKO. For use 
only at an application site of a cooperator 
and in accordance with the terms and 
conditions of the Experimental Use Permit. 
This labeling must be in the possession of the 
user at the time of planting of the cottonseed. 
Not for sale to any person other than a 
participant or cooperator of the EPA- 
approved Experimental Use Program. This 
seed may only be used according to the 
protocols as included in the approved EUP 
program. Cooperators must have a copy of 
each applicable protocol prior to initiating 
any research with these seeds. Any seed not 
used in these experiments must be returned 
to Monsanto or disposed of as specified in 
the field protocols. All plant material, seed or 
lint produced in these trials that is not saved 
for further research, analyses or future 
plantings must be destroyed as specified in 
the field protocols. None of the seed, lint or 
plant material may be sold or allowed to 
enter into commerce. 

The proposed EUP program will 
include the following five experiments 
designed to evaluate the performance of 
the expressed proteins against 
Iepidopteran pests: economic threshold, 
host plant resistance and gene 
evaluations; population dynamics 
studies; and threshold treatment 
determinations. In addition, breeding 
nursery and seed increase trials will be 
conducted. 

Upon review of the Monsanto 
application, any comments received in 
response to this notice and any other 
relevant information, the EPA will 
decide whether to issue or deny the 
EUP. If issued, the EPA will set 
conditions under which the experiments 
are to be conducted. Any issuance of an 
EUP by the Agency will be announced 
in the Federal Register. 

EPA’s Office of Pesticide Programs 
has a Public Docket Room located at the 
following address where a copy of the 
Monsanto EUP application deleted of all 
“Confidential Business Information" will 
be available for public inspection: Rm. 
1128, Crystal Mail 2,1921 Jefferson 
Davis Highway. Crystal City. VA. The 
Public Docket’s hours of operation are 
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from 8 a.m. to 4:30 p.m., Monday through 
Friday, excluding legal holidays. 

Dated: October 5.1991. 

Stephanie Irene. 

Acting Director, Registration Division, Office 
of Pesticide Programs. 

|FR Doc. 91-29758 Filed 12-12-91; 8:45 am] 

BILLING CODE 6560- SO-F 


IOPP-240092; FRL-3946-4] 

State Registrations of Pesticides 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: EPA has received notices of 
registration of pesticides to meet special 
local needs under section 24(c) of the 
Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA), as amended, 
from 13 States. A registration issued 
under this section of FIFRA shall not be 
effective for more than 90 days if the 
Administrator disapproves the 
registration or finds it to be invalid 
within that period. If the Administrator 
disapproves a registration or finds it to 
be invalid after 90 days, a notice giving 
that information will be published in the 
Federal Register. 

dates: The last entry for each item is 
the date the State registration of that 
product became effective. 

FOR FURTHER INFORMATION CONTACT: 
Edith Minor, Registration Division, 

Office of Pesticide Programs, 
Environmental Protection Agency. 401 M 
St.. SW\, Washington. DC 20460. Office 
location and telephone number: Rm. 716, 
CM -2.1921 Jefferson Davis Hwy.. 
Arlington, VA 22202, (703) 557-8978. 
SUPPLEMENTARY INFORMATION: This 
notice only lists the section 24(c) 
applications submitted to the Agency. 
The Agency has 90 days to approve or 
disapprove each application listed in 
this notice. Applications that are not 
approved are returned to the 
appropriate State for action. Most of the 
registrations listed below were received 
by the EPA in November through 
December of 1990. Receipts of State 
registrations will be published 
periodically. Of the following 
registrations, none involve a changed- 
use pattern (CUP). The term "changed- 
use pattern” is defined in 40 CFR 
162.3(k) as a significant change from a 
use pattern spproved in connection with 
the registration of a pesticide product. 
Examples of significant changes include, 
but are not limited to. changes from a 
nonfood to food use, outdoor to indoor 
use. ground to aerial application, 
terrestrial to aquatic use, and 
nondomestic to domestic use. 


California 

EPA SLN No. CA 900046. Gowan 
Corp. Registration is for Malathion to be 
used on jojoba to control grasshoppers. 
November 11,1990. 

EPA SLN No. CA 90 0048. Abbott 
Laboratories. Registration is for Pro- 
Gibb to be used on jojoba to control 
grasshoppers. November 9,19S0. 

EPA SLN No. CA 90 0049. ICI 
Americas, Inc. Registration is for 
Cycloate to be used on spinach to 
control weeds. November 16.1990. 

EPA SLN No. CA 900052. E. I. duPont 
deNemours and Co.. Inc. Registration is 
for Oxamvl to be used on bell peppers to 
control thrips and aphids. November 28, 
1990. 

Colorado 

EPA SLN No. CO 90 0003. FMC Corp. 
Registration is for Bifenthrin to be used 
on turf, dichondia, and irish moss to 
control aphids. November 30,1990. 

Florida 

EPA SLN No. FL 90 0007. Leffimgwell. 
Registration is for Hivol 44 to be used on 
navel oranges for fruit drop control. 
November 14,1990. 

EPA SLN No. FL 90 0008. Monsanto 
Co. Registration is for Glyphosate to be 
used on tropical crops to control weeds. 
November 15,1990. 

EPA SLN No. FL 90 0009. ICI 
Americas Inc. Registration is for 
Gramoxone to be used on strawberries 
to control broadleaf weeds. November 
15,1990. 

EPA SLN No. FL 90 0010. Valent 
U.S.A. Corp. Registration is for Diquat 
Dibromide to be used on vegetable crops 
to control vegetable vine bumdown. 
November 15,1990. 

Georgia 

EPA SLN No. CA 90 0009. FMC Corp. 
Registration is for Endosulfan to be used 
on rapeseed to control insects. 

December 18.1990. 

Hawaii 

EPA SLN No. HI 90 0008. Valent 
U.S.A. Corporation. Registration is for 
Volck Sup. Spray to be used on coffee to 
control green scab. November 1,1990. 

Louisiana 

EPA SLN No. LA 90 0017. Fairfield 
American Corporation. Registration is 
for Permethrin to be used on clothing to 
control chiggers. December 19.1990. 

Maine 

EPA SLN No. ME 90 0003. Merck & 

Co.. Inc. Registration is for Mertect 340-F 
to be used on potatoes to control tuber 
rot. December 14,1990. 


Nevada 

EPA SLN No. NV 90 0006. American 
Cyanamid Co. Registration is for 
Pendimethalin to be used on alfalfa-seed 
crops to control weeds. December 22. 
1990. 

New Jersey 

EPA SLN No. NJ 90 0007. Gow an Co. 
Registration is for Cryolite to be used on 
eggplants to control flea beetles. 
November 1,1990. 

EPA SLN No. NJ 90 0008. Agr. Chem. 
Division-Pennw'alt Corp. Registration is 
for Kryocide to be used on eggplants to 
control beetles. November 1.1990. 

Oregon 

EPA SLN No. OR 90 0001. Coulston 
International Corp. Registration is for 
Permethrin to be used on clothing to 
control ticks and chiggers. December 11, 
1990. 

EPA SLN No. OR 90 0003. Wilbur Ellis 
Co. Registration is for Diuron to be used 
on tall fescue to control grasses and 
weeds. December 18,1990. 

EPA SLN No. OR 90 0019. Dow 
Elanco. Registration is for Treflan to be 
used on alfalfa grown for seed to control 
dodder. November 6.1990. 

EPA SLN No. OR 90 0021. E.I. duPont 
deNemours and Co., Inc. Registration is 
for Harmony to be used on winter wheat 
to control weeds. November 6,1990. 

EPA SLN No. OR 90 0024. Sandoz 
Crop Protection Corp. Registration is for 
Norflurazon to be used on hops to 
control grass and broadleaf weeds. 
November 6,1990. 

EPA SLN No. OR 90 0025. Mobay 
Corp. Registration is for Sencor to be 
used on perennial grasses for weed 
control. November 1,1990. 

EPA SLN No. OR 90 0026. E.I. duPont 
deNemours and Co. Registration is for 
Metribuain to be used on winter wheat 
to control weeds. November 6,1990. 

EPA SLN No. OR 90 0027. Uniroyal 
Chemical Co., Inc. Registration is for 
Ornamental Bulbs to control worms. 
November 6,1990. 

EPA SLN No. OR 90 0028. E.I. duPont 
deNemours and Co. Registration is for 
Metribuain to be used on grass-seed 
crops to control weeds. December 11, 
1990. 

South Dakota 

EPA SLN No. SD 90 0013. FMC Corp. 
Registration is for Carbofuran to be used 
on oats to control insects. November 19, 
1990. 

Tennessee 

EPA SLN No. TN 90 0007. Dow 
Elanco. Registration is for Chlorpyritos 
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to be used in nursery stock to control 
soil insects. November 9,1990. 

Washington 

EPA SLN No. WA 90 0039. Coulston 
International Corp. Registration is for 
Permethrin to be used on clothing to 
control ticks and chiggers. December 11, 
1990. 

EPA SLN No. WA 900040. Platte 
Chemical Co. Registration is for 
Simazine to be used on alfalfa grown for 
seed to control weeds. December 7, 

1990. 

Authority: Section 24. as amended. 92 Stat 
835 (7 U.S.C. 136). 

Dated: September 29,1991. 

Anne E. Lindsay, 

Director. Registration Division , Office of 
Pesticide Programs. 

|FR Doc. 91-29757 Filed 12-12-91; 8:45 am) 

BILLING CODE 6560-50-f 


(OPP-30261D and OPP-30284B; FRL-4001 
61 

Sumitomo Chemical Company, Ltd.; 
Approval of Pesticide Product 
Registrations 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 


summary: This notice announces 
Agency approval of applications 
submitted by Sumitomo Chemical 
America, Inc., to register pesticide 
products Gokilaht Manufacture Use 
Product, and Red Earth G-8-F Aqua 
Fumigator containing an active 
ingredient not included in any 
previously registered product pursuant 
to the provisions of section 3(c)(5) of the 
Federal Insecticide. Fungicide, and 
Rodenticide Act (FIFRA), as amended. 
FOR FURTHER INFORMATION CONTACT: By 
mail: George LaRocca, Product Manager 
(PM) 15, Registration Division (H7505C), 
Office of Pesticide Programs. 401 M St., 
SW., Washington. DC 20460. Office 
location and telephone number: Rm. 204, 
CM #2. Environmental Protection 
Agency, 1921 Jefferson Davis Hwy, 
Arlington, VA 22202, (703-305-6100). 
SUPPLEMENTARY INFORMATION: EPA 
issued a notice, published in the Federal 
Register of December 26.1985 (50 FR 
52849), and February 17.1988 (53 FR 
4712). which announced that Sumitomo 
Chemical Co., Ltd., 1330 Dillion Heights 
Avenue, Baltimore, MD 21228, had 
submitted applications to register the 
pesticide product Gokilaht Technical 
(File Symbol 10308-RN) and Red Earth 
G-8-F Aqua Fumigator (File Symbol 
39398-ET), containing a new active 


ingredient (RS)-alpha-cyano-3- 
phenoxybenzyl (lR)-c/s, irons - 
chrysanthemate at 87.4 percent; and 6.48 
percent; an active ingredient not 
included in any previously registered 
product. 

These applications were approved on 
October 4.1991, as ‘‘Gokilaht 
Manufacture Use Product” instead of 
‘‘Gokilaht Technical” for formulating use 
only (EPA Reg. No. 10308-10), and Red 
Earth G-8-F Aqua Fumigator for general 
use to include in its presently registered 
use, a new indoor use on roaches, 
bedbugs, fleas, mosquitoes, and other 
flying insects (EPA Reg. No. 39398-27) 
respectively. 

The Agency has considered all 
required data on the risks associated 
with the proposed use of (RS)-alpha- 
cyano-3-phenoxybenzyl (lR)-c/s, trans- 
chrysanthemate, and information on 
social, economic, and environmental 
benefits to be derived from such use. 
Specifically, the Agency has considered 
the nature of the chemical and its 
pattern of use. application methods and 
rates, and level and extent of potential 
exposure. Based on these reviews, the 
Agency was able to make basic health 
and safety determinations which show 
that use of (RS)-alpha-cyano-3- 
phenoxybenzyl (lR)-c/s, trans - 
chrysanthemate when used in 
accordance with widespread and 
commonly recognized practice, will not 
generally cause unreasonable adverse 
effects on the environment. 

More detailed information on this 
registration is contained in a Chemical 
Fact Sheet on (RS)-alpha-cyano-3- 
phenoxybenzyl (lR)-c/s, trans - 
chrysanthemate. 

A copy of this fact sheet, which 
provides a summary description of the 
chemical, use patterns and formulations, 
science findings, and the Agency’s 
regulatory position and rationale, may 
be obtained from the National Technical 
Information Service (NTIS), 5285 Port 
Royal Road. Springfield. VA 22161. 

In accordance with section 3(c)(2) of 
FIFRA, a copy of the approved label and 
the list of data references used to 
support registration are available for 
public inspection in the office of the 
Product Manager. The data and other 
scientific information used to support 
registration, except for material 
specifically protected by section 10 of 
FIFRA, are available for public 
inspection in the Public Response and 
Program Resources Branch, Field 
Operations Division (H7506C), Office of 
Pesticide Programs, Environmental 
Protection Agency, Rm. 1128, CM #2, 
Arlington, VA 22202 (703-305-5805). 
Requests for data must be made in 
accordance with the provisions of the 


Freedom of Information Act and must be 
addressed to the Freedom of 
Information Office (A-101). 401 M St.. 
SW.. Washington. DC 20460. Such 
requests should: (1) Identify the product 
name and registration number and (2) 
specify the data or information desired. 

Authority: 7 U.S.C. 138. 

Dated: November 22.1991. 

Douglas D. Campt. 

Director, Office of Pesticide Programs. 

(FR Doc. 91-29758 Filed 12-12-91; 8:45 am| 

BILLING CODE 6560-50-F 


IPF—552; FRL-3950-5] 

Rhone-Poulenc Ag Co.; Amendment of 
Pesticide Petition for Aluminum Trls(0- 
Ethylphosphonate) 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 


summary: EPA has received from the 
Rhone-Poulenc Ag Co. the filing of a 
Section F amendment of pesticide 
petition (PP) 0F3824. which proposed 
amending 40 CFR 180.415 by 
establishing a regulation to permit 
residues of the fungicide aluminum 
tris(O-ethylphosphonate) in or on lettuce 
at 35 parts per million (ppm), celery at 
60 ppm, and spinach at 2 ppm. The 
amendment proposes establishing a 
tolerance of 80 ppm on leafy vegetables 
(except brassica vegetables). 
addresses: By mail, submit written 
comments identified by the document 
control number. [PF-552|. to: Public 
Response and Program Resources 
Branch, Field Operations Division 
(H7506C), Office of Pesticide Programs. 
Environmental Protection Agency, 401 M 
St.. SW., Washington. DC 20460. In 
person, bring comments to: Rm. 1128. 

CM #2,1921 Jefferson Davis Hwy., 
Arlington, VA. 

Information submitted and any 
comment(s) concerning this notice may 
be claimed confidential by marking any 
part or all of that information as 
“Confidential Business Information” 
(CBI). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2. A 
copy of the comment(s) that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice to the submitter. 
Information on the proposed test and 
any written comments will be available 
for public inspection in Rm. 1128 at the 
Virginia address given above, from 8 
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a.m. to 4 p.m., Monday through Friday, 
excluding legal holidays* 

FOR FURTHER INFORMATION CONTACT: By 

mail: Cynlhia Giles-Parker (PM-22), 
Registration Division (H-75Q5C), Office 
of Pesticide Programs, Environmental 
Protection Agency, 401 M St., SW., 
Washington, DC 20460. Office location 
and telephone number: Hm. 251. CM #2, 
1921 Jefferson Davis Hwy., Arlington, 
VA, (703J-557-G705. 

SUPPLEMENTARY INFORMATION: This 
notice announces that EPA has received 
from the Rhone-Poulenc Ag Co., P.O. 

Box 12014, 2 T.W. Alexander Drive, 
Research Triangle Park, NC 27709, a 
revised Section F for PP 0F3624, which 
appeared in the Federal Register of 
February 22.1990 (55 FR 6311) and 
proposed amending 40 CFR 190.415 by 
establishing a regulation to permit 
residues of the fungicide aluminum tris 
(O-ethylphosphonale) in or on lettuce at 
35 ppm, celery at GO ppm, and spinach at 
2 ppm. The amended petition would 
establish a tolerance for aluminum 
tris(O-ethylphosphonale) in or on leafy 
vegetables (except brussica vegetables) 
at 80 ppm. The proposed analytical 
method for determining residues is gas 
chromatography. 

Authority: 21 IJ.S.C. 34t>a and 348 
Dated: October 1,1991. 

Anne E. Lindsay. 

Director, Registration Division, Office of 
Pesticide Programs. 

(FR Doc. 91-29759 Filed 12-12-91; 8:45 amj 

BILUNG CODE 656CV-50-F 


IOPP-240094; FRL-394S-€| 

State Registrations of Pesticides 

agency* Environmental Protection 
Agency (EPA). 
action: Notice. 

SUMMARY: F.PA has received notices of 
registration of pesticides to meet special 
local needs under section 24(c) of the 
Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA), as amended, 
from 22 States. A registration issued 
under this section of FIFRA shall not be 
effective for more than 90 days if the 
Administrator disapproves the 
registration or finds it to be invalid 
within that period. If the Administrator 
disapproves a registration or finds it to 
be invalid after 90 days, a notice giving 
that information will be published in the 
Federal Register. 

dates: The last entry for each item is 
the date the State registration of that 
product became effective. 

FOR FURTHER INFORMATION CONTACT: 

Edith Minor, Registration Division, 


Office of Pesticide Programs, 
Environmental Protection Agency, 401 M 
St., SW., Washington, DC 20460. Office 
location and telephone number Rm. 710, 
CM #2,1921 Jefferson Davis Hwy., 
Arlington, VA 22202, (703J-557-8978. 
SUPPLEMENTARY INFORMATION: This 
notice only lists the section 24(c) 
applications submitted to the Agency. 
The Agency has 90 days to approve or 
disapprove each application listed in 
this notice. Applications that are not 
approved are returned to the 
appropriate State for action. Most of the 
registrations listed below were received 
by the EPA in January through April 
1991. Receipts of State registrations will 
be published periodically. Of the 
following registrations, none involve a 
changed-usc pattern (CtFP). The term 
“changed-use pattern” is defined in 40 
CFR 162.3(k) as a significant change 
from a use pattern approved in 
connection with the registration of a 
pesticide product. Examples of 
significant changes include, but are not 
limited to, changes from a nonfood to 
food use, outdoor to indoor use. ground 
to aerial application, terrestrial to 
aquatic use, and nondomestic to 
domestic use. 

Alabama 

EPA SLN No. AL 91 0002. Agrolinz, 

Inc. Registration is for 2,4-D to be used 
on ponds, lakes, and canals to control 
aquatic weeds. April 8,1991. 

Arkansas 

EPA SLN No. AR 91 0001. Valent 
U.S.A. Corp. Registration is for 
Thiobencarb to be used on rice to 
control crabgrass and pigweeds. April 3, 
1991. 

California 

EPA SLN No. CA 91 0004. Wilbur-Ellis 
Co. Registration is for Imazalil to be 
used on Sudan grass seeds to control 
seedbome helminthosporium. January 
31,1991. 

EPA SLN No. CA 910006 . Platte 
Chemical Co. Registration is for 
Dimethoate to be used on land adjacent 
to vineyards to control leafhoppers. 

April 11,1991. 

EPA SLN No. CA 910007. Botanical 
Resources, Inc. Registration is for 
IYonamide to be used on pyrethrum to 
control annual weeds. March 26,1991. 

EPA SLN No. CA 91 0009. Santa Cruz 
County Dept, of Agriculture. 

Registration is for Fenarimol to be used 
on apples to control scab and powdery 
mildew. April 23,1991. 

EPA SLN No. CA 910011 . E.L duPont 
de Nemours Co, Registration is for 
Methomyl to be used on pumpkins to 


control cotton melon aphid and black 
bean aphid. April 26,1991. 

EPA SLN No. CA 910014. Wilbur-Ellis 
Co. Registration is for Imazalil to be 
used on seed to control seedbome 
helminthosporium. January 1,1991. 

Delaware 

EPA SLN No. DE 91 0002. Mobay 
Corp. Registration is for O, S- 
Phosphoramidothioate to be used on 
tomatoes to control stink bugs and black 
worms. April 2,1991, 

Hawaii 

EPA SLN No. HI 91 0003. Great Lakes 
Chemical Corp. Registration is for 
Methyl Bromide to be used on soil with 
ginger to control nematodes. April 1, 
1991. 

EPA SLN No. HI 91 0004. Bell 
Laboratories, Inc. Registration is for 
Diphacinone to be used on bird-nesting 
areas to control mongooses. April 4, 

1991. 

EPA SLN No. HI 910005 . Great Lakes 
Chemical Corp. Registration is for 
Methyl Bromide to be used on soil with 
ginger to control nematodes. April 11, 
1991. 

EPA SLN No. HI 910006. Great Lakes 
Chemical Corp. Registration is for 
Methyl Bromide to be used on soil with 
ginger to control nematodes. April 1, 
1991. 

Louisiana 

EPA SLN No. LA 910001. Rohm and 
Haas Co. Registration is for Mancozcb 
to be used on rice seed to control 
seedling blights. April 11,1991. 

EPA SLN No. I A 910002. Rohm and 
Haas Co. Registration is for Mancozeb 
to be used on rice seed to control seed 
rots and seedling blights. April 11,1991. 

EPA SLN No. LA 910003. Valent 
U.S.A. Corp. Registration is for 
Thiobencarb to be used on rice to 
control goosegrass. April 11,1991. 

EPA SLN No. LA 910004. Valent 
U.S.A. Corp. Registration is for 
Thiobencarb to be used on rice to 
control red rice plants. April 16.1991. 

Maine 

EPA SLN No. ME91 0002. S.D. 

Warren Co. Registration is for 
Dimethoate to be used in spruce end 
larch orchards to control seed and cone 
pests. April 26,1991. 

Maryland 

EPA SLN No. MD 91 0005. 1SK Biotech 
Corp. Registration is for Chlorothalonil 
to be used on tomatoes to control 
anthracnose. April 3,1991. 

EPA SLN No. MD 91 0009. Mobay 
Corp. Registration is for O.S-Dimethyl 
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phosphate to be used on tomatoes to 
control stink bugs and thrips. April 1, 
1989. 

Michigan 

EPA SLN No. MI 91 0001. USDA/ 
APHIS Science and Technology. 
Registration is for Compound DRC-1339 
to be used in or around structures for the 
control of pigeons. February 21.1991. 

Mississippi 

EPA SLN No. MS 91 0003. Platte 
Chemical Co. Registration is for 
Parathion to be used on canola to 
control aphids. April 13.1991. 

EPA SLN No. MS 91 0004. Riverdale 
Chemical Co. Registration is for 
Dimethylamine Salt to be used on rice to 
control weeds. April 23.1991. 

EPA SLN No. MS 91 0005. Valent 
U.SJV. Corp. Registration is for 
Thiobencarb to be used on nonstressed 
rice to control pigweed and goosegrass. 
April 28.1991. 

Montana 

EPA SLN No. MT 91 0001. Liphatech, 
Inc. Registration is for Chlorophacinone 
to be used on Rozol-treated oats to 
control ground squirrels. April 10,1991. 

New Jersey 

EPA SLN No. NJ 91 0004. FMC Corp. 
Registration is for Carbofuran to be used 
on peppers to control flea beetles. April 
2,1991. 

North Carolina 

EPA SLN No. NC 91 0004. Valent 
U.S.A. Corp. Registration is for 
Acephate to be used on tobacco 
transplants to control aphids and other 
insects. April 15,1991. 

Ohio 

EPA SLN No. OH 910001. IC1 
Americas, Inc. Registration is for 
Gramoxone Extra to be used on alfalfa 
to control chickweeds and other annual 
winter weeds. February 14,1991. 

Oklahoma 

EPA SLN No. OK 91 0001. Ciba-Geigy 
Corp. Registration is for Atrazine to be 
used on grain and forage sorghum to 
control pigweed. April 10,1991. 

EPA SLN No. OK 91 0002. Ciba-Geigy 
Corp. Registration is for Atrazine to be 
used on grain and forage sorghum to 
control pigweed. April 10,1991. 

EPA SLN No. OK 91 0003. Ciba-Geigy 
Corp. Registration is for Atrazine to be 
used on grain and forage sorghum to 
control pigweed. April 10,1991. 

Puerto Rico 

EPA SLN No. PR 91 0002. C. Haeussler 
& Co.. Inc. Registration is for Acephate 


to be used on nonbearing coffee plants 
to control fire ants. April 1.1991. 

EPA SLN No. PR 91 0003. Rhone- 
Poulenc AG Co. Registration is for 
Aldicarb to be used on plaintains and 
bananas to control root-knot weevil. 
April 19.1991. 

South Carolina 

EPA SLN No. SC 91 0002. Rohm & 
Haas Co. Registration is for Oxyfluorfen 
to be used on noncrop location to 
control witchweeds. February 8,1991. 

EPA SLN No. SC 91 0004. Dow Elanco. 
Registration is for Trifluralin to be used 
on roadsides and borders to control 
witchweed and host. April 19,1991. 

EPA SLN No. SC91 0005. Palmetto 
Wood Fiber Corp. Registration is for 
Trifluralin to be used on the crop kenaf 
to control weeds. April 30,1991. 

Tennessee 

EPA SLN No. TN91 0001. FMC Corp. 
Registration is for Bifenthrin to be used 
on shrubs and bushes to control chafers. 
April 26.1991. 

Texas 

EPA SLN No. TX 91 0005. Ciba-Geigy 
Corp. Registration is for Atrazine to be 
used on rangeland grasses to control 
broadleaf weeds. April 25,1991. 

EPA SLN No. TX 91 0006. Setre 
Chemical Co. Registration is for Methyl 
Parathion to be used on cotton to control 
bollweevils. April 22,1991. 

EPA SLN No. TX91 0007. Gustafson. 
Inc. Registration is for Captan to be used 
on peanut seeds to control rhizopus, 
aspergillus. April 25.1991. 

Utah 

EPA SLN No. UT91 0003. American 
Cyanamid Co. Registration is for 
Imazethapyr to be used on alfalfa to 
control weeds. April 2.1991. 

Virginia 

EPA SLN No. VA 91 0001. FMC Corp. 
Registration is for Bifenthrin to be used 
in seed orhards to control coneworms 
and seed bugs. January 9,1991. 

EPA SLN No. VA 91 0007. Valent 
U.S.A. Corp. Registration is for 
Acephate to be used on tobacco to 
control tobacco aphids. April 23,1991. 

EPA SLN No. VA 91 0008. FMC Corp. 
Registration is for Clomaxzone to be 
used on flue-cured tobacco to control 
grasses and broadleaves. April 26,1991. 

Washington ^ 

EPA SLN No. WA 91 0002. Gustafson, 
Inc. Registration is forThiophanate- 
methyl to be used on potato seed pieces 
to control fusarium and rhizoctonia. 
February 14.1991. 


EPA SLN No. WA 91 0005 . Dow 
Elanco. Registration is for Ethafluralin to 
be used on alfalfa grown for seed to 
control weeds. April 1.1991. 

EPA SLN No. WA 91 0006. FMC Corp. 
Registration is for Carbofuran to be used 
on potatoes to control flea beetles. April 
16.1991. 

EPA SLN No. WA 91 0008. Gowan Co. 
Registration is for Phosmet to be used in 
sprinkler systems to control potato 
beetles. April 24.1991. 

Authority: Section 24. as amended. 92 Stat 
835 (7 U.S.C. 136). 

Dated: September 29,1991. 

Anne E. Lindsay. 

Director. Registration Division. Office of 
Pesticide Programs 

[FR Doc. 91-29760 Filed 12-12-91: 8:45 am| 

BILLING CODE 6560-50-F 


[OPP-240093; FRL-3946-5) 

State Registrations of Pesticides 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: EPA has received notices of 
registration of pesticides to meet special 
local needs under section 24(c) of the 
Federal Insecticide. Fungicide, and 
Rodenticide Act (F1FRA). as amended, 
from 25 States. A registration issued 
under this section of FIFRA shall not be 
effective for more than 90 days if the 
Administrator disapproves the 
registration or finds it to be invalid 
within that period. If the Administrator 
disapproves a registration or finds it to 
be invalid after 90 days, a notice giving 
that information will be published in the 
Federal Register. 

dates: The last entry for each item is 
the date the State registration of that 
product became effective. 

FOR FURTHER INFORMATION CONTACT: 
Edith Minor, Registration Division, 

Office of Pesticide Programs, 
Environmental Protection Agency, 401 M 
St., SW., Washington. DC 20460. Office 
location and telephone number: Rm. 716, 
CM #2,1921 Jefferson Davis Hwy., 
Arlington. VA 22202, (703) 557-6976. 
SUPPLEMENTARY INFORMATION: This 
notice only lists the section 24(c) 
applications submitted to the Agency. 
The Agency has 90 days to approve or 
disapprove each application listed in 
this notice. Applications that are not 
approved are returned to the 
appropriate State for action. Most of the 
registrations listed below were received 
by the EPA in August through October 
of 1990. Receipts of State registrations 
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will be published periodically. Of the 
following registrations, none involve a 
changed-use pattern (CUP). The term 
“changed-use pattern” is defined in 40 
CFR 162.3(k) as a significant change 
from a use pattern approved in 
connection with the registration of a 
pesticide product. Examples of 
significant changes include, but are not 
limited to. changes from a nonfood to 
food use, outdoor to indoor use, ground 
to aerial application, terrestrial to 
aquatic use, and nondomestic to 
domestic use. 

Alabama 

EPA SLN No. AL 90 0011. Hoechst 
Celanese Corp. Registration is for 
Diclofop-methyl to be used on golf 
courses to control goosegrass. August 
16,1990. 

Arizona 

EPA SLN No. AZ 90 0008. Great Lakes 
Chem. Corp. Registration is for Methyl 
Bromide to be used on potting soil to 
control weeds and insects. August 21, 
1990. 

EPA SLN No. AZ 900011. Mobay 
Corp. Registration is for Monitor to be 
used on crisphead lettuces and celery to 
control leaf miner. October 9.1990. 

EPA SLN No. AZ 90 0012. FMC Corp. 
Registration is for Permethrin to be used 
on subterranean to control termites. 
October 30.1990. 

EPA SLN No. AZ 90 0013. Abbott 
Laboratories. Registration is for 
Gibberellic Acid to be used on 
artichokes to accelerate maturity. 
September 30.1990. 

California 

EPA SLN No. CA 900031. FMC Corp. 
Registration is for Endosulfan to be used 
on clover grown for seeds to control 
seed aphids. August 23,1990. 

EPA SLN No. CA 900032. E.I. Du Pont 
de Nemours & Co.. Inc. Registration is 
for Benomyl to be used on garlic cloves 
to control segarlic rot. August 28,1990. 

EPA SLN No. CA 900037. Platte 
Chemical Co. Registration is for 
Malathion to be used on dates to control 
carob moths. October 1 , 1990. 

EPA SLN No. CA 90 0038. Soil 
Chemicals Corporation Products. 
Registration is for Methyl Bromide to be 
used on scale broom roots beneath 
concrete slabs to control lepidospartum. 
September 19,1990. 

EPA SLN No. CA 90 0039. ICI 
Americas, Inc. Registration is for EPTC 
to be used on fallow land to control 
nutsedge. September 27,1990. 

EPA SLN No. CA 90 0045. Soil 
Chemicals Corporation Products. 
Registration is for Methyl Bromide to be 


used on building sites to control buried 
roots. October 1,1990. 

EPA SLN No. CA 90 0047. Ciba-Geigy 
Corp. Registration is for Ridomil to be 
used on rot diseases to control vascular 
collapse. October 24,1990. 

Delaware 

EPA SLN No. DE 90 0003. ISK Biotech 
Corp. Registration is for Bravo 720 to be 
used on tomato to control anthracnose. 
August 10,1990. 

Florida 

EPA SLN No. FL 90 0004. Unocal Agri. 
Products. Registration is for Enquick to 
be used on strawberries to control 
weeds. August 6,1990. 

EPA SLN No. FL 90 0006. ISK Biotech 
Corp. Registration is for Bravo 720 to be 
used on peaches to control peach scab. 
September 25,1990. 

Georgia 

EPA SLN No. CA 90 0004. Mobay 
Corp. Registration is for Monitor to be 
used on melons and cucumbers to 
control thrips and spider mites. October 
1,1990. 

EPA SLN No. GA 900007. Ciba-Geigy 
Corp. Registration is for Cyromazine to 
be used on or near poultry houses to 
control flies. August 27,1990. 

EPA SLN No. GA 90 0008. USD A/ 
APHIS Science Technology. Registration 
is for Compound DRC-1339 to be used 
on dam locks and powerhouses for 
control of pigeons. September 17,1990. 

Hawaii 

EPA SLN No. HI90 0005. Rohm & 

Haas Co. Registration is for Goal to be 
used on cacao plantings to control 
weeds. August 10,1990. 

EPA SLN No. HI 90 0007. Prentiss 
Drug & Chemical Co., Inc. Registration is 
for 057801 to be used on banana trees 
bearing no fruit to control banana 
aphids. October 12,1990. 

Indiana 

EPA SLN No. IN 90 0002. Ciba-Geigy 
Corp. Registration is for Cyromazine to 
be used in and around poultry 
operations for fly control. September 18, 
1990. 


Louisiana 

EPA SLN No. LA 900011. Griffin Corp. 
Registration is for Flumeturon to be used 
on cotton to control weeds. August 6, 
1990. 

EPA SLN No. LA 90 0012. Griffin Corp. 
Registration is for Flumeturon to be used 
on cotton to control weeds. August 6. 
1990. 

EPA SLN No. LA 900013. Riverside/ 
Terra Corp. Registration is for MSMA to 


be used on cotton for the control of 
weeds. August 6,1990. 

EPA SLN No. LA 90 0014. Riverside/ 
Terra Corp. Registration is for MSMA to 
be used on cotton to control weeds. 
August 6,1990. 

EPA SLN No. LA 900015. Riverside/ 
Terra Corp. Registration is for DSMA to 
be used on cotton to control weeds. 
August 6,1990. 

EPA SLN No. LA 900016. ICI 
Americas, Inc. Registration is for 
Gramoxone to be used on sugarcane to 
control weeds. October 9,1990. 

Mississippi 

EPA SLN No. MS 90 0034. Ciba-Geigy 
Corp. Registration is for Cyiomazine to 
be used in and around poultry to control 
flies. August 30,1990. 

EPA SLN No. MS 90 0035. Wilbur Ellis 
Co. Registration is for 2,4-D Amine # 4 
to be used on rice to control weeds. 
September 6,1990. 

Montana 

EPA SLN No. MT90 0006. Gustafson, 
Inc. Registration is for Carboxin, 

Thiram, and Lindane to be used on 
wheat to control smuts and bunt. 
October 9,1990. 

Nebraska 

EPA SLN No. NE 90 0003. FMC Corp. 
Registration is for Carbofuran to be used 
on small grains to control greenbug and 
hessian flies. August 29.1990. 

EPA SLN No. NE 90 0004. ISK Biotech 
Corp. Registration is for Bravo 720 to be 
used on dry beans to control downy 
mildew. August 29,1990. 

EPA SLN No. NE 90 0005. Coulston 
International Corp. Registration is for 
Permethrin to be used on clothing to 
control ticks. August 29,1990. 

New Jersey 

EPA SLN No. NJ90 0006. Ciba-Geigy 
Corp. Registration is for Monitor to be 
used on tomatoes to control aphids. 
Octobere 1,1990. 

North Carolina 

EPA SLN No. NC 90 0007. Ciba-Geigy 
Corp. Registration is for Cyromazine to 
be used in and around poultry 
operations to control flies. September 5. 
1990. 

Ohio 

EPA SLN No. OH 90 0007. Calgon 
Corp. Registration is for H-130 
Microbiocide to be used in potable 
water to control mollusks. August 23, 
1990 
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Oklahoma 

EPA SLNNo. OK 90 0005. Ciba-Geigy 
Corp. Registration is for Metalaxyl to be 
used in soil for spinach to control water 
rust. August 31,1990. 

Oregon 

EPA SLN No. OR 90 0010. Mobay 
Corp. Registration is for Morestan 25% 
Wettable to be used on raspberries to 
control mite eggs. August 23,1990. 

EPA SLNNo. OR 900020. Valent 
U.S.A. Corp. Registration is for Dibrom 8 
Emulsive to be used on alfalfa grown for 
seed to control lygus bugs. August 23, 
1990. 

EPA SLN No. OR 90 0022. American 
Cyanamid Co. Registration is for 
pendimethalin to be used on carrots for 
seed to control weeds. September 7, 

1990. 

EPA SLN No. OR 90 0023 . Drexel 
Chemical Co. Registration is for diuron 
to be used on perennial ryegrass to 
control grass. September 7,1990. 

Pennsylvania 

EPA SLNNo. PA 90 0003. E. I. Du Pont 
DeNemours and Co., Inc. Registration is 
for Terbacil to be used in seedling and 
alfalfa to control chickweed. October 4, 
1990. 

South Carolina 

EPA SLNNo. SC900004. IC1 
Americas. Registration is for Fusilade to 
be used on soybeans to control 
witchweeds. August 9.1990. 

EPA SLNNo. SC90 0005. BASF Corp. 
Registration is for Ronilan WP to be 
used on kiwifruit to control botrytis. 
August 2,1990. 

EPA SLNNo. SC90 0006. BASF Corp. 
Registration is for Ronilan FL to be used 
on kiwifruit to control botrytis. August 1. 
1990. 

EPA SLNNo. SC90 0007. Ciba-Geigy 
Corp. Registration is for Cyromazine to 
be used in poultry operations to control 
flies. August 20,1990. 

South Dakota 

EPA SLNNo. SD 90 0006. Monsanto 
Co. Registration is for Isopropylamine 
Salt of Glyphosate to be used on small 
grain cropping systems to control annual 
weeds. August 1,1990. 

EPA SLNNo. SD 90 0007. Monsanto 
Co. Registration is for Isopropylamine 
Salt of Glyphosate to be used on small 
grain cropping systems to control annual 
weeds. August 1 , 1990. 

EPA SLN No. SD 90 0003. Monsanto 
Co. Registration is for Isopropylamine 
Salt of Glyphosate to be used on small 
grain cropping systems to control annual 
weeds. August 1,1990. 

EPA SLN No. SD 90 0009 . Monsanto 
Co. Registration is for Isopropylamine 


Salt of Glyphosate to be used on small 
grain cropping systems to control annual 
weeds. August 1.1990. 

EPA SLN No. SD 90 0010. Monsanto 
Co. Registration is for Fallowmaster 
Herbicide to be used on small grain to 
control weeds. August 1.1990. 

EPA SLNNo. SD900011. Fairfield 
American Corp. Registration is for 
permethrin to be used on clothing to 
control ticks. October 3.1990. 

Texas 

EPA SLNNo. TX 90 0010. AM VAC 
Chemical Corp. Registration is for PCNB 
to be used on peanuts to control 
southern blight. August 15,1990. 

Utah 

EPA SLNNo. UT900006. Platte 
Chemical Co. Registration is for 
Dimethoate to be used on cherries to 
control cherry fruit flies. August 30,1990. 

Virginia 

EPA SLNNo. VA 900003. ISK Biotech 
Corp. Registration is for Bravo 720 to be 
used on tomatoes to control 
anthracnose. August 10.1990. 

EPA SLNNo. VA 900004. E. I. Du Pont 
De Nemours and Co.. Inc. Registration is 
for Terbacil to be used on alfalfa to 
control chickweed and henbit. October 
5.1990. 

Washington 

EPA SLN No. WA 90 0029. Gustafson. 
Inc. Registration is for Thiabendazole to 
be used on seed peas for export to 
control ascochyta blight. August 13, 

1990. 

EPA SLNNo. WA 900030. Chas H. 
Lilly Co. Registration is for Alphaspra 
800 to be used on apples and pears to 
prevent premature ripening. August 14. 
1990. 

EPA SLNNo. WA 900032. Sandoz 
Crop Protection Corp. Registration is for 
Norflurazon to be used on hops to 
control grass and broad weeds. August 
29, 1990. 

EPA SLN No. WA 900033. Ciba-Geigy 
Corp. Registration is for Apron to be 
used on seed peas to control downy 
mildew. August 30.1990. 

EPA SLNNo. WA 900034. Platte 
Chemical Co. Registration is for 
Dimethoate to be used on cherries to 
control flies. October 1 , 1990. 

EPA SLNNo. WA 900037. E. I. Du 
Pont De Nemours and Co., Inc, 
Registration is for Metribuzin to be used 
on winter wheat to control weeds. 
October 24.1990. 

Wyoming 

EPA SLNNo. WY900003. FMC Corp. 
Registration is for Carbofuran to be used 


on small grains to controls greenbug. 
September 11.1990 

Authority: Section 24. as amended. 92 Slat. 
835 (7 U.S.C. 136). 

Dated: September 29.1991. 

Anne E. Lindsay, 

Director. Registration Division, Office of 
Pesticide Programs 

[FR Doc. 91-29761 Filed 12-12-01; 8:45 ami 

BILLING CODE 6560-SB-f 


IPF-553; FRL-3999-1J 

Monsanto Agricultural Co.; Notice of 
Pesticide Petition for Dithiopyr 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: EPA has received from the 
Monsanto Agricultural Co. the filing of 
pesticide petition (PP) 1E4028, which 
proposes amending 40 CFR part 180 by 
establishing a regulation to permit 
residues of the herbicide dithiopyr and 
its dicarboxylic acid metabolite in or on 
the imported raw agricultural 
commodity rice grain at 0.1 part per 
million (ppm). 

addresses: By mail, submit written 
comments identified by the document 
control number. [PF-553J. to: Public 
Response and Program Resources 
Branch, Field Operations Division 
(H7506C), Office of Pesticide Programs. 
Environmental Protection Agency, 401 M 
St., SW., Washington, DC 20460. In 
person, bring comments to: Rm. 1128, 

CM #2,1921 Jefferson Davis Hwy., 
Arlington, VA. 

Information submitted and any 
comment(s) concerning this notice may 
be claimed confidential by marking any 
part or all of that information as 
“Confidential Business Information" 
(CBI). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2. A 
copy of the comment(s) that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice to the submitter. 
Information on the proposed test and 
any written comments will be available 
for public inspection in Rm. 1128 at the 
Virginia address given above, from 8 
a.m. to 4 p.m., Monday through Friday, 
excluding legal holidays. 

FOR FURTHER INFORMATION CONTACT: By 
mail: Joanne Miller (PM-23), Registration 
Division (H-75Q5C), Office of Pesticide 
Programs. Environmental Protection 
Agency, 401 M St., SW., Washington. DC 
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20460. Office location and telephone 
number: Rm. 237, CM *2.1921 Jefferson 
Davis Hwy., Arlington, VA, (703J-557- 
1830. 

SUPPLEMENTARY INFORMATION: This 
notice announces that EPA has received 
from the Mosanto Agricultural Co., 800 
N. Lindbergh Blvd., St. Louis, MO 63167, 
the filing of pesticide petition (PP) 
1E4028 proposing that 40 CFR part 180 
be amended by establishing a tolerance 
for the herbicide dithiopyr [3.5- 
pyridinedicarbothioic acid, 2- 
(difluoromethyl)-4-(2-methylpropyI)-6- 
(trifluoromethyl)-S,S-dimethyl ester] and 
its dicarboxylic acid metabolite in or on 
the following imported raw agricultural 
commodity rice grain at 0.1 part per 
million. 

The proposed analytical method for 
determining residues is gas 
chromatography with electron capture 
detector. 

Authority: 21 U.S.C. 346a and 348. 

Dated: October 18,1991. 

Anne E. Lindsay, 

Director, Registration Division, Office of 
Pesticide Programs. 

|FR Doc. 91-29766 Filed 12-12-91: 8:45 am] 

BILLING CODE 6560-50-f 


IPF-554; FRL-4004-1J 

Pesticide Tolerance Petitions 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: This notice announces initial 
filings for pesticide petitions (PP) and 
for food and feed additive petitions 
(FAP) proposing the establishment of 
regulations for residues of certain 
pesticide chemicals in or on various 
agricultural commodities. 
addresses: By mail, submit written 
comments to: Public Response and 
Program Resources Branch, Field 
Operations Division (H7506C), Office of 
Pesticide Programs, Environmental 
Protection Agency, 401 M St., SW.. 
Washington, DC 20460. In person, bring 
comments to: Rm. 1128, CM #2,1921 
Jefferson Davis Hwy., Arlington, VA 
22202. 

Information submitted as a comment 
concerning this notice may be claimed 
confidential by marking any part or all 
of that information as ’’Confidential 
Business Information” (CBI). 
Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2. A 
copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 


Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice. All WTitten 
comments will be available for public 
inspection in Rm. 1128 at the address 
given above, from 8 a.m. to 4 p.m., 
Monday through Friday, excluding legal 
holidays. 

for further information contact: By 

mail: Registration Division (H-7505C), 
Office of Pesticide Programs, 
Environmental Protection Agency, 401 M 
St., SW., Washington, DC 20460. In 
person, contact the Product Manager 
named in each petition at the following 
office location/telephone number: 


Product 

Manager 

Office location/ 
telephone 
number 

Address 

George 

Rm. 204. CM 

1921 Jefferson 

LaRocca (PM 

#2, 703-557- 

Davis Hwy., 

13). 

2400. 

Arlington, VA 

Dennis 

Rm. 202, CM 

Do. 

Edwards (PM 

#2. 703-557- 


19). 

2360. 


Susan Lewis 

Rm. 227. CM 

Do 

(PM 21). 

#2. 703-557- 
1900. 


Cynthia Giles- 

Rm. 229, CM 

Do. 

ParHer (PM 

#2. 703-557- 


22). 

8540. 


Joanne Miller 

Rm. 237, CM 

Do. 

(PM 23). 

#2. 703-557- 
1830. 


Robert Taylor 

Rm. 245, CM 

Do. 

(PM 25). 

#2, 703-557- 
1800. 



supplementary information: EPA has 

received pesticide petitions and food/ 
feed additive petitions as follows 
proposing the establishment and/or 
amendment of regulations for residues 
of certain pesticide chemicals in or on 
various agricultural commodities. 

Initial Filings 

1. PP 1F3976. BASF Corp.. Agricultural 
Chemicals, P.O. Box 13528, Research 
Triangle Park, NC 27709-3528. proposes 
to amend 40 CFR 180.380 by establishing 
a regulation to lower a tolerance from 25 
ppm to 5 ppm to permit combined 
residues of the fungicide vinclozolin, 3- 
(3.5-dichlorophenyl)-5-ethenyi-5-methyI- 
2,4 oxazolidinedione, and its metabolites 
containing the 3,5-dichloroaniline moiety 
in or on stonefruit at 5 ppm. Analytical 
method used is gas chromatography. 
(PM-21) 

2. PP 1F3985. ICI Americas, Inc., 
Agricultural Products, Wilmington, DE 
19897, proposes to amend 40 CFR 
180.438 by establishing a regulation to 
permit residues of the insecticide 
lambda-cyhalothrin, (l-alpha-(s). 3- 
alpha(Z)]-(±)-cyano-(3- 
phenoxyphenyl)methyl-3-(2-chloro-3.3,3- 
trifluoro-l-propenyl)-2,2- 
dimethylcyclopropanecarboxylate, in or 


on lettuce (head) fresh, with wrapper 
leaves at 2 ppm, lettuce (head) fresh, 
without wrapper leaves at 0.3 ppm. (PM- 
13) 

3. PP's 1F3986, 1F3987, 1F3988. M-D 
Group, Inc., 6708 Atlanta Place, Tulsa, 
OK 74136, proposes to amend 40 CFR 
part 180 by establishing a regulation for 
exemption from the requirement of a 
tolerance for sodium 5-nitroguaiacolate, 
sodium o-nitrophenolate, and sodium P- 
nitrophenolate on rice, cotton, and 
soybeans. 

4. PP 1F3989. Rohm & Haas. 
Agricultural Chemicals, Independence 
Mall West, Philadelphia, PA 19105, 
proposes to amend 40 CFR part 180 by 
establishing a regulation to permit 
residues of fenbuconazole [alpha-(2[4- 
chlorophenyl]-ethyl)-alpha-phenyl-3- 
(lH-l,2,4-triazole)-l-propanenitrile] in or 
on stone fruit crop group and dried 
prunes at 2.0 ppm. (PM-22) 

5. PP 1F3991. DowElanco, 9200 Purdue 
Rd.. Indianapolis, IN 46268-1189, 
proposes to amend 40 CFR 180.417 by 
establishing a regulation to permit 
combined residues of the herbicide 
triclopyr (3,5,6-trich!oro-2-pyridinyIoxy 
acetic acid) and its metabolite, 2- 
methoxy-3.5,6-trichloro pyridine, in or on 
rice grain at 0.3 ppm; rice straw at 8.0 
ppm: 0.1 ppm in poultry meat, fat, and 
meat byproducts except kidney: 0.05 
ppm in eggs; 0.05 ppm in/on avocadoes; 
0.05 ppm in/on brassica; 0.05 ppm in/on 
bulb vegetables; 0.05 ppm in/on citrus 
fruits; 0.05 ppm in/on cotton seed; 0.05 
ppm in/on cucurbit vegetables; 0.05 in/ 
on fruiting vegetables; 0.05 ppm in/on 
grain crops excluding rice grain; 0.10 
ppm in/on grain crops forage, fodder 
excluding rice straw; 0.05 ppm in/on 
hops; 0.05 ppm in/on leafy vegetables; 
0.05 ppm in/on leaves of root and 
tubular vegetables; 0.05 ppm in/on 
nongrass animal feeds; 0.05 ppm in/on 
nuts; 0.05 ppm in/on pome fruit; 0.05 
ppm in/on root crops, vegetables; 0.05 
ppm in/on legume vegetables; 0.50 ppm 
in/on legume vegetables forage; 0.05 
ppm in/on small fruit; 0.05 ppm in/on 
stone fruit. Analytical method used is 
gas chromatography. (PM-25) 

6. PP 1F3992. ICI Americas, Inc., 
Agricultural Products, Wilmington, DE 
19897, proposes to amend 40 CFR 
180.438 by establishing a regulation to 
permit residues of the insecticide 
lambda-cyhalothrin, [l-alpha-(S),3- 
alpha-(Z)] ±-cyano-(3- 
phenoxyphenyl)methyl-3-(2-chloro-3,3,3- 
trifluoro-l-propenyl)-2,2- 
dimethylcyclopropanecarboxylate. in or 
on grain at 0.2 ppm; milk at 0.1 ppm; 
cattle, goats, hogs, horses, and sheep 
meat at 0.04 ppm, fat at 2.0 ppm. liver at 
0.1 ppm, and kidney at 01 ppm. (PM 13) 
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7. PP1F3993. Ciba-Geigy Corp., 
Agricultural Division. P.O. Box 8300. 
Greensboro. NC 27419-8300. proposes to 
amend 40 CFR 180.408 by establishing a 
regulation to permit combined residues 
of the fungicide metalaxyl. [N-(2,6- 
dimethylphenyl)-N-methoxyacetyl) 
alanine methyl ester] and its metabolites 
containing the 2,8-dimethylaniline 
moiety, and N-(2-hydroxy methyl-6- 
methyl)-N-(methoxyacetyl)-alanine 
methylester. each expressed as 
metalaxyl, in or on cereal grains, grains 
at 0.1 ppm (replacing grain crops at 0.1 
ppm), cereal grains, forage at 1.0 ppm. 
cereal grains, fodder at 1.0 ppm, and 
soybean, forage at 8.0 ppm, soybean, 
hay at 8.0 ppm. and soybean, straw at 
8.0 ppm. (PM-21) 

8. PP1F3994. FMC Corp.. Agricultural 
Chemicals Group, 2000 Market St., 
Philadelphia, PA 19103, proposes to 
amend 40 CFR 180.418 by establishing a 
regulation to permit residues of 
cypermethrin [± alpha-cyano-(3- 
phenoxyphenyljmethyl ( + -cis.trans- 
3(2,2-dichloroethenyl)-2,2- 
dimethylcyclopropanecarboxylate] in or 
on sunflower seeds at 1.0 ppm. (PM-13) 

9. PP 1F3995. Rohm & Haas. 
Independence Mall West, Philadelphia. 
PA 19105, proposes to amend 40 CFR 
part 180 to establish a tolerance to 
permit residues of fenbuconazole, alpha- 
(2-[4-chlorophenyl)-ethyl)-alpha-phenyl- 
3-(lH-l,2,4-triazole)-l-propanenitrile, in 
or on pecans at 0.1 ppm. (PM-22) 

10. PP 1F3996. DowEIanco, 9200 
Purdue Rd.. P.O. Box 681428. 

Indianapolis. IN 46268-1189. proposes to 
amend 40 CFR part 180 by establishing a 
regulation to permit combined residues 
of the herbicide haloxyfop-methyl, (1) 
methyl 2(4-((3-chloro-5-(trifluoromethyl)- 
2-pyridinyl)oxy)phenoxy)propanoate. ( 2 ) 
2-{4-((3-chloro-5-(trifluoromethyl)-2- 
pyridinyl)oxy)phenoxy) propanoic acid, 
in or on dry land rice fields at 0.10 ppm. 
Analytical method used is gas 
chromatography. (PM-23) 

11. PP1F4004. Valent U.S.A. Corp.. 

1333 North Carolina Blvd., Suite 600, 

P.O. Box 8025, Walnut Creek. CA 94596- 
8025, proposes to amend 40 CFR 180.434 
by establishing a regulation to permit 
the combined residues of l-([2-(2,4- 
dichlorophenyl)-4-propyl-l,3-dioxolan-2- 
yl]methyl]-lH-l,2.4-triazole and its 
metabolites determined as 2,4- 
dichlorobenzoic acid and expressed as 
parent compound in or on peanut plants. 
Peanut nutmeat at 0.1 ppm. peanut hulls 
at 3.0 ppm, eggs at 0.01 ppm. milk at 0.01 
ppm, meat and fat of cattle, goats, hogs, 
horses, poultry, and sheep at 0.01 ppm, 
meat byproducts (except liver) of cattle, 
goats, hogs, horses, and sheep at 0.01 
ppm, meat byproducts of poultry at 0.01 
ppm, liver of cattle, goats, hogs, horses, 


and sheep at 0.50 ppm. Tolerances are 
also proposed for residues of (E)-(R)-1- 
(2.4-dichlorophenyl)-2,4-dimethyl-2(lH- 
1.2.4-triazole-l-yl)pent-l-en-3-oi and its 
related isomers in or on rotational crops, 
wheat forage, and straw at 0.2 ppm, com 
silage and forage at 0.05 ppm, com 
fodder at 0.1 ppm, sorghum silage, 
fodder, hay. and forage at 0.05 ppm, com 
fodder at 0.1 ppm. sorghum, soybean, 
hay, and forage at 0.05 ppm. and peanut 
vines and hay at 0.05 ppm. (PM-21) 

12. PP 1F4007. Abbott Laboratories, 
Chemical & Agricultural Products 
Division. 1401 Sheridan Rd.. North 
Chicago, IL 60064-4000, proposes to 
amend 40 CFR part 180 by establishing 
an exemption from the requirement of a 
tolerance for proshear 6-benzyladenine 
N-(phenylmethyl)-lH-purine-6-amine in 
or on cotton. (PM-22) 

13. FAP1H5612. Monsanto Co.. Suite 
1100, 700 14th St.. NW.. Washington. DC 
20005, proposes to amend 40 CFR part 
186 by establishing a feed additive 
regulation to permit residues of alachlor. 
2-chloro-2’,6’-diethyl-N-(methoxymethyl) 
acetanilide, in or on peanut meal at 1.0 
ppm. (PM-25) 

14. FAP 1H5613. Whitmire Research 
Laboratories, Inc., 3568 Tree Court, Saint 
Louis, MO 63122, proposes to amend 40 
CFR 185.300 by establishing a food 
additive regulation to permit residues of 
avermectin Bl and its delta 8,9-isomer [a 
mixture of avermectins containing > 80 
percent avermectin Bla (5-O-demethyl 
avermectin Ala) and < 20 percent 
avermectin Bib (5-0-demethyl-25-di(l- 
methyl-propyl)-25-(l-methylethyl) 
avermectin Ala) in air, food, and on 
surfaces in food-handling preparation 
and serving areas. Analytical method is 
high-performance liquid 
chromatography. (PM-13) 

15. FAP 1H5615 . BASF Corp.. 
Agricultural Chemicals Division, P.O. 

Box 13528, Research Triangle Park, NC 
27709, proposes to amend 40 CFR 
185.1850 by lowering from 75 ppm to 15 
ppm the food additive regulation for the 
fungicide vinclozolin 3-(3,5- 
dichlorophenyl)-5-ethenyl-5-methyl-2.4- 
oxazolidinedione and its metabolites 
containing the 3,5-dichloroaniline moiety 
in or on prunes. (PM-21) 

18. FAP 1H5676. Rohm & Haas Co., 
Regulatory Affairs Department. 
Independence Mall West, Philadelphia. 
PA 19105, proposes to amend 40 CFR 
185.4350 and 188.4350 by establishing a 
food additive regulation and feed 
additive regulation to permit combined 
residues of the fungicide myclobutanil, 
(alpha-butyl-alpha-(4-chlorophenyl)-lH- 
1,2,4-triazole-l-propanenitrile and its 
metabolites. alpha-(3-hydroxybutyl)- 
alpha-(4-chlorophenyl)-lH-l,2,4-triazoIe- 
1-propanenitrile] (free and bound) and 


alpha-(4-chlorophenyl)-alpha-{3.4- 
dihydroxybutyl)-lH-l,2,4-triazole-l- 
propanenitrile, in tomato (wet pomace) 
at 3.0 ppm. tomato (dry pomace) at 5.0 
ppm. tomato (juice) at 3.0 ppm. tomato 
(puree) at 0.4 ppm, tomato (paste) at 2.0 
ppm. tomato (paste juice) at 0.8 ppm. 
and tomato (catsup) at 0.7 ppm. (PM-21) 

17. FAP 1H5617. Zoecon Corp., A 
Sandoz Co.. 12200 Denton Drive. Dallas. 
TX 75234, proposes to amend 40 CFR 
part 185 by establishing a food additive 
regulation for residues of hydroprene 
(ethyl(E.E)-3,7,U-trimethyl-2,4- 
dodecadienoate) as an insect growth 
regulator in food-handling 
establishments. (PM-18) 

18. FAP 1H5618. NOR-AM Chemical 
Co.. 3509 Silverside Rd., P.O. Box 7495. 
Wilmington, DE 19803, proposes to 
amend 40 CFR part 185 by establishing a 
food additive regulation to permit 
residues of the insecticide/miticide 
amitraz (N’-[2,4-dimethylphenyl]-N-[(2,4- 
dimethy!phenyl)imino]methyl)-N- 
methyl-methanimidamide) and its 
metabolites N-(2.4-dimethy!phenyl)-N- 
methyl formamide and N-(2,4- 
dimethylphenyl)-N- 
methylmethanimidamide (both 
calculated as the parent compound) in 
or on imported dried hops at 75 ppm. 
(PM-19) 

19. FAP 1H5619. Sandoz Crop 
Protection Corp., 1300 East Touhy Ave., 
Des Plains. IL 60018, proposes to amend 
40 CFR 186.3400 by establishing a feed 
additive regulation to permit residues of 
the insecticide fluvalinate, alpha RS.2R- 
fluvalinate, (RS)-alpha-cyano-3- 
phenoxybenzyl (R)-2-[2-chloro-4- 
(trifluoromethyl) anilino)-3- 
methylbutanoate], in or on apple 
pomace, dry and wet, from imported 
apples at 2.0 ppm, and to amend 40 CFR 
part 185 by establishing a food additive 
regulation to permit residues of 
fluvalinate in or on imported hops, 
dried, at 15.0 ppm. (PM-13) 

Authority: 7 U.S.C. 138a. 

Dated: November 22,1991. 

Anne E. Lindsay. 

Director. Registration Division, Office of 
Pesticide Programs. 

[FR Doc. 91-29767: Filed 12-12-91; 8:45 am) 

BILLING CO DC 6560-50-f 


10PP-240096; FRL-4002-8] 

State Registrations of Pesticides 

agency: Environmental Protection 
Agency (EPA). 

action: Notice. 
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summary: EPA has received notices of 
registration of pesticides to meet special 
local needs under section 24(c) of the 
Federal Insecticide, Fungicide, and 
Rodenticide Act (F1FRA), as amended, 
from 23 States and Puerto Rico. A 
registration issued under this section of 
FIFRA shall not be effective for more 
than 90 days if the Administrator 
disapproves the registration or finds it to 
be invalid within that period. If the 
Administrator disapproves a registration 
or finds it to be invalid after 90 days, a 
notice giving that information will be 
published in the Federal Register. This 
document contains notice of four 
disapproved registrations. 

DATES: The last entry for each item is 
the date the State registration of that 
product became effective, except for the 
four disapproved registrations. 

FOR FURTHER INFORMATION CONTACT: 
Edith Minor, Registration Division, 

Office of Pesticide Programs, 
Environmental Protection Agency, 401 M 
St., SW.. Washington, DC 20460. Office 
location and telephone number, Rm. 716, 
CM #2,1921 Jefferson Davis Hwy., 
Arlington. VA 22202, (703J-557-8978. 
SUPPLEMENTARY INFORMATION: This 
notice only lists the section 24(c) 
applications submitted to the Agency. 
The Agency has 90 days to approve or 
disapprove each application listed in 
this notice. Applications that are not 
approved are returned to the 
appropriate State for action. Most of the 
registrations listed below were received 
by the EPA in August through 
September of 1991. Receipts of State 
registrations will be published 
periodically. Of the following 
registrations, none involve a changed- 
use pattern (CUP). The term “changed- 
use pattern 0 is defined in 40 CFR 
162.3(k) as a significant change from a 
use pattern approved in connection with 
the registration of a pesticide product. 
Examples of significant changes include, 
but are not limited to, changes from a 
nonfood to food use, outdoor to indoor 
use. ground to aerial application, 
terrestrial to aquatic use, and 
nondomestic to domestic use. 

Alabama 

EPA SLN No. AL 91 0006. FMC Corp. 
Registration is for bifenthrin to be used 
in nurseries to control fire ants. 
September 12.1991. 

Arizona 

EPA SLN No. AZ91 0011. Yuma City 
Pest Abatement District. Registration is 
for Vectobar 12 AS to be used on cotton 
and pecans to control mosquito larvae. 
August 13.1991. 

EPA SLN No. AZ 910013. FMC Corp. 
Registration is for permelhrin to be used 
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on bermudagrass seed to control bees. 
August 2,1991. 

Arkansas 

EPA SLN No. AR 91 0003. FMC Corp. 
Registration is for bifenthrin to be used 
on ornamental trees to control fire ants. 
September 10,1991. 

California 

EPA SLN No. CA 91 0015. E. I Du Pont 
DeNemours and Co., Inc. Registration is 
for benomyl to be used on artichokes to 
control ramularia leaf spot. August 13, 
1991. 

EPA SLN No. CA 91 0017 . Rohm * 
Haas Co. Registration is for 
myclobutanil to be used on strawberry 
plants to control powdery mildew. 
September 12,1991. 

EPA SLN No. CA 91 0018. Merck 
Sharp & Dohme Lab. Registration is for 
avermectin to be used on greenhouse- 
grown rice to control two-spotted spider 
mite. September 25,1991. 

EPA SLN No. CA 91 0019. Valent 
U.S.A. Corp. Registration is for naled to 
be used on swiss chard to control 
armyworm9, loopers, aphids, 
caterpillers, and leafworma. September 
4,1991. 

EPA SLN No. CA 91 0020. Soil 
Chemicals Corporation Products. 
Registration is for methyl bromide to be 
used on nursery soil to control 
nematodes. September 4,1991. 

EPA SLN No. CA 91 0021. ICI 
Americas. Inc. Registration is for 
paraquat dichloride to be used on 
tomatoes to control broadleaf weeds 
and grasses. September 4,1991. 

EPA SLN No. CA 910025. Palmatto 
Seed Co. Registration is for die zi non to 
be used on kenaf grown for seed to 
control lugus bugs, aphids, and flea 
beetles. September 4,1991. 

EPA SLN No. CA 91 0026. The 
Wool son Spice Co., Inc. Registration is 
for methyl bromide to be used on coffee 
beans to control coffee rust disease. 
September 16.1991. 

EPA SLN No. CA 91 0027. Glad-A 
Way Cardens. Registration is for 
Daconil 2787 to be used on gladious 
bulbs to control botrytis curvularia. 
September 16,1991. 

EPA SLN No. CA 91 0028. Mobay 
Corp. Registration is for Guthion 50% 
Powder to be used on walnuts, peaches, 
and prunes to control codling moth. 
September 11.1991. 

Colorado 

EPA SLN No. CO 90 0003. FMC Corp. 
Registration is for bifenthrin to be used 
on irish moss to control armvworms. 
August 13.1991. 

EPA SLN No. CO 91 0002. Ciba Geigy 
Corp. Registration is for primisulfuron- 
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methyl to be used on field com to 
control weeds. August 13,1991. 

EPA SLN No. CO 91 0003. E. I. Du Pont 
DeNemours and Co., Inc. Registration is 
for nicosulfuron to be used on field corn 
to control annual grasses. August 13, 
1991. 

Florida 

EPA SLN No. EL 91 0011. The Land, 
Epcot Center. Registration is for 
acephate to be used on greenhouse 
displays to control scales, mealybugs, 
and aphids. August 13,1991. 

EPA SLN No. FL 91 0012. UCB 
Chemicals Corp. Registration is for 
ferbam to be used on mangoes to control 
anthracnose. September 12,1991. 

EPA SLN No. FL 91 0014 . Uniroyal 
Chemical Co., Inc. Registration is for 
diflubenzuron to be used in ponds, pits 
and ditches to control ditch mosquitoes. 
September 18,1991. 

Georgia 

EPA SLN No. CA 91 0005 . FMC Corp. 
Registration is for bifenthrin to be used 
on ornamental trees to control tree fire 
ants. September 6,1991. 

Hawaii 

EPA SLN No. HI910007. Valent 
U.S.A. Corp. Registration is for 
petroleum oil to be used on bananas to 
control black leaf streak. August 13, 

1991. 

EPA SLN No. HI91 0008. Platte 
Chemical Co. Registration is for 
petroleum oil to be used on coffee to 
control green scale insect. September 20, 
1991. 

Idaho 

EPA SLN No. ID 90 0005. Baker 
Performance Chemicals, Inc. 

Registration is for acrolein to be used in 
irrigation canals to control aquatic 
weeds and algae. August 29,1991. 

Louisiana 

EPA SLN No. LA 910013. Monsanto 
Co. Registration is for glyphosate to be 
used on sugarcane to hasten ripening. 
August 22,1991. 

EPA SLN No. LA 91 0014. Mobay 
Corp. Registration is for carbofuran to 
be used on rice to control rice water 
weevil and mosquitos. August 22,1991 

EPA SLN No. LA 910015. Valent 
U.S.A. Corp. Registration is for 
malathion to be used in general areas to 
control mosquitoes. September 4, 1991. 

EPA SLN No. LA 91 0016. Valent 
U.S.A. Corp. Registration is for 
methamidophos to be used on tomatoes 
to control leafminers, aphids, 
fruitworms, and tomatoe pinworms. 
August 22,1991. 
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EPA SLN No. I A 91 0017. Valent 
U.S.A. Corp. Registration is for diquat 
bromide to be used on bermudagrass to 
control little barley. September 4,1991. 

Mississippi 

EPA SLN No. MS 91 0018. FMC Corp. 
Registration is for bifenthrin to be used 
on ornamental trees, nonbearing fruit, 
and nut trees to control imported fire 
ants. August 19.1991. 

Montana 

EPA SLN No. MT91 0004. Platte 
Chemical Co. Registration is for phorate 
to be used on potatoes to control 
wireworms and psyllids. August 22, 
1991. 

EPA SLN No. ATT 910005. Sandoz 
Crop Protection Corp. Registration is for 
dicamba lo be used on wheat to control 
sunflower weeds. August 23,1991. 

New Jersey 

EPA SLN No. NJ 91 0006. Atochem 
North America. Registration is for 
DCNA, iprodione to be used on plums 
and nectarines to control brown rot and 
rhizopus. September 23.1991. 

New Mexico 

EPA SLN No. NM 91 0003. Griffin 
Corp. Registration is for maneb to be 
used on cotton to control rust August 

12,1991. 

North Carolina 

EPA SLN No. NC 910016. FMC Corp. 
Registration is for bifenthrin to be used 
in nurseries to control fire ants. 
September 9,1991. 

North Dakota 

EPA SLN No. NO 91 0002. Dow 
Elanco. Registration is for ethalfluralin 
to be used on dry beans to control 
sunflower weeds. August 8,1991. 

Oregon 

EPA SLN No. OR 91 0008. Platte 
Chemical Co. Registration is for 
ethafluralin to be used on squash to 
control weeds. August 7,1991. 

EPA SLN No. OR 910009. Uniroyal 
Chemical Co., Inc. Registration is for 
propargite to be used on evergreen 
conifers to control mites. August 7,1991. 

EPA SLN No. OR 910010. American 
Cyanamid Co. Registration is for 
imazethapyr to be used on alfalfa, 
sunflowers, and mustards to control 
weeds. September 4.1991. 

EPA SLN No. OR 91 0011. Dow 
Elanco. Registration is for chiorpyrifos 
to be used on soil surface to control 
garden symphylans. September 10.1991. 

EPA SLN No. OR 91 0012. Platte 
Chemical Co. Registration is for 
chlorpmpham to be used on easter lily 


bulbs to control debudding. September 
10 1991. 

EPA SLN No. OR 91 0015. ICI 
Americas, Inc. Registration is for Captan 
to be used on blackberries and 
raspberries to control botrytis. 
September 13,1991. 

EPA SLN No. OR 91 0016. ICI 
Americas, Inc. Registration is for Captan 
to be used on blackberries and 
raspberries to control spur blight. 
September 13,1991. 

EPA SLN No. OR 91 0017 . Ciba-Geigy 
Corp. Registration is for triforine to be 
used on cranberries to control cotton 
ball. September 17.1991. 

EPA SLN No. OR 91 0018. Baker 
Performance Chemicals, Inc. 

Registration 19 for acrolein to be used on 
inhibited irrigation reservoir to control 
weeds. September 24.1991. 

EPA SLN No. OR 910019. Uniroyal 
Chemical Co., Inc. Registration is for 
propargite to be used on sweet corn to 
control mites. September 24,1991. 

EPA SLN No. OR 910020. Mobay 
Corp. Registration is for Tempo 2 to be 
used on ornamental trees to control 
black vine weevils. September 25,1991. 

EPA SLN No. OR 91 0022 Department 
of Fish and Wildlife. Registration is for 
bloodmeal to be used in orchards and 
gardens to control deer. September 18, 
1991. 

Puerto Rico 

EPA SLN No. PR 91 0004. C. Haeussler 
& Co., Inc. Registration is for diquat 
dibromide to be used on tomatoes to 
control tomato vines. August 27,1991, 

South Carolina 

EPA SLN No. SC 91 0008. FMC Corp. 
Registration is for bifenthrin to be used 
on ornamental trees, bushes, and nut 
trees to control imported fire ants. 

August 28,1991. 

Tennessee 

EPA SLN No. TN91 0002. FMC Corp. 
Registration is for bifenthrin to be used 
on ornamental trees and nonbearing 
fruit and nut trees to control fire ants. 
August 21,1991. 

Texas 

EPA SLN No. TX 91 0012. Valent 
U.S.A. Corp. Registration is for 
methamidophos to be used on tomatoes 
to control insects. August 29,1991. 

EPA SLN No. TX 910013. FMC Corp. 
Registration is for bifenthrin to be used 
on ornamental trees to control fire ants. 
August 27,1991. 

EPA SLN No. TX 910014. E. L Du Pont 
DeNemours and Co.. Inc. Registration is 
for methomyl to be used in greenhouses 
and nurseries to control insects. August 

29,1991. 


EPA SLN No. TX 91 0015. E. L Du Pont 
De Nemours and Co.. Inc. Registration is 
for methomyl to be used in greenhouses 
and nurseries to control insects. August 

29.1991. 

EPA SLN No. TX 91 0016. Mobay 
Corp. Registration is for methamidophos 
to be used on tomatoes to control 
insects. August 30.1991. 

Washington 

EPA SLN No. WA 91 0034. Platte 
Chemical Co. Registration is for 
trifluralin to be used on evening 
primrose to control weeds. August 7, 
1991. 

EPA SLN No. WA 91 0035. Mobay 
Corp. Registration is for disuifoton to be 
used on poplars to control cottonweed 
leaf beetles. August 13,1991. 

EPA SLN No. WA 91 0036. Rogers NK 
Seed Co. Registration is for sodium 
hypochlorite to be used on pepper, 
carrot, and tomatoe seeds to control 
bacterial blight and spot blight. August 

13.1991. 

EPA SLN No. WA 91 0037. Wilbur 
Ellis Co. Registration is for dimethoate 
to be used on cottonwood trees grown 
for pulp to control leaf beetle. August 21, 
1991. 

EPA SLN No. WA 91 0038. AM VAC 
Chemical Corp. Registration is for K-Salt 
Fruit Fix 200 to be used on apples and 
pears to control preharvest drop. August 

28.1991. 

EPA SLN No. WA 91 0039. AMVAC 
Chemical Corp. Registration is for K-Salt 
Fruit Fix 200 to be used on apples and 
pears to control preharvest drop. August 
28, 1991. 

EPA SLN No. WA 91 0040. AMVAC 
Chemical Corp. Registration is for Fruit 
Fix Super Cone, to be used on apples 
and pears to control preharvest drop. 
August 28,1991. 

EPA SLN No. WA 91 0041. AMVAC 
Chemical Corp. Registration is for Fruit 
Fix Cone. 200 to be used on apples and 
pears to control preharvest drop. August 

28.1991. 

Disapprovals 

The following State registrations of 
pesticides under section 24(c) of FIFRA 
were disapproved by the Administrator: 

California 

EPA SLN No. CA 91 0008. Santa Cruz 
County Dept, of Agric. Registration is for 
fenarimol to be used on apples to 
control apple scab and powdery mildew. 
Disapproved August 1,1991. 

Louisiana 

EPA SLN No. LA 91 0006. Gustafson, 
Inc. Registration is for thiram to be used 
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on rice seeds to control weeds. 
Disapproved August 21,1991. 

Michigan 

EPA SLN No. Ml 91 0003. FMC Corp. 
Registration is for ferbam to be used on 
blueberries to control botrytis. 
Disapproved August 12,1991. 

Oklahoma 

EPA SLN No. OK 91 0005. Rohm and 
Haas Co. Registration is for mancozeb 
to be used on peanuts to control 
seedling disease. Disapproved August 1. 
1991. 

Authority: Section 24. as amended, 92 Stat. 
835 (7 U.S.C. 136). 

Dated: November 15.1991. 

Anne E. Lindsay, 

Director. Registration Division. Office of 
Pesticide Programs. 

(FR Doc. 91-29768 Filed 12-12-91: 8:45 am| 

BILLING CODE 65S0-50-F 


IOPP-240095; FRL-3950-7) 

State Registrations of Pesticides 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: EPA has received notices of 
registration of pesticides to meet special 
local needs under section 24(c) of the 
Federal Insecticide, Fungicide, and 
Rodenticide Act (F1FRA), as amended, 
from 17 States. A registration issued 
under this section of FIFRA shall not be 
effective for more than 90 days if the 
Administrator disapproves the 
registration or finds it to be invalid 
within that period. If the Administrator 
disapproves a registration or Finds it to 
be invalid after 90 days, a notice giving 
that information will be published in the 
Federal Register. This document also 
contains notice of two disapproved 
section 24(c) registrations. 
dates: The last entry for each item is 
the date the State registration of that 
product became effective. 

FOR FURTHER INFORMATION CONTACT: 
Edith Minor. Registration Division. 

Office of Pesticide Programs. 
Environmental Protection Agency, 401 M 
St., SW., Washington, DC 20460. Office 
location and telephone number: Rm. 716. 
CM #2,1921 Jefferson Davis Hwy., 
Arlington. VA 22202, (703J-557-8978. 
SUPPLEMENTARY INFORMATION: This 
notice only lists the section 24(c) 
applications submitted to the Agency. 
The Agency has 90 days to approve or 
disapprove each application listed in 
this notice. Applications that are not 
approved are returned to the 


appropriate State for action. Most of the 
registrations listed below were received 
by the EPA in June through July of 1991. 
Receipts of State registrations will be 
published periodically. Of the following 
registrations, none involve a changcd- 
use pattern (CUP). The term “changed 
use pattern" is defined in 40 CFR 
162.3(k) as a significant change from a 
use pattern approved in connection with 
the registration of a pesticide product. 
Examples of significant changes include, 
but are not limited to. changes from a 
nonfood to food use, outdoor to indoor 
use, ground to aerial application, 
terrestrial to aquatic use. and 
nondomestic to domestic use. 

Arizona 

EPA SLN No. AZ 91 0008. ICI 
Americas, Inc. Registration is for EPTC 
to be used on cotton to control yellow 
and purple nutsedge. July 17,1991. 

EPA SLN No. AZ 91 0009. ICI 
Americas, Inc. Registration is for EPTC 
to be used on alfalfa to control yellow 
and purple nutsedge. July 17,1991. 

EPA SLN No. AZ 91 0010. Griffin 
Corp. Registration is for Copper 
Hydroxide to be used on pistachio to 
control leaf blight. July 17,1991. 

EPA SLN No. AZ 91 0012. American 
Cyanamid Co. Registration is for 
Pendimethalin to be used on cotton to 
control weeds. July 17,1991. 

Iowa 

EPA SLN No. I A 91 0003. E.I. du Pont 
de Nemours & Co. Registration is for 
Nicosulfuron to be used on field com for 
weed control. June 4.1991. 

EPA SLN No. IA 91 0004. Ciba-Geigy 
Corp. Registration is for Primisulfuron- 
Methyl to be used on field com for weed 
control. June 11.1991. 

Maine 

EPA SLN No. ME 91 0005. Maine Dept, 
of Agriculture. Food & Rural Resources. 
Registration is for 10% Ethylene Oxide 
for use on bee equipment to control 
American foulbrood. June 14,1991. 

EPA SLN No. ME 910007. Ciba-Geigy 
Corp. Registration is for Metalaxyl and 
Mancozeb to be used on potatoes to 
control blight, tuber and pink rot. July 

25.1991. 

Michigan 

EPA SLN No. MI 91 0005. Tennessee 
Chemical Co. Registration is for Copper 
Sulfate Pentahydrate for recreational 
lakes, reservoirs, and ponds to control 
scistosome infected water snails. June 

13.1991. 

EPA SLN No. MI 91 0007. Go wan 
Company. Registration is for Phosmet to 
be used on blueberries to control 


maggot, fruitworm, and curculio. July 26. 
1991. 

Mississippi 

EPA SLN No. MS 91 0011. BASF Corp. 
Registration is for Bentazon for use in 
rice for control of mixed populations of 
grasses, sedges, and broadleaf weeds. 
May 15,1991. 

EPA SLN No. MS 91 0012. Cleveland 
Chemical Corp. Registration is for 
Monosodium Acid Methanearsonate for 
use on cotton to control weeds. May 31, 
1991. 

EPA SLN No. MS 91 0013. Cleveland 
Chemical Corp. Registration is for 
Monosodium Acid Methanearsonate for 
use on cotton to control weeds. May 31. 
1991. 

EPA SLN No. MS 91 0014. Cleveland 
Chemical Corp. Registration is for 
Disodium Methanearsonate for use on 
cotton to control weeds. May 31,1991. 

EPA SLN No. MS 91 0016. Palmetto 
Wood Fiber Corp. Registration is for 
Monosodium Methanearsonate to be 
used on the crop kenaf to control weeds. 
June 14.1991. 

EPA SLN No. MS 91 0017. Mississippi 
Delta Fiber Cooperative. Registration is 
for Monosodium Methanearsonate to be 
used on the crop kenaf to control weeds. 
June 14,1991. 

Montana 

EPA SLN No. MT91 0003. Sandoz 
Crop Protection Corporation. 
Registration is for Dicamba to be used 
on seeded barley to control broadleaf 
weeds. July 18,1991. 

EPA SLN No. MT91 0004. Platte 
Chemical Co. Registration is for Phorate 
to be used on potatoes to control leaf 
miners, aphids, leafhoppers. and 
psyllids. June 7,1991. 

Nebraska 

EPA SLN No. NE91 0002. Ciba-Geigy 
Corp. Registration is for Atrazine to be 
used on crop grasses to control weeds. 
July 2.1991. 

EPA SLN No. NE91 0003. E.I. du Pont 
deNemours and Co., Inc. Registration is 
for Metsulfuron Methyl to be used on 
wheat or barley to control weeds. July 2. 
1991. 

EPA SLN No. NE 91 0004. Mobay 
Corp. Registration is for Metribuzin to 
be used on field com to control weeds. 
July 2.1991. 

EPA SLN No. NE 91 0005. Ciba-Geigy 
Corp. Registration is for Atrazine to be 
used on crop grasses to control weeds. 
June 6.1991. 

North Carolina 

EPA SLN No. NC 91 0007. Uniroyal 
Chemical Co., Inc. Registration is for 
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Propargite to be used on peanuts to 
control two-spotted spider mites. May 7, 
1991. 

EPA SLN No. NC 97 0014. 1CI 
Americas. Inc. Registration is for 
Fonofos to be used on sweet potatoes to 
control graphognathus. July 3.1991. 

EPA SLN No. NC 910015. ICI 
Americas. Inc. Registration is for 
Fonofos to be used on sweet potatoes to 
control graphognathus. July 3.1991. 

EPA SLN No. NC91 0025. ICI 
Americas, Inc. Registration is for 
Fonofos to be used on sweet potatoes 
for control of white-fringed beetle 
larvae. June 26.1991. 

Ohio 

EPA SLN No. OU 91 0005. FMC Corp. 
Registration is for Clomazone to be used 
on tobacco for control of broadleaf 
weeds. May 30.1991. 

Oregon 

EPA SLN No. OR 91 0001. EX du Pont 
deNemoui3 and Co., Inc. Registration is 
for Fenbutatin-oxide to be used in 
Christmas tree plantations to control 
spruce spider mite. July 10,1991. 

EPA SLN No. OR 91 0008. Platte 
Chemical Co. Registration is for 
Ethalfluralin to be used on pumpkins 
and squash to control weeds. July 29, 
1991. 

Pennsylvania 

EPA SLN No. PA 910005. Atochim 
North America. Registration is for 
DCNA. Iprodione to be used on stone 
fruits to control brown and rhizopus rot. 
July 18.1991. 

South Carolina 

EPA SLN No. SC 91 0007. Costal 
Chemical Corp. Registration is for 
Octanol Decanol to be used on flue- 
cured tobacco to control sucker growth. 
June 12,1991. 

South Dakota 

EPA SlJ\f No. SD 91 0003. Sandoz 
Crop Protection Corp. Registration is for 
Dicamba to be used on wheat to control 
broadleaf weeds. May 28.1991. 

Texas 

EPA SLN No. TX 91 0008. EX du Pont 
de Nemours A Co.. Inc. Registration is 
for Metsulfuron Methyl to be used in 
wheat and barley for control of weeds. 
May 23.1991. 

EPA SLN No. TX 91 0009. Wilbur-Ellis 
Co. Registration is for Methyl Parathion 
to be used on cotton to control thrips, 
yellow-striped armyworm, cotton 
leafwomn, boll weevil, and bollwonm. 
May 5,1991. 

EPA SLN No. TX 91 0010. Snowden 
Enterprises, Inc. Registration is for 


Sulfur Dioxide to be used on grapes to 
control gray mold. July 3,1991. 

EPA SLN No. TX 91 0011. Ciba-Geigy 
Corp. Registration is for Metalaxyl to be 
used on head lettuce to control downy 
mildew. July 3.1991. 

Washington 

EPA SLN No. WA 91 0019. LiphaTech, 
Inc. Registration is for Zinc Phosphide to 
be used in fields to control meadow 
voles. May 27,1991. 

EPA SLN No. WA 91 0026. Lefeber 
Bulb Co.. Inc. Registration is for 
Formaldehyde, Methyl AicohoJ to be 
U3ed on bulbs of daffodil and bulbous 
iris to control nematodes, bulb flies, 
mites, and certain pathogenic fungi. June 
6.1991. 

EPA SLN No. WA 910027. Lubbe 
Farms. Registration is for Formaldehyde, 
Methyl Alcohol to be used on bulbs of 
daffodil, bulbous iris, and tulips for 
control of nematodes, bulb flies, mites, 
and certain pathogenic fungi. June 6, 
1991. 

EPA SLN No. WA 91 0028. Ciba-Geigy 
Corp. Registration is for Metalaxyl and 
Mancozeb to be used on radishes to 
control white rust. July 2.1991. 

EPA SLN No. WA 91 0029. FMC Corp. 
Registration is for Endosulfan to be used 
on evening primrose to control 
homworms. July 18,1991. 

EPA SLN No. WA 91 0030. Platte 
Chemical Co. Registration is for Ethyl 
Parathion to be used on rapeseed to 
control cabbage seedDod weevil. July 9. 
1991. 

EPA SLN No. WA 91 0031. Ciba-Geigy 
Corp. Registration is for Midon to be 
used on bearing apples to control white 
apples, leafhoppers, and green and rosy 
apple aphids. July 9,1991. 

EPA SLN No. WA 91 0033. Uniroyal 
Chemical Co., Inc. Registration is for 
Propargite to be used on sweet com to 
control spotted spider mite. July 31,1991. 

EPA SLN No. WA 91 0034. Platte 
Chemical Co. Registration is for 
trifluralin to be used on evening 
primrose to control weeds. July 31,1991. 

Wisconsin 

EPA SLN No. Wl 91 0007. FMC Corp. 
Registration is for Bifenthrin to be used 
on nonedible ornamental plants to 
control bagworm8, scale crawlers, and 
twig borers. July 3,1991. 

Disapprovals 

The following State registrations of 
pesticides under section 24(c) of FIFRA 
were disapproved by the Administrator: 

Louisiana 

EPA SLN No. LA 91 0001. Rohm and 
Haas Co. Registration is for Mancozeb 
to be used on rice seed to control 


seedling blights. Disapproved June 24, 
1991. 

EPA SLN No. LA 91 0002. Rohm and 
Haas Co. Registration is for Mancozeb 
to be used on rice seed to control seed 
rots and seedling blights. Disapproved 
June 24,1991. 

Authority: Section 24. as amended, 92 Slat. 
835 (7 U.S.C. 136). 

Dated: October 8,1991. 

Anne E, Lindsay, 

Director. Registration Division, Office of 
Pesticide Programs. 

[FR Doc. 91-29769 Filed 12-12-91; 8:45 am) 

BILLING CODE 6560-50-f 


IFRL-4041-6) 

Issuance of Final General KPDES 
Permit for Southern Ute Indian 
Reservation in Colorado 

agency: Environmental Protection 
Agency. 

action: Notice of Final NPDES General 
Permit. 


summary: EPA on this date announces 
the issuance of Colorado General Permit 
No.: COG-075000, for facilities engaged 
in either production of methane gas by 
means of coal bed degasification, 
dewatering of construction excavations 
to facilitate construction, and/or 
hydrostatic testing of pipelines and fluid 
vessels at locations within the 
geographical boundaries of the Southern 
Ute Indian Reservation. The Southern 
Ute Indian Reservation is located in the 
southwest corner of the State of 
Colorado, and discharges covered by the 
permit will drain into the San Juan River 
Basin. 

FOR FURTHER INFORMATION CONTACT: 

Robert Shankland at (303) 293-1597 or 
Robert J. Burm at (303) 293-1793, NPDES 
Branch (8WM-C), Water Management 
Division, Environmental Protection 
Agency. 999 18th Street, suite 500, 

Denver Colorado 80202-2466. 
SUPPLEMENTARY INFORMATION: Notice of 
the proposed permit was first printed in 
the Federal Register on October 2,1690. 
Since that time, changes have been 
made in response to comments received 
from the State of New Mexico, the U.S. 
Fish and Wildlife Service (USFAWS>. 
and several other interested parties. Of 
particular note were concerns initially 
expressed by the USF&WS over whether 
the proposed discharges would 
adversely affect certain endangered 
species protected under the Endangered 
Species Act. However, in a letter of 
October 25.1991. th4 USF&WS 
concurred that the discharges, as 
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described and limited, would not impact 
endangered species. 

Copies of the General Permit. Fact 
Sheet, and amended Statement of Bases 
may be obtained by writing to the 
above-mentioned contact person(s). 

Persons interested in discharging 
under the auspices of the general permit 
should first request a copy of the permit 
which describes the procedures that 
must be followed to gain coverage under 
the permit. Applicants must then File a 
complete Notice of Intent as specified in 
the permit. Once all the application 
requirements are deemed to be satisfied, 
the permit issuing authority will have up 
to thirty (30) days to request additional 
data and/or deny the authorization 
under the general permit for any 
particular discharge. If the person 
proposing a new discharge does not 
receive a request for additional 
information, or a notification of denial 
from EPA, authorization to discharge in 
accordance with the conditions of the 
permit shall be deemed granted. For 
existing individually authorized 
discharges, coverage under the general 
permit will not be effective unless and 
until the individual permit is either 
revoked or terminated. 

Dated: December 4.1991. 

James J. Scherer. 

Regional Administrator. Region VIII. 

[FR Doc. 91-29853 Filed 12-12-91; 8:45 am] 

BtLLIMQ CODE $560-50-14 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

Agency Information Collection 
Submitted to the Office of 
Management and Budget for 
Clearance 

The Federal Emergency Management 
Agency (FEMA) has submitted to the 
Office of Management and Budget the 
following information collection 
package for clearance in accordance 
with the Paperwork Reduction Act (44 
U.S.C. chapter 35). 

Type: New Collection. 

Title: Survey of Consumers and 
Potential Consumers of Flood Insurance. 

Abstract: The Federal Insurance 
Administration’s National Flood 
Insurance Program (NFIP). part of the 
Federal Emergency Management 
Agency, will conduct a telephone survey 
of existing policyholders and potential 
buyers of federal flood insurance to 
determine their reasons for buying or 
not buying flood insurance, to determine 
their knowledge or lack of knowledge 
about the insurance, to obtain 
demographic and psychographic data, 


and if they have a policy, to learn if they 
are satisfied with the insurance and the 
servicing of it. FEMA will use the 
information to improve the marketing 
strategy of flood insurance as an 
alternative to disaster assistance to 
meet the escalating cost of repairing 
flood damage to buildings and their 
contents. The information will also be 
used to help the NFIP to diversify the 
base of flood insurance policies in force 
in those states where there is less risk of 
a major disaster. 

Type of Respondents: Individuals and 
households. Farms. 

Estimate of Total Annual Reporting 
and Recordkeeping Burden: 125 Hours. 

Number of Respondents: 600. 

Estimated Average Burden Hours Per 
Response: 12.5 minutes. 

Frequency of Response: One-Time. 

Copies of the above information 
collection request and supporting 
documentation can be obtained by 
calling or writing the FEMA Clearance 
Officer, Linda Borror. (202) 646-2624. 500 
C Street. SW.. Washington. DC 20472. 

Direct comments regarding the burden 
estimate or any aspect of this 
information collection, including 
suggestions for reducing this burden, to: 
the FEMA Clearance Officer at the 
above address; and to Gary Waxman. 
(202) 395-7340, Office of Management 
and Budget, 3235 New Executive Office 
Building. Washington, DC 20503 within 
four weeks of this notice. 

Dated: December 4.1991. 

Wesley C. Moore, 

Director. Office of Administrative Support. 
(FR Doc. 91-29837 Filed 12-12-91; 8:45 am) 
BILLING CODE 6716-01-44 


Agency Information Collection 
Submitted to the Office of 
Management and Budget for 
Clearance 

The Federal Emergency Management 
Agency (FEMA) has submitted to the 
Office of Management and Budget the 
following information collection 
package for clearance in accordance 
with the Paperwork Reduction Act (44 
U.S.C. chapter 35). 

Type: Revision to a currently 
approved collection 

Title: National Fire Academy Resident 
Course Evaluation 
Abstract: FEMA's United States Fire 
Administration. National Fire Academy 
uses FEMA Form 95-20, National Fire 
Academy Resident Course Evaluation, 
to assess the effectiveness of course 
materials and instructors who teach 
NFA courses at the National Emergency 
Training Center located in Emitsburg. 
Maryland. The demographic information 


collected is used to continually assess 
the needs of the NFA courses, as well as 
the needs of the course participants, and 
to identify the representation of the 
student population. 

The form is currently approved by 
OMB under control number 3067-0199 as 
part of the current NFA Course 
Monitoring System. However, under this 
request for approval to continue use of 
the form, the NFA is requesting separate 
approvals for evaluation forms under 
the NFA Course Monitoring System and 
assignment of a new control number for 
the form. 

Type of Respondents: Individuals. 

Estimate of Total Annual Reporting 
and Recordkeeping Burden: 1,000 Hours. 

Number of Respondents: 4,000. 

Estimated Average Burden Hours Per 
Response: 15 minutes. 

Frequency of Response: One-Time 
(One evaluation form per course 
completed.) 

Copies of the above information 
collection request and supporting 
documentation can be obtained by 
calling or writing the FEMA Clearance 
Officer, Linda Borror, (202) 646-2624, 500 
C Street. SW.. Washington. DC 20472. 

Direct comments regarding the burden 
estimate or any aspect of this 
information collection, including 
suggestions for reducing this burden, to; 
The FEMA Clearance Officer at the 
above address; and to Gary Waxman. 
(202) 395-7340. Office of Management 
and Budget, 3235 New Executive Office 
Building. Washington. DC 20503 within 
four weeks of this notice. 

Dated: December 4.1991. 

Wesley C. Moore, 

Director. Office of Administrative Support. 
(FR Doc. 91-29842 Filed 12-12-91; 8:45 am] 

BILUNG CODE 6716-01-41 


Agency Information Collection 
Submitted to the Office of 
Management and Budget for 
Clearance 

The Federal Emergency Management 
Agency (FEMA) has submitted to the 
Office of Management and Budget the 
following information collection 
package for clearance in accordance 
with the Paperwork Reduction Act (44 
U.S.C. chapter 35). 

Type: Extension of 3067-0199. 

Title: Open Learning Fire Service 
Program (OLFSP) Course Evaluation. 

Abstract: The Open Learning Fire 
Service Program Course, Evaluation 
form. FEMA Form 95-21. is used in the 
National Fire Academy’s independent 
study baccalaureate degree program. 
The NFA uses the form to continually 
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assess the effectiveness of the course 
materials, instructor interaction, and 
program administration. The 
demographic information is used to 
continually assess the needs of the 
Open Learning Fire Service Program, as 
well as the needs of the course 
participants. 

Type of Respondents: Individuals. 

Estimate of Total Annual Reporting 
and Recordkeeping Burden: 500 Hours. 

Number of Respondents: 2,000. 

Estimated A verage Burden Hours Per 
Response: 15 minutes. 

Frequency of Response: One-Time 
(One evaluation form per course 
completed.) 

Copies of the above information 
collection request and supporting 
documentation can be obtained by 
calling or writing the FEMA Clearance 
Officer, Linda Borror, (202) 646-2624, 500 
C Street. SW.. Washington, DC 20472. 

Direct comments regarding the burden 
estimate or any aspect of this 
information collection, including 
suggestions for reducing this burden, to: 
The FEMA Clearance Officer at the 
above address; and to Gary Waxman, 
(202) 395-7340, Office of Management 
and Budget, 3235 New Executive Office 
Building, Washington, DC 20503 within 
four weeks of this notice. 

Dated: December 4,1991. 

Wesley C. Moore, 

Director, Office of Administrative Support. 

[FR Doc. 91-29843 Filed 12-12-91: 8:45 am) 

BILLING COOE 8718-01-* 


IFEMA-924-DRj 

Guam; Amendment to Notice of a 
Major Disaster Declaration 

agency: Federal Emergency 
Management Agency. 
action: Notice. 

summary: This notice amends the notice 
of a major disaster for the Territory of 
Guam (FEMA-924-DR), dated December 
4,1991, and related determinations. 
date: December 5,1991. 
for further information contact: 
Pauline C. Campbell, Disaster 
Assistance Programs, Federal 
Emergency Management Agency, 
Washington, DC 20472 (202) 646-3606. 
notice: Notice is hereby given that, 
effective this date and pursuant to the 
authority vested in the Director of the 
Federal Emergency Management 
Agency under Executive Order 12148,1 
hereby appoint Frank L. Kishton of the 
Federal Emergency Management 
Agency to act as the Federal 
Coordinating Officer for this declared 
disaster. 


This action terminates my 
appointment of A.R. Kite a9 Federal 
Coordinating Office for this disaster. 
(Catalog of Federal Domestic Assistance No. 
83.516. Disaster Assistance.) 

Wallace E. Sticknev, 

Director, Federal Emergency Management 
Agency. 

[FR Doc. 91-29838 Filed 12-12-91; 8:45 am) 

BILLING CODE 671S-02-M 


l FEM A-924-DR1 

Guam; Notice of Major Disaster and 
Related Determinations 

agency: Federal Emergency 
Management Agency. 
action: Notice. 

summary: This is a notice of the 
Presidential declaration of a major 
disaster for the Territory of Guam 
(FEMA-924-DR). dated December 4, 
1991, and related determinations. 
dated: December 4,1991. 

FOR FURTHER INFORMATION CONTACT: 
Pauline C. Campbell. Disaster 
Assistance Programs, Federal 
Emergency Management Agency. 
Washington, DC 20472 (202) 646^-3606. 
notice: Notice is hereby given that, in a 
letter dated December 4,1991, the 
President declared a major disaster 
under the authority of the Robert T. 
Stafford Disaster Relief and Emergency 
Assistance Act (42 U.S.C. 5121 et seq ., 
Public Law 93-288, as amended by 
Public Law 100-707), as follows: 

I have determined that the damage in 
certain areas of the Territory of Guam, 
resulting from Typhoon Yuri on November 27. 
1991, to November 28,1991. is of sufficient 
severity and magnitude to warrant a major 
disaster declaration under the Robert T. 
Stafford Disaster Relief and Emergency 
Assistance Act ("the Stafford Act"). I. 
therefore, declare that such a major disaster 
exists in the Territory of Guam. 

In order to provide Federal assistance, you 
are hereby authorized to allocate from funds 
available for these purposes, such amounts 
as you find necessary for Federal disaster 
assistance and administrative expenses. 

You are authorized to provide Individual 
Assistance and Public Assistance in the 
designated areas. Consistent with the 
requirement that Federal assistance be 
supplemental, any Federal funds provided 
under the Stafford Act for Public Assistance 
will be limited to 75 percent of the total 
eligible costs. If a waiver is requested, FEMA 
may consider an adjustment of the cost 
sharing terms at a later date when more 
definitive information is available. 

The time period prescribed for the 
implementation of section 310(a), 

Priority to Certain Applications for 
Public Facility and Public Housing 
Assistance, shall be for a period not to 


exceed six months after the date of this 
declaration. 

Notice is hereby given that pursuant 
to the authority vested in the Director of 
the Federal Emergency Management 
Agency under Executive Order 12148,1 
hereby appoint Mr. A. R. Kite of the 
Federal Emergency Management 
Agency to act as the Federal 
Coordinating Officer for this declared 
disaster. 

1 do hereby determine the following 
areas of the Territory of Guam to have 
been affected adversely by this declared 
major disaster 

The Territory of Guam for Individual 
Assistance and Public Assistance. 

(Catalog of Federal Domestic Assistance No. 
83.516, Disaster Assistance.) 

Wallace E. Stickney. 

Director, Federal Emergency Management 
Agency. 

[FR Doc. 91-29841 Filed 12-12-91; 8:45 am) 

BILUNG CODE 6718-02-11 


FEDERAL MARITIME COMMISSION 

Agreement(s) Filed; Jacksonville Port 
Authority, et al. 

The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street, 
NW.. room 10325. Interested parties may 
submit comments on each agreement to 
the Secretary, Federal Maritime 
Commission, Washington, DC 20573, 
within 10 days after the date of the 
Federal Register in which this notice 
appears. The requirements for 
comments are found in § 572.603 of title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 224-200576-002. 

Title: Jacksonville Port Authority/Blue 
Star pace Marine Terminal Agreement. 

Parties: 

Jacksonville Port Authority, 

Blue Star Pace, Ltd. 

Synopsis: The Agreement, filed on 
December 2,1991, amends the schedule 
of fees and charges by adding reefer 
usage and adding an additional acre. 

By Order of the Federal Maritime 
Commission. 
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Dated: December 9.1991. 

Joseph C. Polking, 

Secretary 

|FR Doc. 91-29801 Filed 12-12-91; 8:45 am] 

BILLING CODE 6730-01- M 


FEDERAL TRADE COMMISSION 

Granting of Request for Early 
Termination of the Waiting Period 
Under the Premerger Notification 
Rules 

Section 7 A of the Clayton Act, 15 
U.S.C. 18a, as added by Title II of the 


Hart-Scott-Rodino Antitrust 
Improvements Act of 1976, requires 
persons contemplating certain mergers 
or acquisitions to give the Federal Trade 
Commission and the Assistant Attorney 
General advance notice and to wait 
designated periods before 
consummation of such plans. Section 
7A(b](2) of the Act permits the agencies, 
in individual cases, to terminate this 
waiting period prior to its expiration and 
requires that notice of this action be 
published in the Federal Register. 

The following transactions were 
granted early termination of the waiting 


period provided by law and the 
premerger notification rules. The grants 
were made by the Federal Trade 
Commission and the Assistant Attorney 
General for the Antitrust Division of the 
Department of Justice. Neither agency 
intends to take any action with respect 
to these proposed acquisitions during 
the applicable waiting period. 


Transactions Granted Early Termination Between: 111291 and 112291 


Name of acquiring person, name of acquired person, name of acquired entity 


LASMO pic, American Ultramar Limited, Ultramar PLC............ 

Liberty Media Corporation, Tele-Communicationa, Inc., Tele-Commumcalions. Inc........ 

Harron Communications Corp.. Glenn R. Jones. Jones Spaceiink, Ltd____________ 

Edward J. Foley. Ill, C.E. Thomas Cleveland, H.O. Penn Machinery Company, Inc....... 

Unitel Video, Inc., Banta Corporation, Editel Division of Banta Corporation............. 

Paloma Industries. Ltd , Watsco, Inc., Heating & Cooling Supply, Inc................. 

W H Smith Group PLC, Dan Paradies, Senses Joint Venture.................. 

Paramount Communications Inc., Maxwell Communication Corporation pic. Macmillan Computer Publishing division__ 

RWE AG, E.I. du Pont de Nemours and Company, Consol. Inc............... 

E.L du Pont de Nemours and Company. RWE AG. Rheinbraun U.S. Corporation & Conrhein Coal Company... 

Hanson PLC, Robert Winnerman, International Mini-Warehouse Associates. L.P...........___ 

Michael S. Smith, Associated Natural Gas Corporation, Dacono Oil Company________ 

Viatech, Inc., Peter Kiewit Sons', Inc., Continental Plastic Containers, lnc..~..................... 

Plaza Ltd., Peter Kiewit Sons'. Inc., Continental Plastic Containers. Inc.......... 

Warburg, Pincus Investors, L.P., Gilbert Media Associates. LP., Gilbert Media Associates, LP........ 

Ogden Corporation. Chevron Corporation, Chevron Geothermal Company of Califomia...«........ 

Sara Lee Corporation, Playtex FP Group Incorporated. Playtex FP Group Incorporated.........-- 

Ford Motor Company, Xerox Corporation, Circle Business CrediL Inc.-......... 

Vitro, Sociedad Anonima. Coming Incorporated, NEWCO............. 

Corning Incorporated, Vitro. Sociedad Anonima, NEWCO........... 

CUC International Inc., Entertainment Publishing Corp., Entertainment Publishing Corp.~.......... 

Hughes and Sheila Potiker, CUC International Inc.. CUC International. Inc............... 

Michael T. Kennedy, Scott Paper Company. Scott Container Products Group. Inc. and WinCup, Inc........... 

HEALTHSOUTH Rehabilitation Corporation, Humana Inc., Humana Virginia Hospital Corporation........... 

Saurer Group Investments Ltd., XI Holdings, Inc., XI Holdings. Inc_____.......... 

Saurer Group Holding Inc.. XI Holdings, Inc., XI Holdings, Inc........ 


PMN No. 

Date 

terminated 

92-0086 

11/13/91 

92-0147 

11/13/91 

92-0057 

11/14/91 

92-0113 

11/14/91 

92-0120 

11/14/91 

92-0145 

11/14/91 

92-0149 

11/14/91 

92-0083 

11/15/91 

92-0101 

11/18/91 

92-0102 

11/18/91 

92-0119 

11/18/91 

92-0148 

11/18/91 

92-0151 

11/18/91 

92-0152 

11/18/91 

92-0150 

11/20/91 

92-0153 

11/20/91 

92-0173 

11/20/91 

92-0174 

11/20/91 

91-1311 

11/21/91 

91-1312 

11/21/91 

92-0106 

11/21/91 

92-0107 

11/21/91 

92-0164 

11/22/91 

92-0176 

11/22/91 

92-0188 

11/22/91 

92-0189 

11/22/91 


FOR FURTHER INFORMATION CONTACT: 

Sandra M. Peay or Renee A. Horton, 
Contact Representatives, Federal Trade 
Commission. Premerger Notification 
Office, Bureau of Competition, Room 
303, Washington. DC 20580. (202) 326- 
3100. 

By Direction of the Commission. 

Donald S. Clark. 

Secretary. 

(FR Doc. 91-29828 Filed 12-12-91; 8:45 am] 

BILUNG COOE 675C-01-M 


lFile No. 9110127] 

Service Corporation International; 
Proposed Consent Agreement With 
Analysis To Aid Public Comment 

agency: Federal Trade Commission. 
action: Proposed Consent Agreement. 


SUMMARY: In settlement of alleged 
violations of federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this consent 
agreement, accepted subject to final 
Commission approval, would require, 
among other things, a Houston, Texas, 
based corporation to divest four Pierce 
Brothers funeral homes and, for ten 
years, to obtain prior Commission 
approval before acquiring any 
additional funeral homes in the San 
Bemardino/Riverside, California, areas. 
dates: Comments must be received on 
or before February 11,1992. 
addresses: Comments should be 
directed to: FTC/Office of the Secretary. 
Room 159, 6th St. and Pa. Ave., NW., 
Washington, DC 20580. 

FOR FURTHER INFORMATION CONTACT: 
Katherine Alphin, Atlanta Regional 
Office, Federal Trade Commission, 1718 
Peachtree St.. NW.. room 1000, Atlanta, 


GA. 30367. (404) 347-4836; or John 
Jacobs, Los Angeles Regional Office. 
1100 Wilshire Blvd., Suite 13209, Los 
Angeles. CA 90024. (213) 575-6602. 

SUPPLEMENTARY information: Pursuant 
to section 6(f) of the Federal Trade 
Commission Act, 38 Stat. 721,15 U.S.C. 
46 and § 2.34 of the Commission’s Rules 
of Practice (16 CFR 2.34), notice is 
hereby given that the following consent 
agreement containing a consent order to 
cease and desist, having been filed with 
and accepted, subject to final approval, 
by the Commission, has been placed on 
the public record for a period of sixty 
(60) days. Public comment is invited. 
Such comments or views will be 
considered by the Commission and will 
be available for inspection and copying 
at its principal office in accordance with 
§ 4.9(b)(6)(H) of the Commission’s Rules 
of Practice (16 CFR 4.9(b)(6)(H)). 
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The Federal Trade Commission 
having initiated an investigation of the 
proposed acquisition of the voting 
securities of Pierce Brothers Holding 
Company (“Pierce Brothers’*) by Service 
Corporation International, a corporation 
hereinafter sometimes referred to as 
“proposed respondent” or “SCI,” and it 
now appearing that the proposed 
respondent is willing to enter into an 
agreement containing an order to divest 
certain assets and cease and desist from 
certain acts, 

It is hereby agreed By and between 
proposed respondent, its duly 
authorized officer and attorney, and 
counsel for the Federal Trade 
Commission that: 

1. Proposed respondent SCI is a 
corporation organized, existing and 
doing business under and by virtue of 
the laws of the State of Texas, with its 
office and principal place of business 
located at 1929 Allen Parkway, Houston, 
Texas. 

2. Proposed respondent admits all the 
jurisdictional facts set forth in the draft 
of complaint here attached. 

3. Proposed respondent waives: 

a. Any further procedural steps: 

b. The requirement that the 
Commission’s decision contain a 
statement of findings of fact and 
conclusions of law; 

c. All rights to seek judicial review or 
otherwise to challenge or contest the 
validity of the order entered pursuant to 
this agreement; and 

d. Any claim under the Equal Access 
to Justice Act. 

4. This agreement shall not become 
part of the public record of the 
proceeding unless and until it is 
accepted by the Commission. If this 
agreement is accepted by the 
Commission, it, together with the draft 
of complaint contemplated thereby, will 
be placed on the public record for a 
period of sixty (60) days and information 
in respect thereto publicly released. The 
Commission thereafter may either 
withdraw its acceptance of this 
agreement and so notify the proposed 
respondent, in which event it will take 
9uch action as it may consider 
appropriate, or issue and serve its 
complaint (in such form as the 
circumstances require) and decision, in 
disposition of the proceeding. 

5. This agreement is for settlement 
purposes only and does not constitute 
an admission by proposed respondent 
that the law has been violated as 
alleged in the draft of complaint here 
attached. 

6. Thi9 agreement contemplates that, 
if it is accepted by the Commission, and 
.f such acceptance is not subsequently 
withdrawn by the Commission pursuant 

l 


to the provisions of § 2.34 of the 
Commission’s Rules, the Commission 
may. without further notice to proposed 
respondent, (1) issue its complaint 
corresponding in form and substance 
with the draft of complaint here 
attached and its decision containing the 
following order to cease and desist in 
disposition of the proceeding and (2) 
make information public in respect 
thereto. When so entered, the order to 
cease and desist shall have the same 
force and effect and may be altered, 
modified or set aside in the same 
manner and within the same time 
provided by statute for other orders. The 
order shall become final upon service. 
Delivery by the U.S. Postal Service of 
the complaint and decision containing 
the agreed-to order to proposed 
respondent’s address as stated in this 
agreement shall constitute service. 
Proposed respondent waives any right it 
may have to any other manner of 
service. The complaint may be used in 
construing the terms of the order, and no 
agreement, understanding, 
representation, or interpretation not 
contained in the order or the agreement 
may be used to vary or contradict the 
terms of the order. 

7. Proposed respondent has read the 
proposed complaint and order 
contemplated hereby. It understands 
that, once the order has been issued, it 
will be required to file one or more 
compliance reports showing that it has 
fully complied with the order. Proposed 
respondent further understands that it 
may be liable for civil penalties in the 
amount provided by law for each 
violation of the order after it becomes 
final. 

Order 

/ 

As used in this order, the following 
definitions shall apply: 

A. “SCI” or “respondent” means 
Sendee Corporation International, its 
subsidiaries, divisions, groups and 
affiliates controlled by SCI, successors 
and assigns, and their respective 
directors, officers, employees, agent 9 
and representatives. 

B. “Pierce Brothers” means Pierce 
Brothers Holding Company, its 
subsidiaries, divisions, groups and 
affiliates controlled by Pierce Brothers, 
successors and assigns, and their 
respective directors, officers, employees, 
agents and representatives. 

C. “Funerals” means a group of 
services provided at the death of an 
individual, the focus of which is some 
form of commemorative ceremony of the 
life of the deceased at which ceremony 
the body is present; this group of 


services ordinarily includes, but is not 
limited to: the removal of the body from 
the place of death; its embalming or 
other preparation; making available a 
place for visitation and viewing, for the 
conduct of a funeral service, and for the 
display of caskets and outside cases: 
and the arrangement for and 
conveyance of the body to a cemetery or 
crematory for final disposition. 

D. “Funeral establishment” means the 
Assets and Businesses of a facility that 
provides funerals. 

E. “Assets and Businesses” include 
assets, properties, business and 
goodwill, tangible and intangible, 
utilized by a funeral establishment, 
including, but not limited to, the 
following: 

1. All right, title and interest in and to 
owned or leased real property, together 
with appurtenances, licenses and 
permits; 

2. All machinery, fixtures, equipment, 
furniture, tools and other tangible 
personal property; 

3. All right, title and interest in the 
trade name of each funeral 
establishment, provided that the trade 
name “Pierce Brothers” need not be 
included; 

4. All right, title and interest in the 
books, records and files pertinent to any 
of the Properties to be Divested. 

F. “Properties to be Divested” means 
all of the Assets and Businesses of the 
following funeral establishments: 

1. Cortner-Pierce Brothers Chapel, 221 

Brookside Ave., Redlands, CA 92373. 

2. Pierce Brothers Ingold Chapel, 8277 

Juniper Ave., Fontana, CA 92335. 

3. Mark B. Shaw. 1525 N. Waterman 

Ave., San Bernardino, CA 92404. 

4. Rubidoux Mortuary, 6091 Mission 

Blvd., Riverside, CA 92509. 

II 

It is ordered Thai within twelve (12) 
months after the date this order 
becomes final, respondent shall divest, 
absolutely and in good faith, the 
Properties to be Divested. The 
Properties to be Divested are to be 
divested only to an acquirer or acquirers 
that receive the prior approval of the 
Commission, and only in a manner that 
receives the prior approval of the 
Commission. The purpose of the 
divestitures required by this order is to 
ensure the continuation of the Properties 
to be Divested as ongoing viable 
enterprises and to remedy the lessening 
of competition alleged in the 
Commission's complaint. 

III 

It is further ordered That, pending 
divestiture, respondent shall maintain 






65090 


Federal Register / Vol. 56. No. 240 / Friday. December 13, 1991 / Notices 


the viability and marketability of the 
Properties to be Divested and shall not 
cause or permit the destruction, 
removal, or impairment of any assets or 
businesses of the Properties to be 
Divested, except in the ordinary course 
of business and except for ordinary 
wear and tear. 

iv 

It is further ordered That: 

A. If respondent has not divested the 
Properties to be Divested as required by 
Paragraph II of this order within twelve 
(12) months after the date this order 
becomes final, respondent shall consent 
to the appointment of a trustee by the 
Commission to divest the remaining 
Properties to be Divested. In the event 
the Commission or the Attorney General 
brings an action pursuant to section 5(/) 
of the Federal Trade Commission Act, 

15 U.S.C. 45(7), or any other statute 
enforced by the Commission, 
respondent shall similarly consent to the 
appointment of a trustee in such action. 
Neither the appointment of a trustee nor 
a decision not to appoint a trustee under 
this Paragraph shall preclude the 
Commission or the Attorney General 
from seeking civil penalties or any other 
relief available to it, including a court- 
appointed trustee, pursuant to 
Paragraph 5(1] of the Federal Trade 
Commission Act, or any other statute 
enforced by the Commission, for any 
failure by SCI to comply with this order. 

B. If a trustee is appointed by the 
Commission or a court pursuant to 
Paragraph IV.A. of this order, 
respondent shall consent to the 
following terms and conditions 
regarding the trustee’s powers, 
authorities, duties and responsibilities: 

1. The Commission shall select the 
trustee, subject to the consent of 
respondent, which consent shall not be 
unreasonably withheld. The trustee 
shall be a person with experience and 
expertise in acquisitions and 
divestitures. 

2. The trustee shall have the exclusive 
power and authority, subject to the prior 
approval of the Commission, to divest 
the remaining Properties to be Divested. 

3. The trustee shall have eighteen (18) 
months from the date of appointment to 
accomplish the divestiture, which shall 
be subject to the prior approval of the 
Commission. If. however, at the end of 
the eighteen-month period the trustee 
has submitted a plan of divestiture or 
believes that divestiture can be 
accomplished within a reasonable time, 
the divestiture period may be extended 
by the Commission, or by the Court for a 
court-appointed trustee; provided, 
however, That the Commission or court 


may only extend the divestiture period 
two (2) times. 

4. The trustee shall have full and 
complete access to the personnel, books, 
records and facilities relating to the 
remaining Properties to be Divested, or 
any other relevant information, as the 
trustee may reasonably request. 
Respondent shall develop such financial 
or other information as such trustee may 
reasonably request and shall cooperate 
with any reasonable request of the 
trustee. Respondent shall take no action 
to interfere with or impede the trustee’s 
accomplishment of the divestitures. Any 
delays in divestiture caused by 
respondent shall extend the time for 
divestiture under this Paragraph in an 
amount equal to the delay, as 
determined by the Commission or the 
court for a court-appointed trustee. 

5. Subject to the respondent’s absolute 
and unconditional obligation to divest at 
no minimum price and the purpose of 
the divestiture as stated in Paragraph II 
of this order, the trustee shall use his or 
her best efforts to negotiate the most 
favorable price and terms available with 
each acquiring entity for the divestiture 
of the remaining Properties to be 
Divested. The divestiture shall be made 
in the manner set out in Paragraph II; 
provided, however, That if the trustee 
receives bona fide offers from more than 
one acquiring entity, and if the 
Commission determines to approve 
more than one such acquiring entity, the 
trustee shall divest to the acquiring 
entity or entities selected by respondent 
from among those approved by the 
Commission. 

6. The trustee shall serve, without 
bond or other security, at the cost and 
expense of respondent, on such 
reasonable and customary terms and 
conditions as the Commission or a court 
may set. The trustee shall have authority 
to employ, at the cost and expense of 
respondent, such consultants, 
accountants, attorneys, investment 
bankers, business brokers, appraisers, 
or other representatives and assistants 
as are reasonably necessary to carry out 
the trustee's duties and responsibilities. 
The trustee shall account for all monies 
derived from the sale and all expenses 
incurred. After approved by the 
Commission and, in the case of a court- 
appointed trustee, by the court, of the 
account of the trustee, including fees 
from his or her services, all remaining 
monies shall be paid at the direction of 
respondent and the trustee’s power shall 
be terminated. The trustee’s 
compensation shall be based at least in 

a significant part on a commission 
arrangement contingent on the trustee's 
divesting the remaining Properties to be 
Divested. 


7. Except in cases of misfeasance, 
negligence, willful or wanton acts, or 
bad faith by the trustee, the trustee shall 
not be liable to respondent for any 
action taken or not taken in 
performance of the trusteeship. 
Respondent shall indemnify the trustee 
and hold the trustee harmless against 
any losses, claims, damages, or 
liabilities arising in any manner out of. 
or in connection with, the trustee’s 
duties under this order, including all 
reasonable fees of counsel and other 
expenses incurred in connected with the 
preparation for or defense of any claim 
whether or not resulting in any liability, 
except to the extent such liabilities, 
claims, or expenses result from 
misfeasance, negligence, willful or 
wanton acts, or bad faith of the trustee. 

8. Within sixty (60) days after 
appointment of the trustee, and subject 
to the prior approval of the Commission 
and, in the case of a court-appointed 
trustee, of the court, respondent shall 
execute a trust agreement that transfers 
to the trustee all rights and powers 
necessary to permit the trustee to effect 
the divestiture required by this order. 

9. If the trustee ceases to act or fails to 
act diligently, a substitute trustee shall 
be appointed in the same manner as 
provided in Paragraph IV.A. of this 
order. 

10. The Commission or. in the case of 
a court-appointed trustee, the court may 
on its own initiative or at the request of 
the trustee issue such additional orders 
or directions as may be necessary or 
appropriate to accomplish the 
divestiture required by this order. 

11. The trustee shall have no 
obligation or authority to operate or 
maintain the remaining Properties to be 
Divested. 

The trustee shall report in writing to 
respondent and to the Commission 
every sixty (60) days concerning the 
trustee’s efforts to accomplish 
divestiture. 

V 

It is furthered ordered That 
respondent shall comply with the 
Agreement to Hold Separate, attached 
hereto and made a part hereof as 
Appendix I. Said agreement shall 
continue in effect until respondent has 
divested the Properties to be Divested or 
until such other time as the Agreement 
to Hold Separate provides. 

VI 

It is further ordered That, within sixty 
(60) days after the date this order 
becomes final and every sixty (60) days 
thereafter until respondent has fully 
complied with Paragraph II of this order. 
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respondent shall submit to the 
Commission a verified written report 
setting forth in detail the manner and 
form in which it intends to comply, is 
complying or has complied with that 
provision. Respondent shall include in 
its compliance reports, among other 
things that are required from time to 
time, a full description of all contacts or 
negotiations with prospective acquirers 
for the divestitures required by this 
order, including the identity of all 
parties contacted. Respondent also shall 
include in its compliance reports copies 
of all written communications to and 
from such parties, and all interna) 
memoranda, reports, and 
recommendations concerning the 
required divestitures. 

VII 

It is further ordered That, for a period 
of ten (10) years after the date this order 
becomes final, respondent shall cease 
and desist from acquiring, directly or 
indirectly, through subsidiaries or 
otherwise, without the prior approval of 
the Commission, any assets of or any 
stock, share capital or equity or other 
interest in a funeral establishment 
located within portions of San 
Bernardino County and Riverside 
County, being more particularly 
described as follows: Beginning at the 
intersection of Interstate 15 and 
Highland Avenue in San Bernardino 
County, thence turning southerly along 
Interstate 15 to its intersection with 
Riverside Freeway, Route 91, thence 
northeasterly along the Riverside 
Freeway to its intersection with Central 
Avenue, thence easterly along Central 
Avenue to its easterly terminus at 
Alessandro Boulevard, thence easterly 
to the intersection of interstate 215 and 
Route 60, thence easterly along Route 60 
to the intersection of Moreno Beach 
Drive, thence northerly along Moreno 
Beach Drive to its northern terminus, 
thence northerly to the intersection of 
Interstate 10 and Orange Street, thence 
northerly along Orange Street to its 
intersection with Boulder Avenue, 
thence northerly along Boulder Avenue 
to its Intersection with Highland 
Avenue, thence westerly along Highland 
Avenue to its easterly intersection with 
Route 259, thence westerly along Route 
259 to its westerly intersection with 
Highland Avenue, thence westerly along 
Highland Avenue to its intersection with 
Interstate 15 and the point of the 
beginning; providedhowever, That this 
prohibition shall not apply to the 
construction of new facilities by 
respondent. The geographic areas 
defined above are to be interpreted in 
accordance with the 1990 Thomas Street 
Guide and Directory for each of 


Riverside County and San Bernardino 
County. 

VIII 

It is further ordered That, for a period 
of ten (10) years after the date this order 
becomes final, notwithstanding the 
requirements of Paragraph VII. hereof, 
respondent may acquire through default 
or foreclosure proceedings any interest 
in a funeral establishment located in the 
areas defined in Paragraph VII; 
provided, however, That respondent 
must give the Commission notice of such 
acquisition within ten (10) days of the 
acquisition. Within thirty (30) days of 
such acquisition respondent must apply 
for Commission approval of the 
acquisition. If the Commission does not 
approve the acquisition, respondent 
shall divest such interest in accordance 
with the terms of Paragraphs II., III., 8nd 
IV. of this order. From the date of 
acquisition until such time as the 
Commission approves the acquisition or. 
if the acquisition is not approved, until 
the interest is divested, respondent shall 
hold separate, as required by the Hold 
Separate Agreement attached hereto, 
any funeral establishment in which such 
an interest is acquired. 

IX 

It is further ordered That, one year 
after the date this order becomes final 
and annually thereafter for nine (9) 
years, and at such other times as the 
Commission may require, respondent 
shall file with the Commission a verified 
written report of its compliance with 
Paragraphs VII. and VIII. of this order. 
Such reports shall include, but not be 
limited to, a listing of all acquisitions 
and the acquired locations’ addresses, 
including but not limited to acquisitions 
due to default, foreclosure, proceedings 
or purchases in foreclosure, made by 
respondent during the 12 months 
preceding the date of the report. 

X 

It is further ordered That, for the 
purpose of determining or securing 
compliance with this order, subject to 
any legally recognized privilege, and 
upon written request with reasonable 
notice to respondent made to their 
principal offices, respondent shall 
permit any duly authorized 
representative or representatives of the 
Commission: 

A. Access, during the office hours of 
respondent and in the presence of 
counsel, to inspect and copy all books, 
ledgers, accounts, correspondence, 
memoranda and other records and 
documents in the possession or under 
the control of respondent relating to any 
matters contained in this order; 


B. Upon five (5) days’ notice to 
respondent and without restraint or 
interference therefrom, to interview 
officers or employees of respondent, 
who may have counsel present, 
regarding such matters. 

XI 

It is further ordered Thai respondent 
shall notify the Commission at least 
thirty (30) days prior to any proposed 
change in its organization, such as 
dissolution, assignment or sale resulting 
in the emergence of a successor, the 
creation or dissolution of subsidiaries, 
or any other change, that may affect 
compliance obligations arising out of 
this order. 

Appendix I—Agreement To Hold 
Separate 

This Agreement to Hold Separate (the 
“Agreement”) is by and between Service 
Corporation International (“SCI”), a 
corporation organized and existing 
under the laws of the State of Texas, 
with its principal executive offices 
located at 1929 Allen Parkway. Houston. 
Texas, and the Federal Trade 
Commission (the “Commission”), an 
independent agency of the United States 
Government, established under the 
Federal Trade Commission Act of 1914, 
15 U.S.C. 41, et seq. (collectively, the 
“Parties”). 

Premises 

Whereas, On or about September 27, 
1991, SCI entered into an Agreement and 
Plan of Merger with Pierce Brothers 
Holding Company (“Pierce Brothers”), in 
which (1) Pierce Brothers would be 
merged into Pierce Brothers Acquisition 
Corp., a wholly-owned subsidiary of 
SCI, and (2) Pierce Brothers 
shareholders would receive cash and 
SCI common stock (hereinafter the 
“Acquisition”}; and 

Whereas, Both Pierce Brothers and 
SCI own funeral establishments that 
provide funerals to consumers; and 

Whereas, The Commission is now 
investigating the Acquisition to 
determine if the Acquisition would 
violate any of the statutes enforced by 
the Commission; and 

Whereas, If the Commission accepts 
the Agreement Containing Consent 
Order (the “SCI/Pierce Consent 
Agreement”), the Commission must 
place the SCI/Pierce Consent 
Agreement on the public record for 
public comment for a period of at least 
sixty (60) days and may subsequently 
withdraw such acceptance pursuant to 
the provisions of § 2.34 of the 
Commission’s Rules; and 
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Whereas . The Commission is 
concerned that if an understanding is 
not reached preserving the status quo 
ante and holding separate the assets 
and businesses of certain Pierce 
Brothers funeral establishments listed in 
Exhibit A attached hereto and made a 
part hereof (hereinafter “Hold Separate 
Assets'*) until the divestitures 
contemplated by the SCI/Pierce Consent 
Agreement have been made, divestitures 
resulting from any proceeding 
challenging the legality of the 
Acquisition might not be possible or 
might be less than an effective remedy; 
and 

Whereas , If the Commission finally 
accepts the order contained in the SCI/ 
Pierce Consent Agreement. SCI agrees, 
for a period of 10 years after the date the 
order becomes final, to notify the 
Commission of the acquisition, by 
default or foreclosure proceedings, of 
any interest in a funeral establishment 
in three specified geographic areas and 
to hold such funeral establishment 
separate until such time as the 
Commission approves the acquisition or 
the interest is divested; and 

Whereas. The purposes of this 
Agreement are to; (1) Preserve the Hold 
Separate Assets as viable independent 
businesses pending the divestitures 
described in the SCI/Pierce Consent 
Agreement; (2) preserve the 
Commission’s ability to require the 
divestitures of the funeral 
establishments required by the SCI/ 
Pierce Consent Agreement; and (3) 
remedy any anticompetitive aspects of 
the Acquisition; and 

Whereas. SCI’s entering into this 
Agreement shall in no way be construed 
as an admission by SCI that the 
Acquisition is illegal; and 

Whereas. SCI understands that no act 
or transaction contemplated by this 
Agreement shall be deemed immune or 
exempt from the provisions of the 
antitrust laws or the Federal Trade 
Commission Act by reason of anything 
contained in this Agreement. 

Now, Therefore, The Parties agree, 
upon understanding that the 
Commission has not yet determined 
whether the Acquisition will be 
challenged, and in consideration of the 
Commission’s agreement that, unless the 
Commission determines to reject the 
SCI/Pierce Consent Agreement, it will 
not seek further relief from SCI with 
respect to the Acquisition, except that 
the Commission may exercise any and 
all rights to enforce this Agreement, the 
SCI/Pierce Consent Agreement to which 
it is annexed and made a part thereof 
and any order issued against SCI. as 
follows: 


1. SCI agrees to execute and be bound 
by the SCI/Pierce Consent Agreement. 

2. SCI shall hold the Hold Separate 
Assets separate and apart as follows: (i) 
The funeral establishments to be 
divested under Paragraph II of the order 
contained in the SCI/Pierce Consent 
Agreement from the date this Agreement 
is accepted until the first to occur of (a) 
ten business days after the Commission 
withdraws its acceptance of the SCI/ 
Pierce Consent Agreement pursuant to 
the provisions of Section 2.34 of the 
Commission’s Rules or (b) the date the 
divestitures required by the order 
contained in the SCI/Pierce Consent 
Agreement are accomplished; and (ii) 
any funeral establishments acquired by 
SCI through default or foreclosure and 
subject to Paragraph VIII of the order 
contained in the SCI/Pierce Consent 
Agreement from the date SCI acquires 
any interest through default or 
foreclosure in any such funeral 
establishment until (a) the Commission 
grants approval of the acquisition or (b) 
any divestiture ordered by the 
Commission is accomplished. SCI’s 
obligation to hold the Hold Separate 
Assets separate and apart shall be on 
the following terms and conditions and 
for the periods set forth in Exhibit A: 

a. SCI shall hold separate and apart 
the Hold Separate Assets. 

b. Except as provided herein and as is 
necessary to assure compliance with 
this Agreement and the Consent Order. 
SCI shall not exercise direction or 
control over, or influence directly or 
indirectly, the Hold Separate Assets or 
any of their operations or businesses. 

c. SCI shall cause the Hold Separate 
Assets to continue using their present 
names and trade names, and shall 
maintain and preserve the viability and 
marketability of each of the Hold 
Separate Assets and shall not sell, 
transfer, encumber (other than in the 
normal course of business), or otherwise 
impair their marketability or viability. 

d. SCI shall refrain from taking any 
actions that may cause any material 
adverse change in the business or 
financial conditions of the Hold 
Separate Assets. 

e. SCI shall not change the 
composition of the management of the 
Hold Separate Assets, except that SCI 
may fill vacancies and remove 
management for cause. 

f. SCI shall maintain separate 
financial and operating records and 
shall prepare separate Financial 
statements for the Hold Separate Assets 
and shall provide the Commission with 
quarterly and annual financial 
statements for each funeral 
establishment within ten days of their 
availability. 


g. Except as required by law, and 
except to the extent that necessary 
information is exchanged in the course 
of evaluating the Acquisition, defending 
investigations or litigation, or 
negotiating agreements to dispose of 
assets, SCI shall not receive or have 
access to, or the use of. any of the Hold 
Separate Assets’ “material confidential 
information’’ not in the public domain, 
except as such information would be 
available to SCI in the normal course of 
business if the Acquisition had not 
taken place. Any such information that 
is obtained pursuant to this 
subparagraph shall only be used for the 
purpose set out in this subparagraph. 
(“Material confidential information.” as 
used herein, means competitively 
sensitive or proprietary information not 
independently known to SCI from 
sources other than Pierce Brothers, and 
includes but is not limited to pre-need 
customer lists, prices quoted by 
suppliers, or trade secrets.) 

h. All earnings and profits of the Hold 
Separate Assets shall be held separate. 
If necessary. SCI shall provide any or all 
of the Hold Separate Assets with 
sufficient working capital to operate at 
their current levels. 

i. SCI shall refrain from, directly or 
indirectly, encumbering, selling, 
disposing of, or causing to be transferred 
any assets, property, or business of the 
Hold Separate Assets, except that the 
Hold Separate Assets may advertise, 
purchase merchandise and sell or 
otherwise dispose of merchandise in the 
ordinary’ course of business, and SCI 
may sell or otherwise dispose of assets, 
property or business to accomplish the 
divestitures required by any order 
issued against SCI. 

3. The parties agree that, if the 
Commission Finally approves and issues 
the order in the SCI/Pierce Consent 
Agreement, this Agreement shall remain 
in effect until ten (10) years after the 
date said order becomes Final. 

4. Should the Federal Trade 
Commission seek in any proceeding to 
compel SCI to divest itself of the shares 
of Pierce Brothers stock that SCI may 
acquire, or to compel SCI to divest any 
assets or businesses of Pierce Brothers 
that it may hold, or to seek any other 
injunctive or equitable relief, SCI shall 
not raise any objection based upon the 
expiration of the applicable Hart-Scott- 
Rodino Antitrust Improvements Act 
waiting period or the fact that the 
Commission has permitted the 
Acquisition. SCI also waives all rights to 
contest the validity of this Agreement. 

5. For the purpose of determining or 
securing compliance with this 
Agreement, subject to any legally 
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recognized privilege, and upon written 
request with reasonable notice to SCI 
made to its principal office, SCI shall 
make available to any duly authorized 
representative or representatives of the 
Commission: 

a. All books, ledgers, accounts, 
correspondence, memoranda, and other 
records and documents in the 
possession or under the control of SCI 
relating to any matters contained in this 
Agreement, for inspection and copying 
during office hours and in the presence 
of counsel; and. 

b. Upon five (5) days notice to SCI, 
and without restraint or interference 
from SCI, officers or employees of SCI, 
who may have counsel present, for 
interviews regarding any such matters. 

This agreement shall not be binding 
until approved by the Commission. 

Exhibit A— Hold Separate Assets and 
Time Period of Hold Separate 
Obligations 

1. The following six funeral 
establishments shall be held separate 
until the divestiture of Cortner-Pierce 
Brothers Chapel. Pierce Brothers Ingold 
Chapel, Mark B. Shaw, and Rubiodoux 
Mortuary pursuant to the order as is set 
forth in the SCI/Pierce Consent 
Agreement: 

Cortner-Pierce Brothers Chapel. 221 
Brookside Ave., Redlands, CA 92373. 
Pierce Brothers Ingold Chapel, 8277 
Juniper Ave„ Fontana, CA 92335. 

Mark B. Shaw, 1525 N. Waterman Ave., 
San Bernardino, CA 92404. 
McNeamey-Pierce Brothers Mortuary, 
130 S. Willow Ave., Rialto, CA 92376. 
Pierce Brothers Crestlawn Mortuary, 
11500 Arlington Ave., Riverside. CA 
92505. 

Rubidoux Mortuary. 6091 Mission Blvd., 
Riverside, CA 92509. 

2. Any funeral establishment located 
in the area described in Paragraph VII of 
the SCI/Pierce Consent Agreement, in 
which funeral establishment SCI 
acquires an interest through default or 
foreclosure, shall be held separate until 
either the Commission finally approves 
the acquisition of that funeral 
establishment pursuant to Paragraph 
VIII of the SCI/Pierce Consent 
Agreement or the funeral establishment 
is divested. 

Analysis of Proposed Consent Order to 
Aid ftiblic Comment 

The Federal Trade Commission has 
accepted an agreement to a proposed 
consent order from respondent Service 
Corporation International ("SCI"). 

The proposed consent order has been 
placed on the public record for sixty (60) 
days for reception of comments by 


interested persons. Comments received 
during this period will become part of 
the public record. After sixty (60) days, 
the Commission will again review the 
agreement and the comments received 
and will decide whether it should 
withdraw from the agreement or make 
final the agreement’s proposed order. 

The complaint alleges that, SCFs 
acquisition of Pierce Brothers Holding 
Company, will violate section 5 of the 
Federal Trade Commission Act, 15 
U.S.C. 45, and section 7 of the Clayton 
Act, as amended. 15 U.S.C. 18. In the 
relevant geographic market of the cities 
of Fontana, Rialto, Colton, San 
Bernardino, Loma Linda, Grand Terrace 
and Redlands, and the community of 
Bloomington, all located in San 
Bernardino County, California; and the 
city of Riverside and the community of 
Rubidoux, both located in Riverside 
County, California; and their immediate 
environs (hereinafter "San Bernardino/ 
Riverside"), both SCI and Pierce 
Brothers own funeral establishments 
and are actual competitors in the 
provision of funerals. Pierce Brothers is 
the largest firm and SCI the second 
largest firm providing funerals in the 
San Bemardino/Riverside, California 
area. 

The effects of the acquisition may 
have been to substantially lessen 
competition in the following ways, 
among others: (1) By eliminating actual 
competition between SCI and Pierce 
Brothers in the relevant market; and (2) 
by tending to create a dominant firm in 
the relevant market. These effects 
increase the likelihood that, in the 
relevant market, the firms will increase 
prices and restrict output both in the 
near future and in the long term. 

The proposed order requires SCI to 
divest four funeral establishments in 
San Bemardino/Riverside, California. In 
addition, the proposed order requires 
that, for a period of ten (10) years after 
the order becomes final. SCI shall cease 
and desist from acquiring any funeral 
home located within the certain 
described areas in San Bernardino/ 
Riverside without the prior approval of 
the Commission. 

The purpose of this analysis is to 
facilitate public comment on the 
proposed order, and it is not intended to 
constitute an official interpretation of 
the agreement and proposed order or to 
modify in any way their terms. 

Donald S. Clark, 

Secretary. 

|FR Doc. 91-29831 Filed 12-12-91; 8:45 am) 

BILUNG COOC #790-01-41 


(Docket C-3351] 

Connecticut Chiropractic Association; 
Prohibited Trade Practices, and 
Affirmative Corrective Actions 

agency: Federal Trade Commission. 
action: Consent order. 

summary: In settlement of alleged 
violations of federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this consent 
order requires, among other things, an 
association of approximately 350 
chiropractors to cease and desist from 
prohibiting, regulating, or interfering 
with its members offering free services 
or services at discounted fees and from 
prohibiting, regulating, or interfering 
with its members’ advertising. 

DATES: Complaint and Order issued 
November 19,1991.* 

FOR FURTHER tNFORMATION CONTACT: 

Andrew Caverly, Boston Regional 
Office, Federal Trade Commission, 10 
Causeway Street, room 1184, Boston, 
MA 02222-1073. (617) 565-7240. 

SUPPLEMENTARY INFORMATION: On 

Wednesday, May 22,1991, there was 
published in the Federal Register, 56 FR 
23586, a proposed consent agreement 
with analysis In the Matter of 
Connecticut Chiropractic Association, 
for the purpose of soliciting public 
comment. Interested parties were given 
sixty (80) days in which to submit 
comments, suggestions or objections 
regarding the proposed form of the 
order. 

A comment was filed and considered 
by the Commission. The Commission 
has ordered the issuance of the 
complaint in the form contemplated by 
the agreement, made its jurisdictional 
findings and entered an order to cease 
and desist, as set forth in the proposed 
consent agreement, in disposition of this 
proceeding. 

(Sec. 8. 38 Stat. 721; 15 U.S.C. 40. Interprets or 
applies sec. 5. 38 Stat. 719, as amended; 15 
U.S.C. 45) 

Donald S. Clark, 

Secretary. 

|FR Doc. 91-29829 Filed 12-12-91; 8:45 am) 

BILLING COOE 9750-0t-N 


1 Copies of the Complaint and the Decision and 
Order are available from the Commission s Public 
Reference Branch. H-130,6th Street 8 Pennsylvania 
Avenue. NW.. Washington. DC 20580 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Office of the Secretary 

Agency Forms Submitted to the Office 
of Management and Budget for 
Clearance 

On Fridays, the Department of Health 
and Human Services, Office of the 
Secretary publishes a list of information 
collections it has submitted to the Office 
of Management and Budget (OMB) for 
clearance in compliance with the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). The following are those 
information collections recently 
submitted to OMB. 

1. JOBS Evaluations—Baseline Data 
Collection Activities—New—These 
surveys will be administered to AFDC 
recipients in experimental and control 
groups to gather baseline data for the 
Job Opportunities and Basic Skills 
Training (JOBS) program evaluation. 

The baseline data will be used to define 
subgroups, identify participation 
variables, provide description of the 
population at study, assist in tracking 
samples for subsequent surveys, and 
provide control variables for more 
precise impact regressions.— 
Respondents: Individuals—Survey 
Tracking Form—Number of 
Respondents: 17,100; Frequency of 
Response: one time; Average Burden per 
Response: 10 minutes; Estimated Total 
Burden for Survey Tracking Form: 2,850 
hours—Achievement Testing—Number 
of Respondents: 15,300; Frequency of 
Response: one time; Average Burden per 
Response: 1 hour Total Burden for 
Achievement Testing: 15,300 hours— 
Participation Factors and Attitudes 
Survey—Number of Respondents: 

17,100; Frequency of Response: one time; 
Average Burden per Response: 10 
minutes; Total Burden for Participation 
Factors Survey: 2,850 hours—In-Home 
Baseline Survey—Number of 
Respondents: 600; Frequency of 
Response: one time; Average Burden per 
Response: 90 minutes; Total Burden for 
In-Home Baseline: 900 hours—Total 
burden: 21.900 hours. 

OMB Desk Officer: Allison Eydt. 

Copies of the information collection 
packages listed above can be obtained 
by calling the OS Reports Clearance 
Officer on (202) 619-0511. Written 
comments and recommendations for the 
proposed information collection should 
be sent directly to the OMB desk officer 
designated above at the following 
address: OMB Reports Management 
Branch, New Executive Office Building, 
room 3208. Washington. DC 20503. 


Dated: December 5.1991. 

James F. Trickett, 

Deputy Assistant Secretary for Management 
and Acquisition. 

[FR Doc. 91-29832 Filed 12-12-91: 8:45 am] 

BILLING COOE 4150-0*-* 


Centers for Disease Control 

National Committee on Vital and 
Health Statistics (NCVHS) 
Subcommittee on Ambulatory and 
Hospital Care Statistics: Meeting 

Pursuant to Public Law 92-463, the 
National Center for Health Statistics 
(NCHS), Centers for Disease Control, 
announces the following meeting. 

Name: NCVHS Subcommittee on 
Ambulatory and Hospital Care 
Statistics. 

Time and Date: 9 a.m.-5 p.m., January 
13-14,1992. 

Place: Room 303a-305a. Hubert H. 
Humphrey Building, 200 Independence 
Avenue, SW., Washington. DC 20201. 
Status: Open. 

Purpose: The purpose of this meeting 
is for the Subcommittee to continue a 
systematic review of the Uniform 
Hospital Discharge Data Set. The 
Subcommittee also will address other 
aspects of its charge, as time permits. 

Contact Person for More Information: 
Substantive program information as well 
as summaries of the meeting and a 
roster of committee members may be 
obtained from Gail F. Fisher, Ph.D., 
Executive Secretary, NCVHS. NCHS. 
room 1100. Presidential Building, 6525 
Belcrest Road, Hyattsville, Maryland 
20782, telephone 301/436-7050 or FTS 
436-7050. 

Dated: December 9.1991. 

Elvin Hilyer, 

Associate Director for Policy Coordination. 
Centers for Disease Control. 

(FR Doc. 91-29844 Filed 12-12-91; 8:45 am] 

BILUNG CODE 4160-1*-* 


Food and Drug Administration 
[Docket No. 9IN-04501 

Public Workshop; Request for 
Comments 

agency: Food and Drug Administration. 
HHS. 

action: Notice. 

summary: The Food and Drug 
Administration (FDA) is announcing a 
forthcoming 2-day public workshop on 
quality assurance (QA) in the 
manufacture of blood and blood 
products. FDA is further requesting 
written comments on QA issues that 


should be considered for: (1) Discussion 
at the workshop, and (2) inclusion in any 
draft guideline that may result from the 
workshop. 

DATES: The public workshop will be 
held on Tuesday. January 21 and 
Wednesday, January 22,1992, from 8:30 
a.m. to 5:30 p.m. Registration is required 
by January 6,1992. Comments to be 
considered for discussion at the 
workshop should be submitted by 
January 6,1992. Comments to be 
considered for inclusion in any draft 
guideline that may result from the 
workshop should be submitted by 
February 21,1992. 

ADDRESSES: The public workshop will 
be held at the Holiday Inn, 8120 
Wisconsin Ave., Bethesda, MD 20814, 
301-652-2000. Interested persons must 
register for the workshop with 
Crosspaths Management Systems. Two 
Wisconsin Ave., suite 600, Chevy Chase, 
MD 20815, 301-654-4600, FAX 301-654- 
6334. Submit written comments to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, 
room 1-23,12420 Parklawn Dr., 
Rockville, MD 20857. Comments should 
be identified with the docket number 
found in brackets in the heading of this 
notice. 

FOR FURTHER INFORMATION CONTACT: 

Ann Reed Gaines, Center for Biologic 
Evaluation and Research (HFB-132), 
Food and Drug Administration. 8800 
Rockville Pike. Bethesda. MD 20892. 
301-295-6188. 

SUPPLEMENTARY INFORMATION: 

I. Background 

Significant changes have occurred in 
recent years in the manufacture of the 
blood and blood products licensed and 
regulated by FDA. Of particular note are 
changes in the testing performed to help 
ensure the safety and quality of these 
products. The tests performed, as well 
as the technologies used in the tests, 
have increased in both number and 
complexity. With such increases comes 
an inevitable, increased likelihood for 
errors and accidents in manufacturing 
that may compromise the safety and 
quality of these blood products. 

Minimizing potential errors and 
accidents in blood product 
manufacturing is the purpose of QA. 
Rather than the more traditional 
correction of errors and accidents 
retroactively, QA provides for 
prevention of errors and accidents 
proactively. To do so, the manufacturing 
steps most prone to errors and accidents 
are identified. Additional safeguard 
steps, aimed at preventing those errors 
and accidents from occurring, are then 
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incorporated into the manufacturing 
standard operating procedures. The 
effectiveness of these safeguard steps in 
then monitored on a regular basis and 
modified if necessary. 

FDA believes that development and 
implementation of QA programs is both 
necessary and timely for blood product 
manufacturers. Toward this end, FDA 
has scheduled a public workshop, 
intended to facilitate exchanges of 
information and comments among FDA, 
blood product manufacturers, and other 
interested parties. To provide a basis for 
discussion at the workshop. FDA formed 
a working group to develop an agenda 
and a QA background information 
document. The working group includes 
staff from the Divisions of Transfusion 
Science. Inspections and Surveillance, 
and Product Certification, within the 
Center for Biologies Evaluation and 
Research. FDA. and from the Division of 
Field Investigations. Office of 
Regulatory Affairs. FDA. 

II. Background Information Document 

The QA background information 
document developed for the workshop 
discusses general concepts of QA and 
specific critical areas in the manufacture 
or blood products, i.e., those in which 
errors and accidents could compromise 
the safety and quality of the blood 
products. The critical areas included are 
as follows: (1) Donor suitability; (2) 
blood collection; (3) blood component 
preparation; (4) blood testing; (5) blood 
labeling; (6) blood storage and 
distribution; (7) computer applications; 
(8) personnel training; (9) errors, 
accidents, and adverse reactions; (10) 
quality assurance audits; and (11) 
quality management. Examples of 
specific steps to be considered in the 
development of a QA program are 
provided for each critical area. 

Copies of the background information 
document will be sent to registrants for 
the workshop in advance of the 
workshop. A copy of the background 
information document will be placed on 
file with the Dockets Management 
Branch (address above) under the 
docket number found in brackets in the 
heading of this notice as soon as that 
document is available. 

III. Request for Comments 

FDA is requesting written comments 
on topics to be considered for: (1) 
Discussion at the workshop, and (2) 
inclusion in any draft guideline that may 
result from the workshop. FDA will 
consider the comments received by the 
workshop and in response to this notice 
in any draft QA guideline that is 
developed in the future. Two copies of 
any comments should be submitted. 


except that individuals may submit one 
copy. Received comments are available 
for public examination in the Dockets 
Management Branch (address above) 
between 9 a.m. and 4 p m., Monday 
through Friday. 

IV. Authority 

This notice is issued and published 
under 8 10.65(b)(i) through (b)(3) (21 CFR 
10.65 (b)(1) through (b)(3)), which 
provides for open public meetings. Open 
public meetings may be held to discuss 
matters pending before FDA that are in 
the public interest (e.g., QA for the 
manufacture of blood and blood 
products). Any interested person may 
attend an open public meeting and may 
participate in the discussion, although 
interested persons are required to 
register in advance to attend this 
meeting, as specified in this notice. 

Dated: December 9.1991. 

Michael R. Taylor, 

Deputy Commissioner for Policy. 

[FR Doc. 91-29818 Filed 12-12-91; 8:45 am] 

BILLING COO€ 4160-01-tf 


Health Resources and Services 
Administration 

Notice of Filing of Annual Report of 
Federal Advisory Committee 

Notice is hereby given that pursuant 
to section 13 of Public Law 92-463, the 
Annual Report for the following Health 
Resources and Service Administration’s 
Federal Advisory Committee has been 
filed with the Library of Congress: 
National Advisory Council on the 
National Health Service Corps. 

Copies are available to the public for 
inspection at the Library of Congress 
Newspaper and Current Periodical 
Reading Room, room 1026, Thomas 
Jefferson Building, Second Street and 
Independence Avenue, SE., Washington, 
DC, or weekdays between 9 a.m. and 
4:30 p.m. at the Department of Health 
and Human Services, Department 
Library, HHS North Building, room G- 
619. 330 Independence Avenue, SW., 
Washington. DC, telephone (202) 619- 
0791. Copies may be obtained from: 
Anna Mae Voigt, National Advisory 
Council on the National Health Service 
Corps, room 7A-23. Parklawn Building, 
5600 Fishers Lane. Rockville. Maryland 
20857, Telephone (301) 443-1470. 

Dated: December 9.1991. 

Jackie E. Baum, 

Advisory Committee Management Officer. 
HRS A. 

|FR Doc. 91-29819 Filed 12-12-91; 8:45 am) 

BILUNG COO€ 4160-1*41 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Community Planning and 
Development 

(Docket No. N-91-1917; FR-2934-N-56I 

Federal Property Suitable as Facilities 
To Assist the Homeless 

agency: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD. 
action: Notice. 

summary: This Notice identifies 
unutilized and underutilized Federal 
property determined by HUD to be 
suitable for possible use for facilities to 
assist the homeless. 
effective date: December 13,1991. 
addresses: For further information, 
contact James Forsberg, Department of 
Housing and Urban Development, room 
7262, 451 Seventh Street SW.. 
Washington, DC 20410; telephone (202) 
708-4300; TDD number for the hearing- 
and speech-impaired (202) 708-2565. 
(These telephone numbers are not toll- 
free.) 

SUPPLEMENTARY INFORMATION: In 

accordance with the December 12.1988 
court order in National Coalition for the 
Homeless v. Veterans Administration, 
No. 88-2503-OG (D.D.C.), HUD 
publishes a Notice, on a weekly basis, 
identifying unutilized and underutilized 
Federal buildings and real property 
determined by HUD to be suitable for 
use for facilities to assist the homeless. 
Today’s Notice is for the purpose of 
announcing that no additional properties 
have been determined suitable this 
week. 

Dated: December 10,1991. 

Paul Roitman Bardack, 

Deputy Assistant Secretary for Economic 
Development. 

[FR Doc. 91-29632 Filed 12-11-91; 8:45 am) 
BILLING COOE 4210-2B-M 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

Supplementary Rules of Certain Public 
Lands Managed by the Bureau of Land 
Management, Las Vegas District 

agency: Bureau of Land Management. 
Department of the Interior. 
action: Proposed Rules for Certain 
Public Lands Managed by the Bureau of 
Land Management within the Las Vegas 
District, Las Vega9, Nevada. 
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summary: Proposed rules are necessary 
for the management of actions, 
activities, and public use on certain 
public lands which may have or are 
having adverse impacts on persons 
using public lands, on property, and on 
resources located on public lands 
located in, or acquired for inclusion 
within, the Red Rock Canyon National 
Conservation Area (NCA). Stateline 
Resource Area, Las Vegas District, in 
the State of Nevada. The supplementary 
rules consists of rules and legal 
definitions which support the rules. 

The affected lands are located in the 
following areas: 

Mount Diablo Meridian 

T. 20 S.. R. 57 EL. 

Sec. 24. 25. and 36. 

T. 20 S.. R. 58 E.. 

Sec. 8. 9.10.11,12.13,14,15,16.17: Lots 1- 
4 and EA. E AW Aof Sec. 18; Lots 1-4 
and EA. EAW Aof Sec. 19; 

Sec. 20, 21.22. 23. 24. 25. 28. 27. 28. 29; Lots 
1-4, EA. E AWAof Sec. 30; Lots 1-4. E A. 
EAW Aof Sec. 31: 

Sec. 32. 33, 34, 35. 30. 

T. 20 S.. R. 59 E.. Lots 1-4 and EA. EAW A. of 
Sec. 7; 

Sec. 8. 9; NV* of Sec. 10; Lots 1-12 of Sec. 

17; Lots 1-4 and EA. EAW A. of Sec. 18; 
Lots 3-12 and E ASWA, SEV-iof Sec. 19; 
Lots 1-4 of Sec. 20; Lots 1-4 and EA, E A 
W Aof Sec. 30; Lots 1-4 and EA. EA 
W A, of Sec. 31: S A( within) of Sec. 32. 

T. 21 S.. R. 57 E.. Lots 1-4 and SAN Aand SA, 
of Sec. 1; 

Sec. 12.13. 24. 25. 36. 

T 21 S.. R. 58 E. Lots 2, 3. 4 and SW ANEA. 
WttSEy*NEV4. SANWA. sw a, W A 
neasea, seaneasea, w asea, 

SEy4SEy4. of Sec. 1; Lots 1-4, SANA. 
SAof Sec. 2: Lots 1-4. SANA, SAof Sec. 
3; Lots 1-4, S A, N A.S Aof Sec. 4; Lots 1— 
4, SANA. S A of Sec. 5; Lots 1-7. S A 
NEy4. SEy4NWy4, EASWA, SEAof Sec. 
6: Lots 1-4. E A, EAW Aof Sec. 7; 

Sec. 8. 9,10,11.12,13,14.15; NANA. SEy 4 
NEA. SW J /4NWy4, SAof Sec. 16; 

Sec. 17; Lofs 1-4. E’A. EAW Aof Sec. 18; 

Lots 1-4, EA. EAWA of Sec. 19; 

Sec. 20. 21, 22, 23: EANEA, EAW ANEA, 
NWANWANEA, NANWV4, SWV< 

nw‘4. naseanwa. swyiSEy4Nwy4, 
vv/ssw a, w ase asw a, e a ne a 

SEA. NE ASW ASEA; SE ASE Aof Sec. 
24; WANWANEA, SEANW ANEA. 
SWy4NEy4. WA, W AEASEA, WASEA 
of Sec 25’ 

Sec. 28. 27. 28. 29. Lots 1-4. E'/4, EVhWViof 
Sec. 30; Lots 1-4. EV4, EViWViof Sec. 31: 
Sec. 32.33: NH, SWV*. N'ASE'/,. SWV4 
SEV.of Sec 34: EVi. NW'/.of Sec. 35: WV4 
EV4NE'/,. W'-^NEV,. WVi. NViSEVi. 
SW'/.SEy*. WV4SE%SEy«of Sec 36. 

T. 21 S.. R. 59 E., SviNWiAof Sec. 3: Lots 3. 4 
(within). Lois 5-8, and SV4NWV4. SWV4. 
of Sec. 4: Lots 1-4 and SV4NV4. SVi. of 
Sec. 5: Lots 1.2. 7 and SViNEVi. S'/iSEV. 
SE'/.NW’A, N viNW'ANEV4SW Vi. SMi 
S'ANE'ASW'A, SE'ASWV,. EViSE'A, SVi 
NE'ASW'ASEVi, NViNWViSWViSE'Aof 
Sec. 8; Lots 1-4, E'A, E'AWVi of Sec. 7; 


Sec. 8.9: Lots 15-18 of Sec 10; Lots 3.4 and 
NViNWA, of Sec 16; Lots 1-7 and NV4 
NViof Sec. 17; Lots 5-17 and NViNEV,. 
NE'ANW'A, of Sec. 18; Lots 1-4 and E'A. 
EViWViof Sec. 19. 

T. 22 S.. R. 58 E.. Lots 1-4 and S'AN'A, N'A 
SE'A. SE'ASE'Aof Sec. 1: Lots 1-3 and 
SVANVA, NttSWVi. NWy.SE'Aof Sec. 2; 
Lots 3. 4 and SWy«NWy«. SVASWy,. 
SEy,of Sec. 3; Lots 1-4 and SVANVA. SViof 
Sec 4; Lots 1-4 and SVANVA, SViof Sec. 5; 
Lots 1.2. 7-13. SVANE'A, SE'ASW'A. SEV, 
of Sec. 6; Lots 1-4. E’A, and E'AWVAof 
Sec 7* 

Sec. 8, 9. 10; Lots 1-4 and NA, SWA of Sec. 
11; Lots 1-6 and EA, SEy4SWy4of Sec. 

12; Lota 1. 2 and EA. EAWA, W ASWA 
of Sec. 13; Lots 1-10 and W ANW A. 
SWAof Sec. 14; 

Sec. 15,16.17; Lots 1-^4 and EA. EAW Aof 
Sec. 18; NE Aof Sec. 20; 

Sec. 21, 22, Lota 1-8 and SAof Sec. 23: Lota 
1-4 and NA. SWAof Sec. 24; Lots 1-5 
and SWy4NEy4, W AWA, SEy4NWy4, 
EASWA, WASEA. SEASEA, of Sec. 

25; Lota 1. 2 and N’A. SWA. EASEAof 
Sec. 26; 

Sec. 27, 28; Lots 1-6 and NANEA, W Aof 
Sec. 33; Lota 1-13 and W ANEA. NEA 
NW Aof Sec. 34; Lots 1-11, and EAEA, 
NW ASE Aof Sec. 35; 

Sec. 36. 

T.22 S.. R. 59 E., Lot 4 (within). Lota 5, 0. 7 and 
SEANW A(within. EASWA. NWy4SEy4 
(within) SW ASEA. SEy4SEy4(within) of 
Sec. 0; Lots 1-4 and NANEA, N ASWA 
NEy4, EANW A. EASWA, SANEA 

sw asea. w asw ase a, seaswa 

SEy4, SEy4SEy40f Sec. 7; WANWA, 
SWA. SWy4SEy40f Sec. 8; WANEA, 

NW »/40f Sec. 17; Lots 1.2 and NEA, EA 
NWy4of Sec. 18. 

T. 23. S.. R. 58 E., Lots 1-4 and SANA, SAof 
Sec. 1: Lota 1-4 and SANA. SAof Sec. 2; 
Lots 1-4 and SANA, SAof Sec. 3; Lots 
1-4 and SANA. SAof Sec. 4; 

Sec. 9,10.11,12. 

dates: Comments may be submitted on 
or before January 13,1992. 

ADDRESSES: Interested parties may 
submit comments on the proposed 
supplementary rules to Ben F. Collins. 
District Manager. Las Vegas District 
Office, 4765 W. Vegas Drive, PO Box 
26569, Las Vegas, Nevada 89120. 

FOR FURTHER INFORMATION CONTACT: 
Randy August, Bureau of Land 
Management, Stateline Resource Area, 
P.O. Box 26569, Las Vegas, Nevada 
89126, Telephone: 702-647-5000. 
SUPPLEMENTARY INFORMATION: The 
Nevada State Director of the Bureau of 
Land Management is establishing these 
supplementary rules which are 
necessary for the protection of persons, 
property and public lands and resources 
within the Red Rock Canyon National 
Conservation Area (NCA), lands 
acquired for inclusion in the Red Rock 
Canyon NCA, and all lands that may be 
incorporated into Red Rock Canyon 
NCA, in the Las Vegas District, as 
provided for in 43 CFR 8365.1-6. 


Violations of these rules are punishable 
by a fine not to exceed $100,000.00 
($200,000 if the violator is a corporation), 
imprisonment not to exceed 12 months, 
or both, as provided for under the 
Federal Land Policy Management Act 
(Pub. L. 94-579) as amended by 18 U.S.C. 
3571(b)(5). 

Some of the proposed supplementary 
rules make reference to "designated" 
roads, "designated" fruits, nuts, plants, 
or berries, "designated" trails, and so 
on. Those designations are currently 
being developed as part of the resource 
management planning process for the 
Red Rock Canyon National 
Conservation Area. Those designations 
may not become final until after these 
supplementary rules take effect. 

Supplementary Rules, Red Rock Canyon 
National Conservation Area 

Section 1.0 Definitions and 
Administrative Provisions 

1.1 Definitions 

The following definitions shall apply 
to all regulations in 43 CFR part 8360, 
unless modified within a specific part or 
regulation: 

Abandonment means the voluntary 
relinquishment of control of property for 
longer than a period specified with no 
intent to retain possession. 

Accident means the collision, 
intentional or unintentional, of a vehicle 
with another vehicle, bicycle, 
pedestrian, structure, sign, or fixed 
object. 

Administrative activities means those 
activities conducted under the authority 
of the Bureau of Land Management for 
the purpose of safeguarding persons or 
property, implementing management 
plans and policies developed in 
accordance and consistent with the 
regulations in this chapter, or repairing 
or maintaining government facilities. 

Bicycle means every device, other 
than wheelchairs, propelled solely by 
human power upon which a person or 
persons may ride on land, having one, 
two, or more wheels. 

Camping means the erecting of a tent 
or shelter of natural or synthetic 
material, preparing a sleeping bag or 
other bedding material for use, or 
parking of a motor vehicle, motor home 
or trailer for the apparent purpose of 
overnight occupancy. 

Cultural resource means material 
remains of past human life or activities 
that are of significant cultural interest 
and are at least 50 years of age. This 
term includes, but shall not be limited 
to, objects made or used by humans, 
such as pottery, basketry, bottles, 
weapons, weapon projectiles, tools, 
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structures or portions of structures, or 
any portion or piece of the foregoing 
items, and the physical site, location, or 
context in which they are found, or 
human skeletal materials or graves. 

Designated road means a road or 
roads identified on a map of designated 
roads which will be maintained and 
available for public inspection at the Las 
Vegas District Office, Bureau of Land 
Management, and at the Red Rock 
Canyon National Conservation Area 
Visitor Center, and which are also 
posted as designated roads through the 
posting of appropriate signs or markers. 
Any road with any signed or physical 
barriei, including posts, branches, or 
rocks, is not a designated road. 

Designated trails means a trail or 
trails identified on a map of designated 
trails which will be maintained and 
available for public inspection at the Las 
Vegas District Office, Bureau of Land 
Management, and at the Red Rock 
Canyon National Conservation Area 
Visitor Center, as well as any trail or 
route designated for a specific use by 
the posting of appropriate signs. 

Firearm means a loaded or unloaded 
pistol, rifle, shotgun or other weapon 
which is designed to, or may be readily 
converted to. expel a projectile by the 
ignition of a propellant. 

Hunting means taking or attempting to 
take wildlife, except trapping. 

Motor vehicle means every vehicle 
that is self-propelled by a non-living 
power source, including any vehicle that 
is propelled by electric power, but not 
operated upon rails or upon water. 

Operator means a person who 
operates, drives, controls, or otherwise 
has charge of a mechanical mode of 
transportation or any other mechanical 
equipment. 

Paleontological means pertaining to 
ancient life forms, and includes but is 
not limited to fossilized remains of plant 
and animal life. 

Permit means a written authorization, 
from an authorized officer of the Bureau 
of Land Management, to engage in uses 
or activities that are otherwise 
prohibited, restricted, or regulated. 

Person means an individual, firm, 
corporation, society, association, 
partnership, or private or public body. 

Pet means a dog, cat or any animal 
that has been domesticated. 

Picnic area means any area set aside 
or designated for picnic use by either the 
posting of appropriate signs, or by the 
provision of picnic tables. 

Possession means exercising direct 
physical control or dominion, with or 
without ownership, over property, or 
archaeological, cultural or natural 
resources. 


Property means both real and 
personal property. 

Red Rock Canyon National 
Conservation Area means all lands 
owned by the United States and 
included within, acquired for inclusion 
within, or which are later incorporated 
within, the Red Rock Canyon National 
Conservation Area. This includes lands 
owned by the United States, but 
managed by the Nevada Division of 
State Parks or another organization or 
agency, pursuant to a cooperative 
management agreement. See Public Law 
101-621, entitled “Red Rock Canyon 
National Conservation Area 
Establishment Act of 1990.” 

Rock art means images and symbols 
engraved into, pecked into, scratched 
upon, painted upon, or otherwise 
marked into or on geological features by 
past residents of or visitors to Red Rock 
Canyon National Conservation Area, 
and which are at least one hundred 
years old, including but not limited to 
petroglyphs, pictographs, and 
inscriptions. 

Smoking means the carrying or 
possession of lighted cigarettes, cigars 
or pipes, or the intentional and direct 
inhalation of smoke from these objects. 

Take or taking means to pursue, hunt, 
harass, harm, shoot, trap, net, capture, 
collect, kill, wound, or attempt to do any 
of the above. 

Traffic means pedestrians, ridden or 
herded animals, vehicles, and other 
conveyances, either singly or together 
while using any road, trail, street or 
other thoroughfare for purpose of travel. 

Traffic control device means any sign, 
painted roadway marking, or other 
device or means for controlling or 
directing vehicle traffic. 

Trap means a snare, trap. mesh, wire 
or other implement, object or 
mechanical device designed to entrap or 
kill animals other than fish. 

Trapping means taking or attempting 
to take wildlife with a trap. 

Unattended means failure to exercise 
direct control over property. 

Unloaded , as applied to weapons and 
firearms, means that: (1) There is no 
unexpended shell, cartridge, or 
projectile in any chamber or cylinder of 
a firearm or in a clip or magazine 
inserted in or attached to a firearm: 

(2) A muzzle-loading weapon does not 
contain gun powder in the pan, or the 
percussion cap is not in place; and 

(3) Bows, crossbows, spear guns or 
any implement capable of discharging a 
missile or similar device by means of a 
loading or discharging mechanism, when 
that loading or discharging mechanism 
is not charged or drawn. 

Vehicle means every device in, upon, 
or by which a person or property is or 


may be transported or drawn on land, 
except devices used exclusively upon 
stationary rails or track. 

Weapon means a firearm, compressed 
gas or spring-powered pistol or rifle, 
bow and arrow, crossbow, blowgun, 
spearguns, slingshot, irritant gas device, 
explosive device, or any other 
implement designed to discharge 
missiles or projectiles; hand-thrown 
spear, edged weapons, nun-chucks, 
clubs, billy-clubs, and any device 
modified for use or designed for use as a 
striking instrument; and includes any 
weapon the possession of which is 
prohibited under Nevada law. 

Wildlife means any member of the 
animal kingdom and includes a part, 
product, egg or offspring thereof, or the 
dead body or part thereof, except fish. 

1.2 Permits 

(a) An authorized officer may issue a 
permit to authorize an otherwise 
prohibited or restricted activity. Such 
permits may contain reasonable 
restrictions necessary to preserve and 
protect public lands and their resources, 
and to minimize interference with and 
inconvenience to other visitors to Red 
Rock Canyon National Conservation 
Area. 

(b) Violation of the terms and 
conditions of a permit is prohibited. 

Section 2.0 Vehicle Operations and 
Traffic Safety 

2.1 Unsafe Operation 

The following are prohibited: 

(a) Failing to maintain that degree of 
control of a vehicle necessary to avoid 
danger to persons, property or wildlife. 

(b) Operating a motor vehicle in a 
manner which unnecessarily causes its 
tires to squeal, skid, or break free of the 
road surface. 

(c) Operating a vehicle without due 
care or at a speed greater than that 
which is reasonable and prudent 
considering wildlife, pedestrians, traffic, 
weather, road and light conditions and 
road character. 

2.2 Towing or Moving Vehicles 

(a) No person shall tow or move a 
vehicle that has been involved in an 
accident without first notifying an 
authorized officer, unless the position of 
the vehicle constitutes a hazard or prior 
notification is not practicable, in which 
case notification shall be made before 
the vehicle is removed from Red Rock 
Canyon National Conservation Area. 

(b) Failure to notify an authorized 
officer is required in the preceding 
subsection is prohibited. 
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2.3 Weight, Width, and Length 
limitations 

(a) The following restrictions are 
hereby established for the Red Rock 
Canyon Scenic Loop Drive: 

(i) No vehicle, or vehicle and trailer 
combination, may be operated which 
exceeds thirty-five thousand (35,000) 
pounds gross vehicle weight. 

(ii) No vehicle may be operated which 
exceeds eight feet in width. 

(iii) No vehicle, towing any trailer, 
may be operated when the length of the 
trailer exceeds 35 feet. 

(b) Operating a vehicle on the Red 
Rock Canyon Scenic Loop Drive, when 
that vehicle exceeds any of the weight, 
width, or length restrictions listed 
above, is prohibited. 

(b) Exemptions. The weight, width, 
and length restrictions listed in this 
section do not apply to vehicles used by 
any federal, state, county, or local 
government agency, or to privately 
owned vehicles performing work for any 
such agency. 

2.5 Obstructing Traffic 

The following are prohibited: 

(a) Stopping, parking, or leaving any 
vehicle, whether attended or 
unattended, upon the paved, graded, or 
maintained surface of a road, so as to 
leave less than ten (10) feet of the width 
of the same traffic lane for the free or 
unobstructed movement of other 
vehicles is prohibited, except in the 
event of accident or other conditions 
beyond the immediate control of the 
operator, or as otherwise directed by an 
authorized person. 

(b) Causing or permitting a vehicle 
under one’s control to obstruct traffic by 
driving so slowly as to interfere with the 
normal flow of traffic, or in any other 
manner, is prohibited. 

2.6 Bicycles 

Except when specifically allowed by 
permit, the following are prohibited: 

(a) The use of bicycles except on 
paved roads and parking areas, other 
roads or routes open to motor vehicles, 
and on routes or trails designated for 
bicycles use. Such designations may be 
by the posting of signs or may be 
identified on a map which shall be 
available at the Las Vegas District 
Office and the Red Rock Canyon 
National Conservation Area Visitor 
Center. 

(b) Possessing a bicycle in a 
wilderness area established by Federal 
statute. 

(c) On roads, riding a bicycle other 
than on the right side of the roadway. 

(d) On roads, riding a bicycle abreast 
of a bicycle being ridden on the right 
side of the roadway. 


2.7 Travel and Parking Off Designated 
Roads 

(a) Travel. (1) Operating a motor 
vehicle off of. but less than 20 feet from, 
a designated road or parking area is 
classified as a minor disturbance to 
natural features. Such disturbance of 
natural features is prohibited. 

(2) Operating a motor vehicle off of, 
and 20 feet or further from, a designated 
road or parking area is classified as a 
major disturbance to natural features. 
Such disturbance of natural features is 
prohibited. 

(b) Parking. (1) Parking a motor 
vehicle off of, but less than 20 feet from, 
a designated road or parking area is 
classified as a minor disturbance to 
natural features. Such disturbance of 
natural features is prohibited. 

(2) Parking a motor vehicle off of, and 
20 feet or further from, a designated 
road or parking area, is classified as a 
major disturbance to natural features. 
Such disturbance of natural features is 
prohibited. 

2.8 Maintaining Vehicles 

Lubricating or repairing any vehicle, 
except repairs necessitated by 
emergency, is prohibited. 

Section 3.0 Public Use and Recreation 

3.1 Fireworks and Explosives 

(a) The possession and use of 
fireworks is prohibited, except pursuant 
to the terms and conditions of a permit. 

(b) The possession and use of 
explosives and blasting agents is 
prohibited, except pursuant to the terms 
and conditions of a permit. This section 
shall not apply to explosives carried 
aboard vehicles being driven through 
Red Rock Canyon National 
Conservation Area on a state highway, 
provided that the persons possessing or 
transporting such explosives are in 
compliance with all other applicable 
state and federal laws, rules, and 
regulations controlling the possession 
and transportation of explosives. 

3.2 Weapons 

(a) The following are prohibited 
within Red Rock Canyon National 
Conservation Area: 

(1) Possession of a loaded firearm, 
except as authorized under subsections 
(b) or (c). following. 

(2) Intentional discharge of any 
weapon, except as authorized under 
subsec'’ons (b) or (c). following. 

(3) Possession of an unregistered 
firearm, w-hen registration of the firearm 
is required by either the State of Nevada 
or Clerk County. 

(b) The possession of loaded firearms, 
and the use of weapons, is allowed 


when the possessor is at the time of 
possession involved in hunting within 
Red Rock Canyon National 
Conservation Area in accordance with 
state law, and in compliance with the 
restrictions contained in sections 3.4(c) 
and 3.4(d) of these Supplementary Rules. 

(c)(1) The District Manager may, 
through the posting of appropriate signs, 
designate an area or areas within Red 
Rock Canyon National Conservation 
Area for target shooting. Within such an 
area, the possession of loaded firearms 
and the use of weapons is allowed for 
the purpose of target shooting. 

(2) Where target shooting is allowed, 
the following are prohibited: 

(i) The use of glass targets. 

(ii) Failure to remove targets and 
spent shell casings. 

3.3 Trapping 

(a) Trapping is allowed in accordance 
with state law, except within designated 
listed as closed to trapping. 

(b) The following areas are closed to 
trapping: 

(1) Those portions of Red Rock 
Canyon National Conservation Area 
north of State Highway 160, on the east 
side of the Spring Mountain range, and 
which are located below the elevation of 
5,000 feet 

(2) All areas within one mile of any 
designated hiking trail, or of any trail 
designated for the use of horses and 
pack animals. Such designations will be 
identified on a map which will be made 
available for public inspection at the 
Red Rock Canyon National 
Conservation Area Visitor Center, and 
at the Las Vegas District Office of the 
Bureau of Land Management. 

(c) Trapping, in an area designated as 
closed to trapping, is prohibited. 

3.4 Hunting 

(a) Hunting is allowed in accordance 
with state law, except within areas 
designated as closed to hunting. 

(b) Loaded firearms are prohibited, 
and no weapons may be discharged, 
within any area designated as closed to 
hunting. 

(c) For purposes of public safety, the 
following area is designated as closed to 
hunting: 

(1) Those areas of Red Rock Canyon 
National Conservation Area north of 
State Highway 160, on the east side of 
the Spring Mountain range, and which 
are located below the elevation of 5,000 
feet; except that hunting for bighorn 
sheep, in accordance with state law, is 
allowed below the elevation of 5.000 feet 
in the following two areas: 
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Mount Diablo Meridian 

R. 58 E.. T. 20 S.. NVfe of Section 36 
R. 60 E.. T. 20 S.. NW/4 of Section 31 

3.5 Fires 

The following are prohibited; 

(a) Lighting, tending, or maintaining 
any fire, except in a stove or grill 
provided for such purpose. This 
prohibition doe9 not apply to camp 
stoves, such as portable gasoline stoves 
or charcoal grills, brought by visitors for 
the purpose of cooking.* 

(b) Throwing or discarding lighted or 
smoldering material in a manner that 
threatens, causes damage to. or results 
in the burning of property or resources. 

(c) Gathering plant material for use as 
fuel in any fire, or using as fuel in any 
fire plant materials gathered within Red 
Rock Canyon National Conservation 
Area. 

3.6 Glass Containers 

The possession of glass containers, 
except within vehicles, camping areas, 
and picnic areas, is prohibited. 

3.7 Human Waste 

(a) Human fecal matter, including 
paper or other items contaminated with 
human fecal matter, may be deposited 
or disposed of only in restrooms, toilets, 
or other facilities designed or designated 
for the disposal of human fecal matter. 
Where such facilities are not provided 
or available, human fecal matter must 
be packed out or otherwise removed 
from the Red Rock Canyon National 
Conservation Area. 

(b) Depositing or disposing of human 
fecal matter within Red Rock Canyon 
National Conservation Area, other than 
at facilities designed or designated for 
such disposal or deposit, is prohibited. 

3.8 Preservation of Natural and 
Cultural Resources 

(a)(1) An authorized person may 
designate fruits, nuts, seeds, plants, 
berries, and similar plant materials 
which may be collected for personal use 
within Red Rock Canyon National 
Conservation Area. Such designations 
may, if appropriate, specify a maximum 
amount that may be collected for 
personal use. Collection of plant 
materials in excess of the designated 
maximum is prohibited. 

(2) Collection of plant materials, other 
than those designated under (a)(1) 
above, is prohibited; except that the 
District Manager may authorize 
collections other than those in (a)(1) 
above through the issuance of a permit; 
and except for removal, collection, and/ 
or transplantation of plants and plant 
materials for official purposes such as 


landscaping and trail maintenance and 
construction. 

(b) The following are prohibited: 

(1) Possessing, destroying, taking, 
injuring, defacing, removing, harassing, 
or disturbing from its natural state living 
or dead wildlife, or the parts or 
productrs thereof, such as antlers or 
nests, except when incident to hunting 
conducted in accordance with state law. 

(2) Introducing wildlife, fish, or plants, 
including their reproductive bodies, into 
Red Rock Canyon National 
Conservation Area, except when 
authorized by the District Manager for 
administrative activities, or pursuant to 
the terms and conditions of a permit 

(3) Digging for, removing, destroying, 
damaging, or disturbing artifacts or 
other cultural resources, or using any 
device for detecting metal, except when 
allowed by permit. 

(4) Feeding, attemtping to feed, riding, 
attempting to ride, petting or touching, 
or otherwise harrassing or disturbing 
wild horses or burros, except pursuant 
to the terms and conditions of a permit. 

(5) Collecting wood or other plant 
material for use in a campfire. 

(6) Tossing, throwing, or rolling rocks 
or other items inside caves or caverns, 
into valleys, canyons, or caverns, or 
down hillsides or mountainsides. 

(7) Possessing, destroying, defacing, 
digging, or removing rocks, cave 
formations or parts thereof, or fossilized 
or nonfossilized paleontological 
specimens. 

3.9 Pets 

(a) The following are prohibited: 

(1) Allowing a pet to make noise that 
is unreasonable considering location, 
time of day or night, and impact on 
public land users. 

(2) At developed sites including 
campgrounds, picnic areas, and nsitor 
centers, failing to remove waste 
deposited by a pet. 

(3) Allowing a pet. other than a 
seeing-eye dog, hearing-ear dog. or other 
animal specifically trained to assist a 
handicapped person, to enter buildings 
operated by the Bureau of Land 
Management. 

(4) Leaving a pet unattended and tied 
to an object. 

(5) Failing to crate, cage, restrain on a 
leash which shall not exceed 9 ix feet in 
length, or otherwise physically confine a 
pet at all times. 

(b) Pets or feral animals that are 
running-at-large and observed in the act 
of killing, injuring, or molesting humans, 
livestock, or wildlife may be destroyed 
by an authorized person if necessary for 
public safety or the protection of 
livestock or wildlife. 


(c) Pets running-at-large may be 
impounded, and may be turned over to 
Clark County Animal Control or to 
another appropriate organization which 
will accept, care for, and dispose of such 
pets. The owner of such pets may be 
charged reasonable fees for kennel or 
boarding costs, feed, veterinary care, 
and transportation. 

(d) This section does not apply to dogs 
used by authorized Federal, State, and 
local law enforcement officers in the 
performance of their official duties. 

3.10 Horses and Pack Animals 

Except when authorized by permit, 
the following are prohibited: 

(a) The use of horses or pack animals 
in picnic areas, or on trails other than 
those designated as open to horses and 
pack animals. Such designations will be 
identified on a map which will be 
available for public inspection at the 
Red Rock Canyon National 
Conservation Area Visitor Center and at 
the Las Vegas District Office. 

(b) The use of horses or pack animals 
on a paved road, except: 

(1) Where such travel is necessary to 
cross the road. 

(2) When the road has been closed to 
motor vehicles. 

(c) Free-trailing or loose-herding of 
horses or pack animals on trails or 
cross-country. 

(d) Allowing horses or pack animals 
to proceed in excess of a slow walk 
when passing in the immediate vicinity 
of persons on foot or bicycle. 

(e) Obstructing a trail while horses or 
pack animals are passing; or making any 
unreasonable noise or gesture with the 
intent of. or recklessly creating a risk 
thereof, frightening, stampeding, 
spooking, or otherwise interfering with a 
user’s control over his horses or pack 
animals. 

(f) At developed sites including 
campgrounds, picnic areas, paved 
parking areas, and visitor centers, 
failing to remove waste deposited by 
horses and pack animals. 

3.11 Alcoholic Beverages 

(a) (1) The use and possession of 
alcoholic beverages w r ithin Red Rock 
Canyon National Conservation Area is 
allowed in accordance with the 
provisions of this section. 

(2) The following are prohibited: 

(i) The sale or gift of an alcoholic 
beverage to a person under 21 years of 
age. 

(ii) The possession of an alcoholic 
beverage by a person under 21 years of 
age. 

(b) (1) The District Manager may close 
all or a portion of public buildings, or 
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structures, parking lots, picnic areas, 
overlooks, walkways, commemorative 
areas, historic areas, or archaeological 
sites within Red Rock Canyon National 
Conservation Area to the consumption 
of alcoholic beverages when it is 
determined that. 

(1) The consumption of alcohol would 
be inappropriate considering other uses 
of the location and the purpose for 
which it is maintained or established; or 

(ii) Incidents of aberrant behavior 
related to the consumption of alcohol 
are of such magnitude that diligent 
attempts to enforce applicable 
regulations do not alleviate the problem. 

(2) Such closures may be either by 
publication of the closure in the Federal 
Register, by the posting of appropriate 
signs, or both. 

(3) Failure to abide by such a closure 
is prohibited. 

(c) Presence in Red Rock Canyon 
National Conservation Area when under 
the influence of alcohol or a controlled 
substance to a degree that may 
endanger oneself or another person, or 
damage property or public land 
resources, is prohibited. 

3.12 Disorderly Conduct 

A person commits disorderly conduct 
when, with intent to cause public alarm, 
nuisance, jeopardy or violence, or 
knowingly or recklessly creating a risk 
thereof, such person commits any of the 
following prohibited acts; 

(a) Engages in fighting or threatening, 
or in violent behavior. 

lb) Uses language, an utterance, or 
gesture, or engages in a display or act 
that is obscene, physically threatening 
or menacing, or done in a manner that is 
likely to inflict injury or incite an 
immediate breach of the peace. 

3.13 Smoking 

(a) (1) The District Manager may 
designate areas of Red Rock Canyon 
National Conservation Area, or all or a 
portion of a building, structure or facility 
as closed to smoking when necessary to 
protect public land resources, reduce the 
risk of fire, or prevent conflicts among 
visitor use activities. Such closures may 
be either by publication of the closure in 
the Federal Register, by the posting of 
appropriate signs, or both. 

(2) Smoking in an area or location so 
designated is prohibited. 

(b) Smoking is prohibited within all 
caves and caverns. 

3.14 Property 

(a) The following are prohibited: 

(1) Abandoning property. 

(2) Leaving property unattended for 
more than 24 hours in a day use area, or 
72 hours in other areas. 


(3) Failing to turn in found property to 
an authorized person as soon as 
practicable. 

(b) Impoundment of property. (1) 
Property left unattended in excess of the 
time limits in subsection (a)(2), above, 
may be impounded by an authorized 
person. 

(2) Unattended property that 
interferes with visitor safety, orderly 
management of Red Rock Canyon 
National Conservation Area, or presents 
a threat to public land resources may be 
impounded by an authorized person at 
any time. 

(3) The owner of record is responsible 
and liable for charges to the person who 
has removed, stored, or otherwise 
disposed of property impounded 
pursuant to this section. 

(c) Disposition of Property. 

Unattended property impounded 
pursuant to this section shall be deemed 
to be abandoned unless claimed by the 
owner or an authorized representative 
thereof within 60 days, and shall be 
disposed of in accordance with 
applicable regulations. 

3.15 Aircraft and Air Delivery 

Delivering or retrieving a person or 
object by parachute, helicopter, 
ultralight aircraft, hang glider, balloon, 
or other airborne means, except in 
emergencies involving public safety or 
serious property loss, or pursuant to the 
terms and conditions of a permit, is 
prohibited. The provisions of this 
section shall not be applicable to official 
business of the Federal government, or 
emergency rescues or rescue training in 
accordance with the direction of the 
District Manager, or to landings due to 
circumstances beyond the control of the 
operator. 

3.10 Camping 

(a) Camping is prohibited with Red 
Rock Canyon National Conservation 
Area, except: at elevations 5,000 feet 
above sea level and higher, and within 
the existing camping areas at Oak Creek 
Canyon and Black Velvet Canyon. 
Additional camping areas may be 
designated by the District Manager 
through the posting of appropriate signs. 

(b) By the posting of appropriate signs 
at the entrance to any campground, the 
District Manager may establish special 
conditions or rules for camping within 
any campground. Violation of such 
conditions or rules is prohibited. 

(c) The following are prohibited: 

(1) Digging or leveling the ground at a 
campsite. 

(2) The installation of permanent 
camping facilities. 

(3) Failing to obtain a permit, when 
required. 


(4) Violation of the terms and 
conditions of any camping permit. 

(5) In designated campgrounds, 
creating or sustaining unreasonable 
noise between the hours of 10 p.m. and 6 
a.m. 

(6) Camping within 200 feet of any 
natural or man-made water source. 

3.17 Misappropriation of Property 

The following are prohibited: 

(a) Obtaining or exercising unlawful 
possession over the property of another 
with the purpose to deprive the owner of 
the property. 

(b) Acquiring or possessing the 
property of another, which knowledge or 
reason to believe that the property is 
stolen. 

3.18 Tampering and Vandalism 

The following are prohibited: 

(a) Tampering or attempting to tamper 
with property or real property, or 
moving, manipulating, or setting in 
motion any of the parts thereof, except 
when such property is under one's 
lawful control or possession. 

(b) Destroying, injuring, defacing, or 
damaging property or real property. 

3.19 Climbing 

(a) (1) All rock climbs which will 
require, or could reasonably be expected 
to require, an overnight bivouac or camp 
on or near the climbing route, require 
registration. Climbers may register at 
either the Las Vegas District Office or 
the Red Rock Canyon National 
Conservation Area Visitor Center. 
Information collected during registration 
shall be limited to that which could 
reasonably be necessary to determine 
whether search and rescue efforts are 
needed, and to further the success of 
such efforts. 

(2) Failing* to register for overnight 
climbs is prohibited. 

(b) Climbing on, or within twenty feet 
of. any rock art is prohibited. 

(c) Allowing climbing equipment, 
including but not limited to ropes, slings, 
or packs to fall upon, rest against, or 
otherwise come in contact with any rock 
art is prohibited. 

3.20 Closures 

(a)(1) The existing limited closures of 
the Red Rock Canyon Scenic Loop Drive 
and the use areas associated with it, of 
the La Madre Spring area, and of the 
Red Spring Picnic Area, remain in effect. 
These areas will continue to be limited 
to daytime use only, with the exact 
hours of closure posted at the entrance 
to these areas. 

(2) The existing limited closure of the 
Red Rock Canyon Scenic Loop Drive is 
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modified as follows: from one-half-hour 
before sunrise until the posted opening 
hour, pedestrians and bicyclists may 
enter and U9e the Scenic Loop Drive and 
the use areas associated with it. Motor 
vehicles will remain prohibited, except 
for administrative purposes or by permit 
or registration. 

(b) The area known as the Cave, 
located at T. 21S, R. 58E, section 13, and 
accessible by trail from State Highway 
159, is limited to daytime use only, the 
exact hours of closure will be posted at 
the entrance to the area. 

(c) The area known as-Brownstone 
Canyon, located at T. 20S, R. 58E, 
sections 23. 24, 25, and 26, is limited to 
public use as follows: 

(1) Daytime use only is permitted, 
with the exact hours of closure posted at 
the entrance to Brownstone Canyon. 

(2) Vehicles, other than authorized 
vehicles, are prohibited from travelling 
into Brownstone Canyon beyond the 
fenced and/or signed barrier. For a 
vehicle to be authorized, it must be 
entering Brownstone Canyon in the 
performance of the official business of a 
Federal, State, or county government 
agency or organization: or it must have 
registered and/or been issued a permit 
by the Bureau of Land Management. 
Such permits or registration can be 
obtained at the Red Rock Canyon 
National Conservation Area Visitor 
Center, or at the Las Vegas District 
Office of the Bureau of Land 
Management. 

Billy Templeton. 

State Director. Nevada. 

[FR Doc. 91-29701 Filed 12-12-91; 8:45 am) 

BILLING CODE 4310-HC-KI 


[G-010-4332-10/G2-0101] 

Rio Puerco Resource Area, NM; 
Emergency Road Closure In Rio 
Puerco Resource Area Ignacio Chavez 
Special Management Area (SMA) 

AGENCY: Bureau of Land Management 
(BLM), Interior. 

action: Effective November 25.1991, the 
Rio Puerco Resource Area, Albuquerque 
District, Bureau of Land Management 
will be closing (except for authorized 
users and administrative purposes) 
approximately 6 miles of BLM Road No. 
1103 traversing the Ignacio Chavez SMA 
located in T.15 and 16N„ and R.4 and 
5W„ Sandoval and McKinley Counties, 
New Mexico. Road 1103 also serves as a 
bo indary road for the Ignacio Chavez 
a id Chamisa WSAs. Approximately 20 
miles of secondary roads within the 
SMA and all access points to the SMA 


will be closed. The use of three miles of 
roads for livestock grazing management 
purposes will be permitted. Under the 
emergency closure authority contained 
in 43 CFR 8341.2, this action is being 
taken to prevent vehicle use associated 
with Road 1103 and the secondary roads 
from causing additional damage to the 
soils, vegetative and scenic resource 
values in the SMA. The closure w r ill 
remain in effect until the adverse 
impacts are eliminated and adequate 
measures are implemented to prevent 
recurrence. These protective measures 
will include realigning one quarter mile 
of Road 1103: constructing fence 
segments on both sides of the road 
primarily near Barrel Springs and Ned‘9 
Tank; and road maintenance. 

SUPPLEMENTARY INFORMATION: An 

emergency road closure for BLM Road 
1103 was initiated in 1987. The 
emergency road closure was 
implemented due to unusually wet 
conditions that caused vehicles to leave 
the roadway and develop parallel 
vehicle tracks adjacent to BLM Road 
1103. Over several years, the alternate 
vehicle tracks revegetated and the 
environmental conditions improved. 
Federal Register Notice, Vol. 56, No. 183 
was issued ending the emergency road 
closure for vehicle use in the Ignacio 
Chavez SMA. The closure ended on 
September 28,1991. Due to early 
precipitation in the SMA and high 
visitor use, the area will be closed 
effective November 25,1991 to reduce 
the possibility of recurring resource 
damage due to vehicle use. 

FOR FURTHER INFORMATION CONTACT*. 
Katherine Walter, Outdoor Recreation 
Planner, Rio Puerco Resource Area, 435 
Montano NE, Albuquerque, New Mexico 
87107, (505) 761-8700. 

Dated: December 2,1991. 

Robert T. Dale, 

District Manager. 

[FR Doc. 91-29783 Filed 12-12-91; 8:45 am) 

BILUNG CODE 4310-FS-W 


INTERSTATE COMMERCE 
COMMISSION 

Agricultural Cooperative; the 
Commission of Intent to Perform 
Interstate Transportation for Certain 
Nonmembers 

December 10,1991. 

The following Notices were Tiled in 
accordance with section 10526(a)(5) of 
the Interstate Commerce Act. These 
rule9 provide that agricultural 
cooperatives intending to perform 
nonmember, non-exempt, interstate 
transportation must file the Notice, Form 


BOP 102, with the Commission within 30 
days of its annual meeting each year. 
Any subsequent change concerning 
officers, directors, and location of 
transportation records shall require the 
filing of a supplemental Notice within 30 
days of such change. 

The name and address of the 
agricultural cooperative (1) and (2). the 
location of the records (3). and the name 
and address of the person to whom 
inquiries and correspondence should be 
addressed (4), are published here for 
interested persons. Submission of 
information which could have bearing 
upon the propriety of a filing should be 
directed to the Commission’s Office of 
Compliance and Consumer Assistance, 
Washington, DC 20423. The Notices are 
in a central file, and can be examined at 
the Office of the Secretary, Interstate 
Commerce Commission, Washington, 
DC. 

(1) Agway Inc. 

(2) 333 Butternut Drive, Dewitt, NY 
13214. 

(3) 333 Butternut Drive. Dewitt, NY 
13214. 

(4) Margaret A. Vargo, Assistant Traffic 
Mgr., Box 4853. Syracuse, NY 13221. 

Sidney L. Strickland. Jr., 

Secretary. 

[FR Doc. 91-29828 Filed 12-12-91; 8:45 am| 

BILUNG CODE 7035-01-M 


Intent To Engage In Compensated 
Intercorporate Hauling Operations 

This is to provide notice as required 
by 49 U.S.C. 10524(b)(1) that the named 
corporations intend to provide or use 
compensated intercorporate hauling 
operations as authorized in 49 U.S.C. 
10524(b). 

1. Parent corporation, address of 
principal office and state of 
incorporation: Norwalk Furniture 
Corporation, 100 Furniture Parkway, 
Norwalk. Ohio 44857, an Ohio 
corporation. 

2. Wholly-owned subsidiaires which 
will participate in the operations and 
states of incorporation: 

a. Norwalk Furniture Corporation of 
Tennessee, Burgess Falls Road & 140, 
Cookeville, Tennessee 38501, a 
Tennessee corporation. 

b. Hickory Hill Furniture Corporation, 
501 Hoyle Street. Valdese. North 
Carolina 28690, an Ohio corporation. 
Sidney L. Strickland. fr. ( 

Secretary. 

(FR Doc. 91-29827 Filed 12-12-91; 8:45 am] 

BILLING CODE 7C3S-01-M 
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DEPARTMENT OF JUSTICE 
Information Collections Under Review 

The Office of Management and Budget 
(OMB) has been sent the following 
collection(s) of information proposals 
for review under the provisions of the 
Paperwork Reduction Act (44 USC 
chapter 35) and the Paperwork 
Reduction Reauthorization Act since the 
last list was published. Entries are 
grouped into submission categories, with 
each entry containing the following 
information: 

(1) The title of the form/collection; 

(2) The agency form number, if any, 
and the applicable component of the 
Department sponsoring the collection; 

(3) How often the form must be filled 
out or the information is collected; 

(4} Who will be asked or required to 
respond, as well as a brief abstract; 

(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond; 

(6) An estimate of the total public 
burden (in hours) associated with the 
collection; and, 

(7) An indication os to whether 
section 3504(h) of Public Law 96-511 
applies. 

Comments and/or suggestions 
regarding the item(s) contained in this 
notice, especially regarding the 
estimated public burden and associated 
response time, should be directed to the 
OMB reviewer, Ms. Lin Liu on (202) 395- 
7340 and to the Department of Justice ’9 
Clearance Officer, Mr. Lewis Arnold, on 
(202) 514-4305. If you anticipate 
commenting on a form/collection, but 
find that time to prepare such comments 
will prevent you from prompt 
submission, you should notify the OMB 
reviewer and the DOJ Clearance Officer 
of vour intent as soon a9 possible. 

Written comments regarding the 
burden estimate or any other aspect of 
the collection may be submitted to 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget. Washington, DC 20503, and to 
Mr. Lewis Arnold. DOJ Clearance 
Officer. SPS/JMD/5031 CAB. 

Department of Justice, Washington, DC 
20530. 

Extension of the Expiration Date of 
Currently Approved Collection Without 
Any Change in the Substance or in the 
Method of Collection 

(1) Document Verification Request. 

(2) Form G-845, Immigration and 
Naturalization Service. 

(3) On occasion. 

14) Individuals or households. This 
form is an integral part of the Systemic 


Alien Verification for Entitlement 
(SAVE) Program. It will provide direct 
access to the INS Alien Status 
Verification Index (ASVI). 

(5) 200,000 annual responses at .083 
hours per response. 

(6) 16,600 annual burden hours. 

(7) Not applicable under 3504(h). 

(1) Application to Adjust Status From 
Temporary to Permanent Resident. 

(2) Form 1-698, Immigration and 
Naturalization. 

(3) One time only. 

(4) Individuals or households. In 
compliance with Public Law 100-204, 
section 902, the Service will accept and 
review applications from temporary 
resident aliens to adjust their status to 
permanent residence. This form will 
collect the necessary information to 
adjudicate the application and issue an 
Alien Registration Card (Form 1-551). 

(5) 300,000 annual responses at 1.0 
hours per response. 

(6) 300,000 annual burden hours. 

(7) Not applicable under 3504(h). 

(1) Certificate of Satisfactory Pursuit. 

(2) Form 1-699, Immigration and 
Naturalization Service. 

(3) On occasion. 

(4) Individuals or households, state or 
local governments, businesses or other 
for-profit, non-profit institutions, small 
businesses or organizations. In 
compliance with Public Law 99-603 and 
Public Law 100-204, section 902 
(specifically 8 CFR 245a.3(b)(10)(A)), the 
Service will use this form to verify that a 
certified course provider has supplied 
the required instruction to temporary 
resident aliens. 

(5) 100,000 annual responses at .166 
hours per response. 

(6) 16,600 annual burden hours. 

(7) Not applicable under 3504(h). 

(1) Health and Human Services 
Statistical Data for Refugee/Asylee 
Adjusting Status. 

(2) Form 1-643, Immigration and 
Naturalization Service. 

(3) On occasion. 

(4) Individuals or households. 
Information required by 8 U.S.C. 
1522(a)(8) on situation of refugees at 
time of adjustment to lawful permanent 
resident of U.S. Data used by Office of 
Refugees Resettlement (HHS) for report 
to Congress as required by U.S.C. 1523. 

(5) 150,000 annual responses at .166 
hours per response. 

(6) 24,900 annual burden hours. 

(7) Not applicable under 3504(h). 

Public comment on these items is 

encouraged. 


Dated: December 9.1991. 

Lewis Arnold, 

Deportment Clearance Officer, Department of 
Justice. 

[FR Doc. 91-29798 Filed 12-12-91: 8:45 am) 

BILUNG CODE 4410-10-M 


DEPARTMENT OF LABOR 

Employment Standards 
Administration, Wage and Hour 
Division 

Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination 
Decisions 

General wage determination decisions 
of the Secretary of Labor are issued in 
accordance with applicable law and are 
based on the information obtained by 
the Department of Labor from its study 
of local wage conditions and data made 
available from other sources. They 
specify the basic hourly wage rates and 
fringe benefits which are determined to 
be prevailing for the described classes 
of laborers and mechanics employed on 
construction projects of a similar 
character and in the localities specified 
therein. 

The determinations in these decisions 
of prevailing rates and fringe benefits 
have been made in accordance with 29 
CFR part 1, by authority of the Secretary 
of Labor pursuant to the provisions of 
the Davi9-Bacon Act of March 3,1931, as 
amended (46 Stat. 1494, as amended, 40 
U.S.C. 276a) and of other Federal 
statutes referred to in 29 CFR part 1, 
appendix, as well as such additional 
statutes as may from time to time be 
enacted containing provisions for the 
payment of wages determined to be 
prevailing by the Secretary of Labor in 
accordance with the Davis-Bacon Act. 
The prevailing rates and fringe benefits 
determined in these decisions shall, in 
accordance with the provisions of the 
foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged on contract 
work of the character and in the 
localities described therein. 

Good cause is hereby found for not 
utilizing notice and public comment 
procedure thereon prior to the issuance 
of these determinations as prescribed in 
5 U.S.C. 553 and not providing for delay 
in the effective date as prescribed in 
that section, because the necessity to 
issue current construction industry wage 
determinations frequently and in large 
volume causes procedures to be 
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impractical and contrary to the public 
interest. 

General wage determination 
decisions, and modifications and 
supersede as decisions thereto, contain 
no expiration dates and are effective 
from their date of notice in the Federal 
Register, or on the date written notice is 
received by the agency, whichever is 
earlier. These decisions are to be used 
in accordance with the provisions of 29 
CFR parts 1 and 5. Accordingly, the 
applicable decision, together with any 
modifications issued, must be made a 
part of every contract for performance 
of the described work within the 
geographic area indicated as required by 
an applicable Federal prevailing wage 
law and 29 CFR part 5. The wage rates 
and fringe benefits, notice of which is 
published herein, and which are 
contained in the Government Printing 
Office (GPO) document entitled 
“General Wage Determinations Issued 
Under The Davis-Bacon And Related 
Acts/’ shall be the minimum paid by 
contractors and subcontractors to 
laborers and mechanics. 

Any person, organization, or 
governmental agency having an interest 
in the rates determined as prevailing is 
encouraged to submit wage rate and 
fringe benefit information for 
consideration by the Department. 

Further information and self- 
explanatory forms for the purpose of 
submitting this data may be obtained by 
writing to the U.S. Department of Labor, 
Employment Standards Administration. 
Wage and Hour Division. Division of 
Wage Determinations. 200 Constitution 
Avenue. NW.. room S-3014. 

Washington, DC 20210. 

New General Wage Determination 
Decisions 

The numbers of the decisions added 
to the Government Printing Office 
document entitled “General Wage 
Determinations Issued Under the Davis- 
Bacon and Related Acts” are listed by 
Volume. State, and page number(s). 

Volume I 

New York. NY91-22 (Dec. p. 952i. pp. 

13. 1991). 952J-952r 


Modifications to General Wage 
Determination Decisions 

The numbers of the decisions listed in 
the Government Printing Office 
document entitled “General Wage 
Determinations Issued Under the Davis- 
Bacon and Related Acts” being modified 
are listed by Volume. State, and page 
number(s). Dates of publication in the 


Federal Register are in parentheses 
following the decisions being modified. 


Volume I 


District of Columbia. 

p. 79. pp. 80-81. 

DC91-1 (Feb. 22, 1991). 

84 

Maryland, MD91-1 (Feb. 

p. 469. pp. 470- 

22. 1991). 

474 

Mississippi, MS91-1 (Feb. 

p. all 

22. 1991). 

New Hampshire, NH91-4 

p. all 

(Feb. 22.1991). 

New Jersey: 

NJ91-2 (Feb. 22. 1991). 

p. 701. p. 704 

NJ91-3 (Feb. 22. 1991). 

p. 721. pp. 722- 
723 

New York: 

NY91-9 (Feb. 22. 1991). 

p. 869. p. 870 

NY91-10 (Feb. 22.1991).... 

p. 873. pp. 874, 
877 

NY91-21 (Feb. 22. 1991).... 

p. 952a. p. 952b 

Pennsylvania: 

PA91-1 (Feb. 22, 1991). 

p. 953. pp. 954- 
964 

PA91-2 (Feb. 22. 1991). 

p. 965. p. 966- 
968. 972 

PA91-22 (Feb. 22. 1991). 

p. 1111. pp. 
1112-1121 

Tennessee. TN91-1 (Feb. 

p. 1189. pp. 

22.1991). 

1190-1193 

Vermont: 

VT91-3 (Feb. 22. 1991). 

p. all 

VT91-4 (Feb. 22,1991)_ 

p. all 

Virginia. VA91-14 (Feb. 

p. 1269. p. 1270 

22, 1991). 

Volume II 

Iowa: 

1A91-1 (Feb. 22.1991). 

p. 23 

1A91-2 (Feb. 22.1991). 

p. 29. p. 30 

Illinois: 

IL91-1 (Feb. 22. 1991)_ 

p. 69. p. 78 

IL91-2 (Feb. 22.1991)_ 

p. 97. p. 99 

IL91-3 (Feb. 22.1991)_ 

p. 115. pp. 116- 
117 

1191-7 (Feb. 22. 1991)_ 

p. 137, p. 138 

IL91-18 (Feb. 22. 1991) — 

p. 215. p. 216 

IL91-1B (Feb. 22, 1991)__ 

p. all 

1L91-19 (Feb. 22. 1991)_ 

p. all 

New Mexico, NM91-1 

p. 779. p. 781 

(Feb. 22.1991). 

Ohio: 

OH91-2 (Feb. 22.1991). 

p. 821. pp. 822- 

840b 

OH91-3 (Feb. 22. 1991). 

p. 841. pp. 842- 
848 

01191-28 (Feb. 22. 1991).... 

p. 897, pp. 898- 
902 

OH91-29 (Feb. 22.1991).... 

p. 903. pp. 924. 
928 

Texas: 

TX91-28 (Feb. 22.1991). 

p. all 

TX91-47 (Feb. 22.1991). 

p. all 

TX91-48 (Feb. 22.1991). 

p. all 

Volume III 

Arizona. AZ91-1 (Feb. 22, 

p. all 

1991). 

California, CA91-2 (Feb. 

p. 45. p. 47 

22. 1991). 

North Dakota. ND91-2 

p. 285, p. 286 

(Feb. 22.1991). 

Nevada: 

NV91-1 (Feb. 22.1991). 

p. 299. p. 301 

NV91-5 (Feb. 22.1991) — 

p. 345. p. 346 


General Wage Determination 
Publication 

General wage determinations issued 
under the Davis-Bacon and related Acts, 
including those noted above, may be 
found in the Government Printing Office 
(GPO) document entitled “General 
Wage Determinations Issued Under The 
Davis-Bacon And Related Acts”. This 
publication is available at each of the 50 
Regional Government Depository 
Libraries and many of the 1,400 
Government Depository Libraries across 
the country. Subscriptions may be 
purchased from: Superintendent of 
Documents, U.S. Government Printing 
Office, Washington. DC 20402. (202) 783- 
323a 

When ordering subscription(s), be 
sure to specify the State(s) of interest, 
since subscriptions may be ordered for 
any or all of the three separate volumes, 
arranged by State. Subscriptions include 
an annual edition (issued on or about 
January 1) which includes all current 
general w r age determinations for the 
States covered by each volume. 
Throughout the remainder of the year, 
regular weekly updates will be 
distributed to subscribers. 

Signed at Washington. DC this 6th day of 
December 1991. 

Alan L. Moss, 

Director. Division of Wage Determinations. 
(FR Doc. 91-29635 Filed 12-12-91: 8:45 am) 

BILUNG COD€ 4510-27-M 


Employment and Training 
Administration 

(TA-W-25,340] 

GE Aerospace Aircraft Systems 
Control Department, Binghamton, NY; 
Amended Certification Regarding 
Eligibility To Apply for Worker 
Adjustment Assistance 

In accordance with section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273) the 
Department of Labor issued a 
Certification of Eligibility to Apply for 
Worker Adjustment Assistance on April 
12,1991 applicable to all workers of GE 
Aerospace. Aircraft Control Systems 
Department. Binghamton. New York. 

The notice was published in the Federal 
Register on April 30.1991 (56 FR 19884). 

The Department is amending the 
certification to clarify the appropriate 
worker group. The investigation focused 
only on printed circuit boards for 
avionics applications Consequently, 
only workers engaged in the production 
of printed circuit boards are covered 
under the subject certification. 
Therefore, the certification is amended 
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to properly reflect the correct worker 
group. The amended notice applicable to 
TA-W-25.340 is hereby issued as 
follows: 

All workers of GE Aerospace. Aircraft 
Control Systems Department. Binghamton. 
New York engaged m the production of 
printed circuit boards who became totally or 
partially separated from employment on or 
after December 13,1989 are eligible to apply 
for adjustment assistance under section 223 
of the Trade Act of 1974. 

Signed in Washington. DC. this 12th day of 
April 1991. 

Marvin M. Ft>oks t 

Director. Office of Trade Adjustment 
Assistance. 

[FR Doc. 91-29816 Filed 12-12-91; 8:45 am) 
BILLING COOC 4510-30-14 


lTA-W-24,7971 

General Electric Aerospace Division, 
Utica, NY; Amended Certification 
Regarding Eligibility to Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273) the 
Department of Labor issued a 
Certification of Eligibility to Apply for 
Worker Adjustment Assistance on 
October 20,1990 applicable to all 
workers of General Electric Areospace 
Division, Utica, New York. The notice 
was published in the Federal Register on 
November 14.1990 (55 FR 47550). 

The Department is amending the 
certification to clarify the appropriate 
worker group. The investigation focused 
on machined parts and printed circuit 
boards. Consequently, only workers 
engaged in the production of machined 
parts and printed circuit boards are 
covered under the subject certification. 
Therefore, the certification is amended 
to properly reflect the correct worker 
group. The amended notice applicable to 
TA-W-24.797 is hereby issued as 
follows: 

AH workers of General Electric Aerospace 
Division, Utica. New York engaged in the 
production of machined parts and printed 
circuit boards who became totally or partially 
separated from employment on or after 
August 21,1989 are eligible to apply for 
adjustment assistance under section 223 of 
the Trade Act of 1974. 

Signed in Washington. DC, this 26lh day of 
October 199a 
Marvin M. Fooks, 

Director. Off ice of Trade Adjustment 
Assistance. 

[FR Doc. 91-29814 Filed 12-12-91; 8:45 am) 
BM.LING COO€ 4510-36*41 


lTA-W-25,9401 

Midwest Waltham Abrasives, Superior 
Hone, Owosso, Ml; Revised 
Determination on Reconsideration 

On November 20,1991, the 
Department issued an Affirmative 
Determination Regarding Application 
for Reconsideration for former workers 
of Midwest Waltham Abrasives, 
Superior Hone, Owosso, Michigan. This 
notice will soon be published in the 
Federal Register. 

One of the petitioners claimed that the 
Superior Hone’s production was 
integrated with that of another 
corporate plant in Owosso, Michigan 
whose workers are certified for trade 
adjustment assistance. 

Investigation findings show that 
Superior Hone ceased production of 
grinding stones and boning stones on 
December 31,1990. 

On reconsideration, new information 
was obtained showing that Superior 
Hone's grinding wheel production was 
integrated with that of another MWA 
plant in Owosso. Michigan whose 
workers are currently under a worker 
group certification (TA-W-26,276) 
issued on November 13,1991. Grinding 
wheel production accounted for a 
substantial percent of Superior Hone's 
total production. 

Conclusion 

After careful consideration of the new 
facts obtained on reconsideration, it is 
concluded that Midwest Waltham 
Abrasives. Superior Hone workers were 
adversely affected by increased imports 
of articles like or directly competitive 
with grinding wheels produced at 
Midwest Waltham Abrasives, Superior 
Hone, in Owosso, Michigan. In 
accordance with the provisions of the 
Act, I make the following revised 
certification for the Superior Hone 
workers of Midwest Waltham Abrasives 
in Owosso, Michigan. 

All workers of Midwest Waltham 
Abrasives. Superior Hone, in Owosso. 
Michigan who became totally or partially 
separated from employment on or after 
December 1,1990 and before December 1, 

1991 are eligible to apply for adjustment 
assistance under section 223 of th? Trade Act 
of 1974. 

Signed at Washington. DC this 29th day of 
November 1991. 

Robert O. Deslongchamps, 

Director. Office of Legislation 6r Actuarial 
Services , Unemployment Insurance Service. 
(FR Doc. 91-29813 Filed 12-12-91; 8:45 am) 
BILLING COOC 4510-30-41 


NATIONAL SCIENCE FOUNDATION 

Collection of Information Submitted 
for OMB Review 

In accordance with the Paperwork 
Reduction Act and OMB Guidelines, the 
National Science Foundation is posting 
two notices of information collections 
that will affect the public. Interested 
persons are invited to submit comments 
by January 19,1992. Comments may be 
submitted to: 

(A) Agency Clearance Officer: 
Herman G. Fleming, Division of 
Personnel and Management, National 
Science Foundation, Washington, DC 
20550, or by telephone (202) 357-7335, 
and to: 

(B) OMB Desk Officer Office of 
Information and Regulatory Affairs, 
ATTN: Dan Chenok, Desk Officer, OMB, 
722 Jackson Place, room 3208, NEOB, 
Washington DC 20503. 

Title: Pretest of the National Survey of 
College Graduates (NSCG). 

Affected Public: Individuals. 

Responses/Burden Hours: 3,200 
respondents; Average of 20 minutes for 
each response. 

Abstract The pretest data collected in 
this survey will enable NSF to partially 
fulfill the requirement to serve as a 
clearinghouse for information on the 
scientific and technical population of the 
U.S. That information allows for policy 
and planning activities by officials of 
government, private industry and 
academic institutions. 

Dated: December 10.1991. 

Herman G. Fleming, 

NSF Reports Clerance Officer. 

[FR Doc. 91-29846 Filed 12-12-91; 8 45 am| 

BILUNG COOC 7555-01-44 


NUCLEAR REGULATORY 
COMMISSION 

[Docket Not. STN 50-528-OLA-3, STN 50- 
529-0LA-3 tod STN 50-53O-OLA-3 
(Shutdown Cooling Valves); ASLBP No. 92- 
654-01-0LA-3] 

Establishment of Atomic Safety and 
Licensing Board; Arizona Public 
Service Co., et al. 

Pursuant to delegation by the 
Commission dated December 29,1972, 
published in the Federal Register, 37 FR 
28710 (1972), and §§ 2.105, 2.700. 2.702, 
2.714, 2.714a, 2.717 and 2.721 of the 
Commission's Regulations, all 89 
amended, an Atomic Safety and 
Licensing Board is being established in 
the following proceeding to rule on 
petitions for leave to intervene and/or 
requests for hearing and to preside over 
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the proceeding in the event that a 
hearing is ordered. 

Arizona Public Service Company, et al. 

Palo Verde Nuclear Generating Station, 
Unit Nob. 1, 2 and 3 Facility Operating 
License Nos. NPF-41, NPF-51 and 
NPF-74 

This Board is being established 
pursuant to a notice published by the 
Commission on October 30.1991, in the 
Federal Register (56 FR 55940-55943) 
entitled, “Consideration of Issuance of 
Amendment to Facility Operating 
License and Proposed No Significant 
Hazards Consideration Determination 
and Opportunity for Hearing.“ 

The requested amendment would 
revise the Technical Specifications by 
deleting the surveillance requirement for 
the automatic closure interlock (ACI) for 
the shutdown cooling valves. The reason 
for removing the ACI is to minimize 
potential loss of the shutdown cooling 
system due to inadvertent actuation. 

The Board is comprised of the 
following administrative judges: 

Robert M. Lazo, Chairman. Atomic 
Safety and Licensing Board Panel. 

U.S. Nuclear Regulatory Commission, 
Washington. DC 20555. 

Jerry R. Kline, Atomic Safety and 
Licensing Board Panel, U.S. Nuclear 
Regulatory Commission. Washington. 
DC 20555. 

Peter S. Lam, Atomic Safety and 
Licensing Board Panel. U.S. Nuclear 
Regulatory Commission. Washington. 
DC 20555. 

All correspondence, documents and 
other materials shall be filed with the 
Board in accordance with 10 CFR 2.701 
(1980). 

Issued at Bethesda. Maryland this 6th day 
of December. 1991. 

B. Paul Cotter. Jr., 

Chief Administrative Judge. Atomic Safety 
and Licensing Board Panel. 

(FR Doc. 91-29821 Filed 12-12-91: 8:45 am) 

BILLING CODE 7590-01-*l 


POSTAL RATE COMMISSION 
Merrlfleld Facility; Notice of Visit 

December 10.1991. 

Notice is hereby given that Postal 
Rate Commission advisory staff 
personnel will visit the Merrifield 
facility on December 18,1991. to view 
the processing and handling of pallets. 

For further information contact Gerald 
Cerasale at (202) 789-6868. A report of 


the visit will be on file in the 
Commission’s Docket Room. 

Charles L. Clapp. 

Secretary. 

(FR Doc. 91-29833 Filed 12-12-91: 8:45 am] 

BILUNG CODE 7710-FW-* 


RAILROAD RETIREMENT BOARD 

Determination of Quarterly Rate of 
Excise Tax for Railroad Retirement 
Supplemental Annuity Program 

In accordance with directions in 
section 3221(c) of the Railroad 
Retirement Tax Act (26 U.S.C., section 
3221(c)), the Railroad Retirement Board 
has determined that the excise tax 
imposed by such section 3221(c) on 
every employer, with respect to having 
individuals in his employ, for each 
work-hour for which compensation is 
paid by such employer for services 
rendered to him during the quarter 
beginning January 1,1992, shall be at the 
rate of 28V 2 cents. 

In accordance with directions in 
section 15(a) of the Railroad Retirement 
Act of 1974, the Railroad Retirement 
Board has determined that for the 
quarter beginning January 1,1992, 36 
percent of the taxes collected under 
sections 3211(b) and 3221(c) of the 
Railroad Retirement Tax Act shall be 
credited to the Railroad Retirement 
Account and 64 percent of the taxes 
collected under such sections 3211(b) 
and 3221(c) plus 100 percent of the taxes 
collected under section 3221(d) of the 
Railroad Retirement Tax Act shall be 
credited to the Railroad Retirement 
Supplemental Account. 

By Authority of the Board. 

Dated: December 5.1991. 

Beatrice Ezerski, 

Secretary to the Board. 

[FR Doc. 91-29784 Filed 12-12-91: 8:45 am] 

BILLING CODE 7909-01-tfl 


SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 35-254201 

Filings Under the Public Utility Holding 
Company Act of 1935 (“Act”) 

December 6,1991. 

Notice is hereby given that the 
following filing(s) has/have been made 
with the Commission pursuant to 
provisions of the Act and rules 
promulgated thereunder. All interested 
persons are referred to the 
application(s) and/or declaration(s) for 
complete statements of the proposed 
transaction(s) summarized below. The 


application(s) and/or declaration(s) and 
any amendments thereto is/are 
available for public inspection through 
the Commission's Office of Public 
Reference. 

Interested persons wishing to 
comment or request a hearing on the 
application(s) and/or declaration(s) 
should submit their views in writing by 
December 30,1991 to the Secretary, 
Securities and Exchange Commission. 
Washington, DC 20549. and serve a copy 
on the relevant applicant(s) and/or 
declarant(s) at the address(es) specified 
below. Proof of service (by affidavit or, 
in case of an attorney at law. by 
certificate) should be filed with the 
request. Any request for hearing shall 
identify specifically the issues of fact or 
law that are disputed. A person who so 
requests will be notified of any hearing, 
if ordered, and will receive a copy of 
any notice or order issued in the matter. 
After said date, the application(s) and/ 
or declaration^), as filed or as 
amended, may be granted and/or 
permitted to become effective. 

The Southern Company (70-7527) 

The Southern Company (“Southern”), 
64 Perimeter Center East, Atlanta, 
Georgia 30346, a registered holding 
company, has filed a declaration under 
sections 6(a) and 7 of the Act and Rule 
50(a)(5) thereunder. 

By prior order, dated September 13, 
1988 (HCAR No. 24713) (“1988 Order”), 
the Commission approved a proposal by 
Southern to issue and sell from time-to- 
time through December 31.1991, 
pursuant to an exception from the 
competitive bidding requirements of 
Rules 50(b) and (c) under Rule 50(a)(5). 
up to 10 million shares of its authorized 
but unissued common stock. $5 par 
value ("Common Stock”), to be issued to 
connection with its Dividend 
Reinvestment and Stock Purchase Plan 
(“Dividend Plan”), in addition to the 
balance of 5.425,126 shares previously 
approved by the Commission for sale to 
the Dividend Plan (HCAR No. 24265, 
December 17,1986); and up to 5 million 
shares of its Common Stock to be issued 
in connection with its Employee Savings 
Plan (“Savings Plan”), in addition to the 
balance of 454,893 shares previously 
approved by the Commission for sale to 
the Savings Plan (HCAR No. 24544, 
December 28.1987). Further, the 1988 
Order reserved jurisdiction over the 
issuance and sale of 10 million shares of 
Common Stock to the Dividend Plan and 
6,119.000 shares of Common Stock to the 
Savings Plan. 

Southern now requests that such 
authority be extended to December 31. 
1995 and that jurisdiction continue to be 
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reserved over the issuance and sale of 
10 million shares of Common Stock to 
the Dividend Plan and 6,119.000 shares 
to the Savings Plan. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

Margaret H. McFarland, 

Deputy Secretory. 

|FR Doc. 91-29835 Filed 12-12-91; 8:45 am) 

BILL!MG COOE 80'0-41-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 
[CGD8 91-27) 

Lower Mississippi River Waterway 
Safety Advisory Committee Meeting 

Pursuant to section 10(e)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463; 5 U.S.C. App. I) notice is 
hereby given of a meeting of the Lower 
Mississippi River Waterway Safety 
Advisory Committee. The meeting will 
be held on Tuesday, ]anuary 14.1992, in 
the 29th floor Boardroom of the World 
Trade Center, 2 Cana) Street, New 
Orleans, Louisiana at 9 a.ni. The agenda 
for the meeting consists of the following 
items: 

1. Call to order. 

2. Minutes of the October 22,1991 meeting. 

3. Old Business: 

a. Army Corps of Engineers Rock Dike 
Project. 

b. Army Corps of Engineers Inner Harbor 
Canal Lock Relocation Project. 

4. New Business: 

a. Background Lighting 

b. Clarification of Federal Communications 
Notice of Proposed Rule Making to designate 
Channel 9 as a second call-in frequency. 

c. Clarification of the Coast Guard opinion 
of the collision between the M/V Nancy 
Lykes and M/V Coral Dawn collision. 

d. MRGO Channel Dimensions. 

e. Fishing vessels crossing Southwest Pass. 

5. Report from the VTS Subcommittee 

8. Adjournment. 

The purpose of this Advisory 
Committee is to provide 
recommendations and guidance to the 
Commander, Eighth Coast Guard 
District on navigation safety matters 
affecting this waterway. 

All meetings are open to the public. 
Members of the public may present 
written or oral statements at the 
meetings. 

Additional information may be 
obtained from Commander E.N. Funk, 
USCG. Executive Secretary, Lower 
Mississippi River Waterway Safety 
Advisory Committee, c/o Commander, 
Eighth Coast Guard District (oan). Room 
1209, Hale Boggs Federal Building. 501 


Magazine Street, New Orleans, LA 
70130-3396, telephone number (504) 589- 
3074. 

Dated: December 3,1991. 

J.M. Loy, 

Rear Admiral, U.S. Coast Guard Commander, 

Eighth Coast Guard District 

[FR Doc. 91-29824 Filed 12-12-91; 8:45 am) 

BILLING COOE 4910-14-41 


191-064! 

New York Harbor Traffic Management 
Advisory Committee; Meeting 

agency: Coast Guard, DOT. 
action: Notice of Meeting. 

summary: Pursuant to section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L 92-463; 5 U.S.C. App. f). notice is 
hereby given of a meeting of the New 
York Harbor Traffic Management 
Advisory Committee to be held on 
January 10,1992, in the Conference 
Room, second floor, U.S. Coast Guard 
Marine Inspection Office, Battery Park, 
New York, New York, beginning at 10 
a.m. 

The agenda for this meeting of the 
New York Harbor Traffic Management 
Advisory Committee is as follows: 

1. Introductions. 

2. Update of Marine Events. 

3. Update of dredging operations in 
New York harbor. 

4. Update on Vessel Traffic Service. 

5. Review of Public hearing held 21 
Oct. 91. 

6. Status report on M/V SILVER 
EXPRESS 11 October 91 allision with 
Bayonne Bridge. 

7. Review of NOAA’s PORTS project. 

8. Topics from the floor. 

9. Review of agenda topics and 
selection of date for next meeting. 

The New York Harbor Traffic 
Management Advisory Committee has 
been established by Commander, First 
Coast Guard District to provide 
information, consultation, and advice 
with regard to port development, 
maritime trade, port traffic, and other 
maritime interests in the harbor. 
Members of the Committee serve 
voluntarily without compensation from 
the Federal Government. 

Attendance is open to the interested 
public. With advance notice to the 
Chairperson, members of the public may 
make oral statements at the meeting. 
Persons wishing to present oral 
statements should notify the Executive 
Director no later than one day before 
the meeting. Any member of the public 
may present a written statement to the 
Committee at any time. 


FOR FURTHER INFORMATION CONTACT: 

Lieutenant Commander J. E. BUSSEY, 
USCG, Executive Secretary, NY Harbor 
Traffic Management Advisory 
Committee, Vessel Traffic Service, 
Building 333 Third floor. Governors 
Island, New York, NY 10004-5070; or by 
calling (212) 660-7429. 

Dated: November 27,1991. 

R.M. Larrabee, 

Captain . U.S. Coast Guard, Cap to in of the Port 
Mew York. NYHTMAC Executive Director. 

|FR Doc. 91-29825 Filed 12-12-91; 8:45 am| 

BILLING COOE 4910- 14-M 


DEPARTMENT OF THE TREASURY 

Public Information Collection 
Requirements Submitted to OMB for 
Review 

December 6,1991. 

The Department of Treasury ha9 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980. 
Public Law 90-511. Copies of the 
submission^) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, room 3171 Treasury Annex, 
1500 Pennsylvania Avenue, NW., 
Washington, DC 20220. 

Bureau of the Public Debt 

OMB Number. 1535-0023. 

Form Number. PD F 4000. 

Type of Review: Extension. 

Title: Request By Owner for Reissue 
of United States Savings Bonds/Notes 
To Add Beneficiary or Coowner, 
Eliminate Beneficiary or Decedent, 

Show Change of Name, and/or Correct 
Error in Registration. 

Description : Form is used by owners 
to identify securities for which reissue 19 
requested and to indicate the new 
registration required. 

Respondents : Individual or 
households. 

Estimated Number of Respondents: 
600.000. 

Estimated Burden Hours Per 
Response: 30 minutes. 

Frequency of Response: On occasion. 

Estimated Total Reporting Burden : 
300,000 hours. 

OMB Number 1535-0091. 

Form Number None. 

Type of Review: Extension. 

Title: Regulations Governing United 
States Treasury Certificates of 
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Indebtedness—State and Local 
Government Series, United States 
Treasury Notes—State and Local 
Government Series, and United States 
Treasury Bonds—State and Local 
Government Series. 

Description : These are regulations 
authorizing the issuing of United States 
Treasury bonds, notes, and certificates 
of indebtedness of the State and Local 
Government Series. 

Respondents : State or local 
governments. 

Estimated Number of Respondents: 

1 . 000 . 

Estimated Burden Hours Per 
Response: 10 minutes. 

Frequency of Response: On occasion. 

Estimated Total Reporting Burden : 

167 hours. 

OMB Number 1535-0092. 

Form Number PD F 4144, 4144-1, 
4144-2, 4144-3 and 4144-4. 

Type of Review: Extension. 

Title: Subscription for Purchase and 
Issue of U.S. Treasury Time Deposit 
Securities—State and Local Government 
Series. 

Description: The information collected 
is necessary to establish the accounts 
for owners of Time Deposit Securities of 
State and Local Government Series. 

Respondents: State or local 
governments. 

Estimated Number of Respondents: 
5.000. 

Estimated Burden Hours Per 
Response: 55 minutes. 

Frequency of Response: On occasion. 

Estimated Total Reporting Burden: 
4.585 hours. 

OMB Number 1535-0093. 

Form Number PD F 5291. 5291-1, 
5291-2 and 5291-3. 

Type of Review: Extension. 

Title: Subscription for Purchase and 
Issue of U.S. Treasury Special Zero 
Interest Securities—State and Local 
Government Series (plus Schedule 1 for 
Certificates of Deposit and Schedule 2 
for Notes). 

Description : The information is 
necessary to establish the accounts for 
owners of Special Zero Interest Time 
Deposit Securities of State and Local 
Government Series. 

Respondents: State or local 
governments. 

Estimated Number of Respondents: 
500. 

Estimated Burden Hours Per 
Response : 55 minutes. 

Frequency of Response: On occasion. 

Estimated Total Reporting Burden : 

485 hours. 

Clearance Officer: Rita DeNagy (202) 
447-1315, Bureau of the Public Debt, 
room 137, BEP Annex. 300 13th Street, 
SW., Washington, DC 20239-0001. 


OMB Reviewer Milo Sunderhauf 
(202) 395-6880, Office of Management 
and Budget, room 3001, New Executive 
Office Building, Washington, DC 20503. 

Lois K. Holland. 

Departmental Reports Management Officer 
[FR Doc. 91-29789 Filed 12-12-91; 8:45 am) 

BILLING CODE 4310-40-* 


Public Information Collection 
Requirements Submitted to OMB for 
Review 

December 9.1991. 

The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Public Law 96-511. Copies of the 
submission^) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance. Officer, Department of the 
Treasury, room 3171 Treasury Annex, 
1500 Pennsylvania Avenue, NW., 
Washington. DC 20220. 

Office of Thrift Supervision 

OMB Number: 1500-0003. 

Form Number OTS Form 366. 

Type of Review: Extension. 

Title: Criminal Referral Reporting/ 
Recordkeeping Requirement. 

Description: Information must be 
reported to the OTS. Justice and the U.S. 
Attorney whenever a crime or is 
suspected at an OTS-regulated thrift 
institution. The information is used to 
determine if further investigation is 
warranted. In addition, the information 
must be maintained for ten years at the 
affected institution for use by the OTS. 

Respondents: Business or other for- 
profit, Federal agencies or employees. 

Estimated Number of Respondents/ 
Recordkeepers: 2,000. 

Estimated Burden Hours Per 
Response/Recordkeeper: 36 minutes. 

Frequency of Response: On occasion 
(Whenever a crime is suspected). 

Estimated Total Reporting/ 
Recordkeeping Burden: 7,600 hours. 

Clearance Officer John Turner (202) 
906-6840, Office of Thrift Supervision. 
2nd Floor. 1700 G. Street, NW.. 
Washington, DC 20552. 

OMB Reviewer Gary Waxman (202) 
395-7340. Office of Management and 
Budget, room 3208, New Executive 
Office Building, Washington. DC 20503. 
Lois K. Holland, 

Department Reports Management Officer 
(FR Doc. 91-29790 Filed 12-12-91; 8:45 am] 

BILLING CODE 4S10-25-* 


Public Information Collection 
Requirements Submitted to OMB for 
Review 

December 9.1991. 

The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Public Law 96-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer. Department of the 
Treasury, room 3171 Treasury Annex, 
1500 Pennsylvania Avenue, NW., 
Washington, DC 20220. 

Bureau of Alcohol, Tobacco and 
Firearms 

OMB Number: 1512-0184. 

Form Number ATF F 5400.4 (formerly 
ATF F 4710). 

Type of Review: Extension. 

Title: Explosives Transaction Record 
(nonlicensee/nonpermittee). 

Description: This form is used to 
verify the qualification and 
identification of unlicensed persons 
wishing to purchase explosive materials 
from licensed dealers, as well as the 
location in which the explosives are 
intended for storage and/or use. ATF 
uses the information in its investigations 
and inspections to establish leads and 
determine compliance. 

Respondents: Businesses or other for- 
profit. Small businesses or 
organizations. 

Estimated Number of Respondents/ 
Recordkeepers: 1,140. 

Estimated Burden Hours Per 
Respondent/Recordkeeper: 10 minutes. 

Frequency of Response: On occasion. 

Estimated Total Reporting Burden: 
7,227 hours. 

OMB Number: 1512-0461. 

Form Number ATF REC 5110/11. 

Type of Review: Extension. 

Title: Marks and Labels on Containers 
of Distilled Spirits. 

Description: The marking, branding 
and labeling of containers of spirits by 
distilled spirits plants provide the data 
to identify, trace, and quantify the 
spirits. 

Respondents: Businesses or other for- 
profit. Small businesses or 
organizations. 

Estimated Number of Respondents: 
267. 

Estimated Burden Hours Per 
Respondent: 1 hour. 

Frequency of Response: Other. 
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Estimated Total Reporting Burden: 1 
hour. 

Clearance Officer: Robert N. Hogarth 
(202) 927-8930, Bureau of Alcohol, 
Tobacco and Firearms, room 3200. 650 
Massachusetts Avenue, NW., 
Washington, DC 20226. 

OMB Reviewer. Milo Sunderhauf 
(202) 395-6880, Office of Management 
and Budget, room 3001, New Executive 
Office Building, Washington, DC 20503. 
Lois K. Holland, 

Departmental Reports Management Officer. 
[FR Doc. 91-29791 Filed 12-12-41; 8:45 am) 

BILLING CODE 4810-31-M 


internal Revenue Service 

Art Advisory Panel; Closed Meeting 

agency: Internal Revenue Service. 
Treasury. 

action: Notice of closed meeting of Art 
Advisory Panel. 

summary: Closed meeting of the Art 
Advisory Panel will be held in 
Washington, DC. 

date: The meeting will be held January 
7.1992. 

FOR FURTHER INFORMATION CONTACT: 

Karen Carolan, CC:AP:AS:4 901 D 
Street. SW., Washington, DC 20024, 
telephone no. (202) 401-4128 (not a toll 
free number). 

Notice is hereby given pursuant to 
section 10(a)(2) of the Federal Advisory 
Committee Act, 5 U.S.C. app. (1988), that 
a closed meeting of the Art Advisory 
Panel will be held on January 7,1991, in 
room 224 beginning at 9 a.m., Aerospace 
Center Building. 901 D Street, SW.. 
Washington, DC 20024. 

The agenda will consist of the review 
and evaluation of the acceptability of 
fair market value appraisals of works of 
art involved in Federal income, estate, 
or gift tax returns. This will involve the 
discussion of material in individual tax 
returns made confidential by the 
provisions of § 6103 of title 26 of the 
United States Code. 

A determination as required by 
§ 10(d) of the Federal Advisory 
Committee Act has been made that thi9 
meeting is concerned with matters listed 
in § 552b(c) (3), (4). (6). and (7) of title 5 


of the United States Code, and that the 
meeting will not be open to the public. 

The Commissioner of Internal 
Revenue has determined that this 
document is not a major rule as defined 
in Executive Order 12291 and that a 
regulatory impact analysis therefore is 
not required. Neither does this document 
constitute a rule subject to the 
Regulatory Flexibility Act (5 U.S.C. 
chapter 6). 

Fred T. Goldberg, )r., 

Commissioner. 

[FR Doc. 91-29787 Filed 12-12-91; 8:45 am) 

BILLING CODE 4*30-0 t-M 


DEPARTMENT OF VETERANS 
AFFAIRS 

Information Collection Under OMB 
Review 

agency: Department of Veterans 
Affairs. 

action: Notice. 

The Department of Veterans Affairs 
has submitted to OMB the following 
proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). This document lists the 
following information: (1) The title of the 
information collection, and the 
Department form number(s), if 
applicable; (2) a description of the need 
and its use; (3) who will be required or 
asked to respond; (4) an estimate of the 
total annual reporting hours, and 
recordkeeping burden, if applicable; (5) 
the estimated average burden hours per 
respondent; (6) the frequency of 
response; and (7) an estimated number 
of respondents. 

addresses: Copies of the proposed 
information collection and supporting 
documents may be obtained from Ann 
Bickoff, Veterans Health Administration 
(161B3), Department of Veterans Affairs, 
810 Vermont Avenue. NW, Washington, 
DC 20420 (202) 535-7407. 

Comments and questions about the 
items on the list should be directed to 
VA‘s OMB Desk Officer. Joseph Lackey. 
NEOB, room 3002, Washington, DC 
20503, (202)395-7316. Do not send 
requests for benefits to this address. 


dates: Comments on the information 
collection should be directed to the 
OMB Desk Officer on or before January 
13,1992. 

Dated: December 5.1991. 

By direction of the Secretary. 

Frank E. Lalley, 

Associate Deputy Assistant Secretary for 
Information Resources Policies and 
Oversight. 

Revision 

1. Title of the Information Collection 
Prescription, Authorization, 

Application. Procurement, Repair 
and Loan of Prosthetic Items 
Department Form Numbers 

a. VA Form 10-1394, Application for 
Adaptive Equipment Motor Vehicle 

b. VA Form 10-2421, Prosthetic 
Authorization and Invoice 

c. VA Form 10-2520, Prosthetic 
Service Card Invoice 

d. VA Form 10-2914, Prescription and 
Authorization for Eyeglasses 

e. Form Letter 10-90, Request to 
Submit Estimate 

f. Form Letter 10-426, Loan Followup 
Letter 

2. These forms and letters are used to 

determine eligibility, prescribe, and 
authorize prosthetic devices; obtain 
repair estimates and allow for the 
direct purchase of prosthetic 
devices; and obtain followup 
information on loaned prosthetic 
items. 

3. Individual or households; Business or 

other for-profit 

4. 51.284 hours 

5. Estimated Average Burden hours Per 

Respondent 

a. VA Form 10-1394—15 minutes 

b. VA Form 10-2421—4 minutes 

c. VA Form 10-2520—5 minutes 

d. VA Form 10-2914—4 minutes 

e. Form Letter 10-90—5 minutes 

f. Form Letter 10-426—1 minute 

6. On occasion 

7. Estimated Number of Respondents 
a VA Form 10-1394—10.844 

b. VA Form 10-2421—250,000 

c. VA Form 10-2520—40.000 

d. VA Form 10-2914—175.000 

e. Form Letter 10-90—22,500 

f. Form Letter 10-426—14,500 

[FR Doc. 91-29817 Filed 12-12-91: 8 45 am| 

BILLING COOE *320-01-M 
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Federal Register 
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This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L 94-409) 5 U.S.C. 552b(e)(3). 


U.S. CONSUMER PRODUCT SAFETY 
COMMISSION 

time and date: 10:00 a.m.. Tuesday, 
December 17,1991. 

location: Room 556, Westwood 
Towers, 5401 Westbard Avenue, 
Bethesda, Maryland. 

status: Open to the Public. 

MATTERS TO BE CONSIDERED: 

1. Pride in Public Service Award— 

The Commission will present the Pride in 
Public Service Award to December’s 
recipient. 

2. Election of Vice Chairman — 

The Commission will elect a Vice 
Chairman for a term ending on December 31. 
1992. 

3. Voluntary Standards/Intemational 
Affairs Activities — 

The staff will brief the Commission on 
voluntary standards and international affairs 
activities carried out by staff during the 
fourth quarter of fiscal year 1991. 

For a Recorded Message Containing the 
Latest Agenda Information, Call (301) 
492-5709. 

CONTACT PERSON FOR ADDITIONAL 
INFORMATION: Sheldon D. Butts. Office 
of the Secretary, 5401 Westbard Ave., 
Bethesda. Md. 20207 (301) 492-6800. 

Dated: December 10.1991. 

Sheldon D. Butts. 

Deputy Secretary . 

|FR Doc. 91-29965 Filed 12-11-91: 2:15 pm] 

BILLING COOE 6355-01-M 


U.S. CONSUMER PRODUCT SAFETY 
COMMISSION 

time and date: 10:00 a.m., Thursday, 
December 19,1991. 

location: Room 556, Westwood 
Towers, 5401 Westbard Avenue, 
Bethesda, Maryland. 
status: Closed to the Public. 

MATTERS TO BE CONSIDERED: 
Compliance Status Report. 

The Btaff will brief the Commission on 
various compliance matters. 

For a Recorded Message Containing the 
Latest Agenda Information, Call (301) 
492-5709. 


CONTACT PERSON FOR ADDITIONAL 
INFORMATION: Sheldon D. Butts. Office 
of the Secretary, 5401 Westbard Ave., 
Bethesda. Md. 20207 (301) 492-0800. 

Dated: December 10,1991. 

Sheldon D. Butts, 

Deputy Secretary. 

[FR Doc. 91-29966 Filed 12-11-91; 2:15 pm] 
BILLING CODE 6355-01-*! 


DEFENSE NUCLEAR FACILITIES SAFETY 
BOARD 

Pursuant to the provisions of the 
“Government in the Sunshine Act" (5 
U.S.C. § 552b), notice is hereby given of 
the following meeting of the Board: 

TIME and DATE: 9:00 a.m., December 20, 
1991. 

place: Public Hearing Room, Suite 700, 
625 Indiana Avenue, NW, Washington, 
DC 20004. 

STATUS: Open. 

MATTERS TO BE considered: The Board 
will discuss and deliberate upon safety 
issues related to the K-Reactor, 
Savannah River Site, South Carolina, 
including, but not limited to, 
consideration of testimony and 
documents received at the public 
meeting and public hearing conducted in 
Aiken, South Carolina, on December 9, 
1991, and documents submitted for the 
record subsequent to the December 9. 
1991, meeting. 

FOR MORE INFORMATION CONTACT*. 

Kenneth M. Pusateri, General Manager. 
Defense Nuclear Facilities Safety Board, 
or Carole J. Council, 625 Indiana 
Avenue, NW, Suite 700, Washington. DC 
20004. (202) 208-6400 (FTS 268-6400). 
SUPPLEMENTARY INFORMATION: The 
Board specifically reserves its right to 
further schedule and otherwise regulate 
the course of the meeting, to recess, 
reconvene, postpone, or adjourn the 
meeting, and otherwise exercise its 
powers under the Atomic Energy Act of 
1954, as amended. 

Dated: December 11,1991. 

Kenneth M. Pusateri, 

General Manager. 

[FR Doc. 91-30003 Filed 12-11-91; 3:49 pm] 
BILLING CODE 6620-KO-*! 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Notice of Agency Meeting 
Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 


U.S.C. 552b), notice is hereby given that 
at 10:02 a.m. on Tuesday, December 10, 
1991, the Board of Directors of the 
Federal Deposit Insurance Corporation 
met in closed session to consider the 
following: 

Matters relating to the probable failure of 
certain insured banks. 

Recommendations concerning 
administrative enforcement proceedings. 

Matters relating to a certain financial 
institution. 

Matters relating to the Corporation’s 
liquidation activities. 

In calling the meeting, the Board 
determined, on motion of Director C.C. 
Hope. Jr. (Appointive), seconded by Vice 
Chairman Andrew C. Hove, Jr., 
concurred in by T. Timothy Ryan, Jr. 
(Office of Thrift Supervision). Director 
Robert L. Clarke (Comptroller of the 
Currency), and Chairman William 
Taylor, that Corporation business 
required its consideration of the matters 
on less than seven days' notice to the 
public; that no earlier notice of the 
meeting was practicable; that the public 
interest did not require consideration of 
the matters in a meeting open to public 
observation; and that the matters could 
be considered in a closed meeting by 
authority of subsections (c)(2). (c)(4), 
(c)(6), (c)(8), (c)(9)(A)(ii), and (c)(9)(B) of 
the “Government in the Sunshine Act” 

(5 U.S.C. 552b(c)(2), (c)(4), (c)(6), (c)(8), 
(c)(9)(A)(ii), and (c)(9)(B)). 

The meeting was held in the Board 
Room of the FDIC Building located at 
550-17th Street, NW., Washington, DC. 

Dated: December 11.1991. 

Federal Deposit Insurance Corporation. 

Robert E. Feldman, 

Deputy Executive Secretary . 

[FR Doc. 91-29928 Filed 12-11-91; 11:29 am] 

BILLING CODE 6714-01-*! 


FEDERAL ELECTION COMMISSION 

DATE AND time: Thursday, December 19. 
1991,10 a.m. 

place: 999 E Street, NW., Washington, 
DC (Ninth Floor). 

status: This Meeting Will Be Open to 
the Public. 

ITEM TO BE DISCUSSED: 

Correction and Approval of Minutes 
Election of Chairman and Vice Chairman for 
1992 

Title 26 Certification Matters 
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Paul Simon for President Committee— 
Extension of Time to Respond to the Final 
Audit Report 

Explanation and (ustification of the Revised 
Bank Loan Regulations (11 CFR parts 100 
and 104) 

Petition for Rulemaking Filed by 
Congressman William Thomas 
Status of Regulations Projects 
Administrative Matters 

DATE AND time: Thursday, December 19, 
1991. 

(Will Convene After the Open Meeting) 

place: 999 E Street, NW., Washington, 
DC. 

status: This Meeting Will Be Closed to 
the Public. 

ITEMS TO BE DISCUSSED: 

Compliance matters pursuant to 2 U.S.C. 

§ 437g. 

Audits conducted pursuant to 2 U.S.C. § 437g, 
5 438(b). and Title 28. U.S.C. 

Matters concerning participation in civil 
actions or proceedings or arbitration. 
Internal personnel rules and procedures or 
matters affecting a particular employee. 

PERSON TO CONTACT FOR INFORMATION: 

Mr. Fred Eiland, Press Officer, 
Telephone (202) 219-^155. 

Delores Harris, 

Administrative Assistant. 

|FR Doc. 91-29927 Filed 12-11-91; 10:51 am] 

BILLING CODE 6715-41-M 


FEDERAL MINE SAFETY AND HEALTH 
REVIEW COMMISSION 

December 10,1991. 

Amendment to Previously Announced 
Agenda: 

TIME AND date: 10:00 a.m., Thursday, 
December 12,1991. 
place: Room 600,1730 K Street, NW„ 
Washington, DC. 


status: Items 1-3, Open, Items 4-6. 
Closed (Pursuant to 5 U.S.C. 

§ 552b(c)(10)]. 

matters to be considered: In addition 
to the previously announced items, the 
Commission will consider and act upon 
the following items: 

4 . Beech Fork Processing. Docket No. 

KENT 90-398. 

5. Shamrock Coal Co., Inc., Docket No. 
KENT 90-60. 

8 . Shamrock Coal Co., Inc., Docket Nos. 
KENT 90-137 and 90-142. 

Issues include whether the mine 
operators’ violations of mandatory 
safety standards were of such a nature 
as to significantly and substantially 
contribute to mine safety hazards. 

It was determined by a unanimous 
vote on Commissioners that these items 
be included in the meeting on December 
12,1991, and that they be heard in 
closed session. Any earlier 
announcement of the addition to this 
meeting was not possible. 

CONTACT PERSON FOR MORE 
information: Jean Ellen (202) 653-5629/ 
(202) 708-9300 for TDD Relay 1-800-877- 
8339 for Toll Free. 

(can H. Ellen, 

Agenda Clerk. 

[FR Doc. 91-29991 Filed 12-11-91; 3:22 pm) 

BILLING CODE 6735-Ol-N 


SECURITIES AND EXCHANGE COMMISSION 

Agency Meeting 

Notice is hereby given, pursuant to the 
provisions of the Government in the 
Sunshine Act, Pub. L 94-409, that the 
Securities and Exchange Commission 
will hold the following meeting during 
the week of December 16,1991. 


A closed meeting will be held on 
Tuesday, December 17,1991, at 2:30 p.m. 

Commissioners, Counsel to the 
Commissioners, the Secretary to the 
Commission, and recording secretaries 
will attend the closed meeting. Certain 
staff members who have an interest in 
the matters may also be present. 

The General Counsel of the 
Commission, or his designee, has 
certified that, in his opinion, one or more 
of the exemptions set forth in 5 U.S.C. 
552b(c)(4), (8), (9)(A) and (10) and 17 
CFR 200.402(a)(4). (8). (9)(i) and (10), 
permit consideration of the scheduled 
matters at a closed meeting. 

Commissioner Fleischman, as duty 
officer, voted to consider the items listed 
for the closed meeting in a closed 
session. 

The subject matter of the closed 
meeting scheduled for Tuesday, 
December 17,1991, at 2:30 p.m., will be: 

Settlement of administrative proceedings of 
an enforcement nature. 

Institution of injunctive actions. 

Administrative proceeding of an 
enforcement nature. 

Consideration of amici participation. 

Opinions. 

At times, changes in Commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any, matters have been added, deleted 
or postponed, please contact: Steve 
Luparello at (202) 272-2100. 

Dated: December 10.1991. 

Jonathan G. Katz, 

Secretary. 

(FR Doc. 91-29948 Filed 12-11-91; 1:02 pm] 

BILLING CODE •01<H>1-M 







Corrections 


This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential. Rule. Proposed 
Rule, and Notice documents. These 
corrections are prepared by the Office of 
the Federal Register. Agency prepared 
corrections are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 
issue. 


DEPARTMENT OF AGRICULTURE 
Rural Telephone Bank 
Amendments to Bylaws 

Correction 

In notice document 91-26285 beginning 
on page 56045 in the issue of Thursday, 
October 31,1991, make the following 
corrections: 

1. On page 56045, in the third column, 
in number 26, in the third line, '‘bank” 
should read “Bank". 

2. On page 56046: 

a. In the second column, in the second 
line, “bank's” should read “Bank's”. 

b. In the same column, in paragraph 
(b), in the 11th line, insert a comma after 
“Bank”. 

c. In the third column: 

(i) In the first line, insert a comma 
after “bodies”; 

(ii) In the fourth line, "holder” should 
read “holders”; 

(iii) In the 11th line, “bank” should 
read “Bank"; 

(iv) In the 24th line, “holder so” 
should read "holders of; 

(v) In the 34th line, “borrowers” 
should read “borrower”; 

(vi) In the 35th line, “borrower” 
should read “borrow”; and 

(vii) In paragraph (d). in the third line 
from the bottom, “or” should read “of. 

3. On page 56047, in the second 
column, in Sec. 2.8. in the third line from 
the bottom, “telephone” should read 
“Telephone”. 

4. On the same page, in the third 
column, in Sec. 3.3, in the eighth line 
from the bottom, “stockholder’s” was 
misspelled. 

5. On page 50049. in the second 
column, in Sec. 5.4, in the ninth line. 

“ Provided' should read "provided'. 

6. On the same page, in the third 
column, in paragraph (c). in the third 
line, remove the comma after “seal”; 
and in paragraph (f). in the sixth line, 
insert “to” after “thereto”. 

7. On page 56050: 


a. In the first column, in Sec. 7.1, in the 
second line. "Draft" should read 
"Drafts": and in Sec. 7.2 . in the second 
line, “on” should read “of. 

b. In the second column: 

(i) In Sec. 7.3, in the fifth and ninth 
lines. “1986” should read ”1976“ each 
time it appears; 

(ii) In Sec. 8.1, paragraph (e). in the 
fifth line, “or” should read “on”; in the 
seventh line, the colon should be a semi¬ 
colon; in the eighth line, “ Provided" 
should read "provided": and in the 
second line from the bottom, “ten” 
should read “then”. 

c. In the third column, in Sec. 8.3 , in 
the fifth line, insert “full” after “each”; 
and in the last line, “in” should read 
“is”. 

BILL!HO CODE 1505-01-0 


DEPARTMENT OF EDUCATION 

Chapter 1 of Title 1 of the Elementary 
and Secondary Education Act of 1965; 
Even Start Program 

Correction 

In notice document 91-3547 appearing 
on page 5987 in the issue of Thursday. 
February 14,1991, in the second column, 
in the file line at the end of the 
document. ”FR Doc. 91-3457“ should 
read “FR Doc. 91-3547”. 

BILLING CODE 1505-01-0 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

Meetings; Sunshine Act 

Correction 

In notice document 91-5852 beginning 
on page 10298 in the issue of Monday, 
March 11.1991, make the following 
correction: 

On page 10300. in the first column, in 
the file line at the end of the document. 
“FR Doc. 91-5582” should read ‘FR Doc. 
91-5852”. 

BILUHO CODE 1505-01-0 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

(Docket No. 90E-0096) 

Determination of Regulatory Review 
Period for Purposes of Patent 
Extension; Lopressor* Oros" 

Correction 

In notice document 91-23785. 
beginning on page 50123. in the issue of 
Thursday. October 3.1991. make the 
following corrections: 

1. On page 50123, in the second 
column, under supplementary 
information:, in the second paragraph, 
in the eighth line, “stars” should read 
“starts”. 

2. On page 50124. in the first column, 
in the fourth line, “December 27,1989.” 
should read “October 20,1987.”. 

3. On the same page, in the same 
column, in the second full paragraph, in 
the sixth line, “application” should read 
“calculations”. 

BILLING CODE 1505-01-0 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

(Docket No. 91M-03511 

Allergan Optical; Premarket Approval 
of Duracare™ Rewetter 

Correction 

In notice document 91-23783. 
appearing on page 50124, in the issue of 
Thursday, October 3,1991. make the 
following correction: 

In the second column, under 
SUPPLEMENTARY INFORMATION:, in the 
eighth line, “acrylate”, the first time it 
appears, should read “silicone acrylate”. 

BILLING CODE 1505-01-0 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 
Food and Drug Administration 
(Docket No. 91M-03641 

Westcon Contact Lens Co.; Premarket 
Approval of Technicon-45 Soft 
(Hefilcon A) Contact Lens 

Correction 

In notice document 91-23855. 
beginning on page 50125, in the issue of 
Thursday. October 3,1991, makethe 
following corrections: 

1. On page 50125. in the third column, 
under summary:, in the eighth line, 
“Technicon-45” should read “Technicon 
45 Soft”. 

2. On page 50126, in the first column, 
in the first full paragraph, in the fifth 
line. “Ophthhalmic" should read 
“Ophthalmic". 

BILLING CO DC 150541-0 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Care Financing Administration 

IOACT-038-N J 
BIN 0938-AF38 

Medicare Program; Monthly Actuarial 
Rates and Monthly Supplementary 
Medical Insurance Premium Rates 
Beginning January 1,1992 

Correction 

In notice document 91-27503, 
beginning on page 58062, in the issue of 
Friday, November 15.1991, make the 
following correction: 

On page 58065, in Table 3.. in the last 
column (CY 1992), in the second box 
down, in the second line, “—3.38” 
should read “—3.48”. 

BILUNG CODE 150S-01-D 


PENSION BENEFIT GUARANTY 
CORPORATION 

29 CFR Part 2619 

Valuation of Plan Benifits in Single- 
Employer Plans; Amendment Adopting 
Additional PBGC Rates 

Correction 

In rule document 91-22022 beginning 
on page 46525 in the issue of September 
13,1991, make the following correction: 

Appendix B (Corrected! 

On page 46526, in the table, in the fifth 
column, in the second line, “1,0600” 
should read ”1.0600”. 

BILUNG COOE 15^5-01-0 





Friday 

December 13, 1991 


Part II 

Department of 
Agriculture 

Food and Nutrition Service 


7 CFR Parts 274, 276, 277, and 278 
Food Stamp Program: Standards for 
Approval and Operation of Food Stamp 
Electronic Benefit Transfer Systems; 
Proposed Rule 
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DEPARTMENT OF AGRICULTURE 

Food and Nutrition Service 

7 CFR PARTS 274, 276, 277 and 278 

[Amendment No. 345 1 

Food Stamp Program: Standards tor 
Approval and Operation of Food 
Stamp Electronic Benefit Transfer 
Systems 

agency: Food and Nutrition Service, 
USDA. 

action: Proposed rule. 

summary: Section 1729 of the Mickey 
Leland Memorial Domestic Hunger 
Relief Act of 1990 (Title XVII. Pub. L. No. 
101-624, enacted November 28.1990) 
amended section 7 of the Food Stamp 
Act of 1977. as amended 17 U.S.C. 

2016(i)), to require the Department to 
issue regulations establishing Electronic 
Benefit Transfer (EBT) systems as 
operational issuance systems to provide 
food stamp benefits to eligible 
households. This action proposes 
operational standards that EBT systems 
would be required to meet to be 
approved for operation. 
dates: Comments must be received on 
or before February 11,1992 to be 
assured of consideration. 
addresses: Comments should be 
addressed to Jeffrey N. Cohen, 
Supervisor, Demonstration Projects 
Section, room 718, Food and Nutrition 
Serv ice, 3101 Park Center Drive, 
Alexandria. Virginia 22302. All written 
comments will be open to public 
inspection during regular business hours 
(8:30 a.m. to 5 p.m., Monday through 
Friday) in room 718, 3101 Park Center 
Drive. Alexandria, Virginia 22302. 

FOR FURTHER INFORMATION CONTACT. 
Questions regarding this rulemaking 
should be addressed to Mr. Cohen at the 
above address or by telephone at (703) 
305-2517. 

SUPPLEMENTARY INFORMATION: 

Classification 

Executive Order 12291 and Secretary's 
Memorandum 1512-1 

This proposed rule has been reviewed 
under Executive Order 12291 and the 
Secretary of Agriculture's Memorandum 
No. 1512-1. The Department has 
classified this proposed rule nonmajor. 
The proposed rule does not meet any of 
the three criteria identified under the 
Executive Order. The proposed rule’s 
effect on the economy will be less than 
$100 million annually and it will have no 
effect on costs or prices. Competition, 
employment, investment, productivity, 
innovation will remain unaffected. 


There will be no effect on the ability of 
United States-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets. 

Executive Order 12372 

The Food Stamp Program is listed in 
the Catalog of Federal Domestic 
Assistance Programs under No. 10.551. 
For the reasons set forth in the final rule 
and related Notice(s) to 7 CFR Part 3015, 
subpart V (48 FR 29,115), this program is 
excluded from the scope of Executive 
Order 12372 which requires 
intergovernmental consultation with 
State and local officials. 

Regulatory Flexibility Act 

This rule has been reviewed with 
regard to the requirements of the 
Regulatory Flexibility Act (5 U.S.C. 601, 
et seq.). Betty Jo Nelsen. Administrator 
of the Food and Nutrition Service, has 
certified that this proposed rule does not 
have a significant economic impact on a 
substantial number of small entities. 
State and local welfare agencies will be 
the most affected because they 
administer the Food Stamp Program. 

Paperwork Reduction Act 

In accordance with the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3507), 
the reporting and recordkeeping 
requirements contained in this proposed 
regulation will be submitted for 
approval to the Office of Management 
and Budget (OMB). Such provisions 
shall not be effective until OMB 
approval has been obtained. Other 
organizations and individuals desiring 
to submit comments on the information 
collection requirements should address 
them to Mr. Cohen at the above address, 
and to the Office of Information and 
Regulatory Affairs, OMB, New 
Executive Office Building (room 3028), 
Washington. DC 20503, ATTN: Desk 
Officer for FNS-USDA. 

This proposal changes information 
and collection requirements in three 
areas. First, in order to obtain approval 
for Federal financial participation. State 
agencies must seek approval for 
proposed EBT systems through the APD 
process prescribed under 7 CFR 274.12 
(c) and (d). Second, information 
collections associated with the 
redemption of food coupons by 
authorized retailers and wholesalers, 
prescribed under 7 CFR 278.2(g) and 7 
CFR 278.3(c), would be reduced as 
coupon issuance systems are replaced 
by EBT systems. Finally, ongoing 
information collections are utilized to 
report a wide range of program data and 
include information from EBT systems. 
The three areas are described in more 
detail below. 


In gathering information for its 
Federal budget request, the Department 
estimated that a total of 26 out of 53 
Slates would request approval fur EBT 
systems during the next three years. 

This included the nine State agencies 
that have already submitted 
documentation to obtain approval to 
develop EBT demonstration projects. 
Consequently, the Department estimates 
that 17 State agencies would submit new 
APDs. This is less than 9 respondents 
per year and therefore, no change in 
burden hours is submitted for new APDs 
under OMB Control No. 584-0083. 

The 53 State agencies are required 
annually to provide budget estimates for 
each quarter of the Federal fiscal year 
on Form FNS-366A for major program 
cost areas. In addition, Form SF-269 is 
completed by each State agency in order 
to obtain reimbursement for allowable 
program administrative costs each 
quarter. FNS has revised these forms to 
accommodate reporting needs for 
alternative issuance systems. The 
revisions to FNS-366A and SF-269 have 
been approved under OMB Control Nos. 
584-0083 and 0505-0008. 

As projects are implemented the 
annual reporting burden for authorized 
retailers to complete Redemption 
Certificates (OMB Control No. 0584- 
0085) will be reduced. Because the 
burden is minimal on a national basis at 
this time and the Department will be 
updating the previously approved 
information collection burden prior to its 
expiration date of August 1992. the 
estimated reduction in burden collection 
pertaining to EBT systems will be 
included with the Department's 
forthcoming revision. 

The reporting requirements of pilot 
operations (7 CFR 274.12(c)) and 
provisions requiring information to be 
provided to FNS Compliance Offices 
quarterly (7 CFR 274.12) are expected to 
be minimal. Other information 
collections are either accommodated 
through existing report forms or are not 
applicable to EBT systems (i.e., FNS- 
250, Food Coupon Inventory Report). 
Consequently, no burden revisions will 
be necessary. 

Background 

The Department’s legislative 
proposals for fiscal year 1992 for the 
Food Stamp Program included allowing 
on-line EBT as an operational 
alternative as part of a package of items 
aimed at improving the integrity and 
operational efficiency of the Program. 
On November 28,1990, Congress 
reauthorized the Food Stamp Program 
by passing the Mickey Leland Memorial 
Domestic Hunger Relief Act of 1990 
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(Leland Act) (Title XVII, Pub. L. No. 101- 
624). The Leland Act amended section 7 
of the Food Stamp Act of 1977, as 
amended (7 IJ.S.C. 2Q16(i)) (the Act), to 
require USDA to establish standards for 
the approval of State agency on-line 
EBT systems tor issuing Food Stamp 
Program benefits. The standards are 
required in the following areas: 

— The cost effectiveness of the EBT 
system relative to the operational cost 
of issuance systems utilized prior to 
the implementation of the EBT system: 
—The required level of household 
protection regarding privacy, ease of 
use. and access to and service in retail 
food stores; 

—The terms and conditions of 
participation by retail food stores, 
financial institutions, and other 
appropriate parties: 

—System security; 

—System transaction interchange, 
reliability, and processing speeds; 

—Financial accountability; 

—The required testing of system 
operations prior to implementation; 
and 

—The analusis of the results of the 
system implementation in a limited 
project area prior to expansion. 

While the Leland Act did not 
authorize the utilization of an off-line 
EBT system, i.e.. a system which utilizes 
a self-contained benefit access device 
such as a microprocessor card, it neither 
prohibited off-line EBT systems nor 
precluded the use of components with 
off-line characteristics such as 
intelligent POS devices. However, off¬ 
line EBT systems may be approved as 
part of demonstration projects 
conducted under the waiver authority of 
section 17 of the Act (7 U.S.C. 2026). The 
Department is currently testing an off¬ 
line EBT system in a demonstration 
project in Dayton. Ohio for the Food 
Stamp Program. The Department 
expects the demonstration project to 
begin operations in Spring 1992 for a 
duration of nine months. Results from 
the demonstration project should be 
available within six months after the 
operational phase is completed. 
Additional demonstrations utilizing off¬ 
line technology would be considered 
once the evaluation results from the 
Dayton demonstration are available. 

Congress expressed specific concern 
with the impact of EBT systems on 
retailers and food stamp program 
households as well as the importance of 
using existing commercial electronic 
funds transfer (EFT) systems (piggy¬ 
backing) to lower State costs (HJL Rep. 
No. 916. 101st. Cong., 2d Sess. 3093-04 
(1990)). In addressing retailer 
participation, the legislation requires 


that all authorized food retailers be 
afforded the opportunity to participate 
in any proposed EBT system for the 
Food Stamp Program. Regarding 
household participation, the EBT system 
must preserve existing services in such a 
way that households are not negatively 
affected by the system. The Department 
would emphasize that any EBT system 
must include stores serving minority 
language populations. Also, a sufficient 
number of stores must be equipped with 
Point-of Sale (POS) terminals such that 
eligible households do not suffer a 
significant reduction in their choice of 
retail food stores nor incur a significant 
increase in the costs for food or 
transportation to participating food 
retail stores. 

Since 1984, USDA has explored EBT 
systems through several demonstration 
projects. In the initial Reading, 
Pennsylvania demonstration project, the 
Department evaluated the EBT system 
compared to the coupon-based issuance 
and redemption system. The evaluation 
measured the differences between the 
two systems in terms of administrative 
cost, vulnerability to benefit loss and 
abuse, and impact on participating food 
retailers, households, and financial 
institutions. The demonstration showed 
that EBT had a positive impact on each 
of the measured areas except cost. 

While the EBT costs in the 
demonstration were high, the evaluation 
indicated that there was a great deal of 
potential for lowering them. Subsequent 
demonstration projects have aimed to 
determine whether EBT systems could 
be implemented and operated at the 
same cost as paper coupon-based 
issuance systems. In doing so. USDA 
has sought to conduct demonstration 
projects to enable the examination of 
issues such as the level of terminal 
deployment necessary and the 
integration of EBT systems with other 
public assistance programs as well as 
commercial POS systems. In developing 
this rule, the Department has drawn on 
its experience with the demonstration 
projects in Reading. Pennsylvania. 
Albuquerque, New Mexico. Baltimore, 
Maryland and Ramsey County, 
Minnesota. A General Notice describing 
the procedures followed by these 
projects was published on May 28.1991. 
in the Federal Register (56 FR 24.048). 

scope of Rule 

The current food stamp coupon 
system is a national system under which 
households may utilize their benefits in 
any State in the country. There is one 
redemption process which is followed 
by all retailers and financial institutions 
in the country. It is the intention of the 
Department that ultimately EBT will be 
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a comprehensive nationwide system 
with similar benefit portability as exists 
now with the coupon system. However, 
in the short term, the Department 
recognizes that Food Stamp EBT and its 
commercial counterpart, direct debit at 
the point-of-sale, are still young 
industries with much development yet to 
take place. Consequently, this proposed 
rule is viewed by the Department as the 
first of many for EBT as the program 
evolves over the coining years. This 
proposed rule is designed to give State 
agencies the opportunity to start the 
EBT process. However. State agencies 
must recognize that they may need to 
adapt their EBT systems to the still 
evolving environment in the coming 
years. 

It is uncertain whether any one 
organizational EBT model will be or can 
be the basis for a national EBT system 
of the future. At this writing, the 
development of on-line Food Stamp EBT 
demonstration projects has followed a 
particular model with minor 
variations—the State agency contracts 
with a vendor which manages a 
database of household accounts, places 
point-of-sale devices m retail 
establishments, processes transactions 
by operating as its own electronic funds 
transfer switch, and establishes a 
concentrator bank which coordinates 
the movement of funds from the Federal 
government to the retailers 1 bank 
accounts. While this model has 
performed admirably, it has not yet been 
proven to be operable in a cost neutral 
manner. Since the Department 
recognizes that there are other possible 
EBT models that may operate as 
effectively or more effectively than our 
EBT demonstration projects, this 
proposed rule is drafted to 
accommodate different approaches. 

The Department is proposing to 
establish some technical and 
performance standards in this rule. 
However, the Department expects 
industry to be the driving force in 
formalizing technological standards, not 
the Federal government. Consequently, 
although the proposed rule identifies a 
set of minimum technical design and 
performance standards, the Department 
is also proposing to allow State agencies 
to utilize, with FNS approval, those 
standards prevalent for the POS 
industry in their region. In approving 
requests for exceptions to these 
proposed standards. State agencies 
would be required to justify the need to 
adopt standards that may lessen 
household and/or retailer accessibility 
and service if adopted. As a caution to 
State agencies and their agents, the 
Department will be following the 
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development of industry standards 
closely and may choose in the future to 
promulgate some of those technological 
standards as requirements for Food 
Stamp EBT systems. Consequently, the 
Department expects the State agencies 
to pay close attention to efforts by the 
banking industry, the regional networks 
and food retailers to control their 
communications through a series of 
formalized standards and have their 
EBT systems designed to meet currently 
prevailing standards such as the 
standards established through the 
American National Standards Institute 
(ANSI) or the International Standards 
Organization (ISO) at the outset. The 
Department would also like to use this 
publication to solicit comments from the 
banking and retailer industries on how 
the standards of this rule could better 
facilitate the piggybacking of EBT 
systems on existing commercial 
systems. 

The Department also expects the 
settlement process for EBT systems to 
evolve over the next few years. The 
Department of Agriculture and the 
Treasury Department recognize that the 
current system needs improvement, from 
both the financial industry’s and Federal 
government’s perspective. 

Consequently, the Department will be 
working closely with the Treasury 
Department and other Federal agencies 
to develop a system better able to 
handle the immediate provision of 
Federal funds for EBT benefits. So while 
this rule proposes to set in place the 
Letter-of-Credit system currently utilized 
by the demonstration projects, future 
revisions to this system are anticipated 
and would be promulgated in a future 
rulemaking. To that end. the Department 
is proposing to reserve 7 CFR 278.10 to 
accommodate any such future 
rulemaking. 

Utilization of Regional Networks 

One model of interest to the 
Department is that which utilizes the 
regional electronic funds transfer 
networks as an integral part of the EBT 
system design. The Department 
recognizes that commercial 
infrastructure supporting debit card 
transactions currently exists in some 
areas. This infrastructure utilizes the 
regional electronic funds transfer 
networks to communicate with bank or 
third party processor databases for 
authorization and to settle accounts at 
the end of the day. It has been suggested 
by some involved with EBT that the 
Department, with this rule, require all 
EBT systems to utilize these networks 
for communications and settlement. In 
other words, the State agency soliciting 
the use of contractors would be required 


to build its request for bids around the 
requirement that bidders be capable of 
utilizing the local or regional networks. 

If more than one network exists in an 
area, the State agency would need to be 
able to interface with each of them, 
though perhaps using the least 
expensive for handling its transactions. 

The Department is intrigued by this 
idea for a number of reasons. First, it 
would more closely parallel the existing 
commercial structure. Second, it appears 
that by requiring all State agencies and 
contractors to be able to communicate 
with these networks. State agencies’ 

EBT systems would be able to 
communicate with each other, thereby 
more easily achieving the goal of 
allowing food stamp households to 
utilize their benefits across State lines. 
Third, such an approach would ensure 
that all EBT systems are meeting, at a 
minimum, performance standards that 
have been established by the regional 
networks. Finally, such an app r oach 
would greatly facilitate the ability of 
third party processors or food retailers 
which choose to drive their own 
terminals to access the food stump 
database by not requiring a new 
interface for each third party or retailer 
since the third party or retailer wouid 
presumably be already interested in 
interfacing with the networks for its 
commercial ventures. Thus, a third party 
processor or food retailer driving its 
own terminals would simply be required 
to meet the network certification 
requirements to enter the network and, 
as a result, the EBT database. 

While the advantages of such an 
approach are inviting, there may also be 
some disadvantages. For one, it may be 
a more complicated task to solicit bids 
that must include bank networks. 
Second, it has been argued that this 
approach would increase the cost of 
EBT since it would require that a 
transaction fee be paid to the networks 
which could be avoided if the networks 
were not utilized. It could also remove a 
major incentive for some vendors to bid 
on EBT projects and offer competitive 
rates—the cornoetitive edge they would 
gain for future commercial business by 
establishing themselves as an 
intermediate processing facility (switch) 
in the commercial market. 

We have not had the opportunity to 
demonstrate and fully examine the pros 
and cons of such an EBT model. 
Consequently, we have not included the 
requirement for utilizing regional or 
national networks in this proposed rule. 
However, we are considering such a 
requirement for future rulemaking and. 
therefore, are most interested in 
receiving comments on this subject. 


Could this prove to be a more cost 
neutral model? Is such a model 
administratively feasible? How would 
requests for bids be formulated? In 
particular, would it be feasible for a 
consortium of States to formulate such a 
request for bids and manage the 
resulting contract? Similarly, would it be 
feasible for a State-Federal partnership 
to be formed for this purpose? What 
about the feasibility of the Department 
contracting directly with vendors to 
utilize the networks and build an 
interface between them and the States? 
Are there commercial entities that 
would be interested in simply managing 
a State agency’s EBT database and/or 
some POS terminals? Are there 
commercial entities that would be 
interested in installing and driving POS 
terminals in those retail locations whici 
do not have their own systems? Are 
there aspects of the networks w hich ar- 
incompatible with the functional 
requirements of the Food Stamp 
Program or are variations from network 
to network inconsistent with the goal o' 
a nationwide EBT system? Are there 
advantages and disadvantages we have 
not considered? 

How to Get EBT System Approval 

The Department is proposing to adopt, 
with some modifications, the two-phase 
Advanced Planning Document (APO) 
process currently prescribed by 7 CFR 
277.18 of this chapter in order to approve 
EBT systems. The APD process, which 
requires State agencies to obtain prior 
approval for Federal financial 
participation by submitting a Planning 
APD and an Implementation APD. is a 
flexible approach that incorporates the 
administrative requirements necessary 
for review, approval and administration 
of an EBT system. The APD process is 
also familiar to State agencies and much 
of the industry and will help facilitate 
the integration of EBT into future State 
proposals for the acquisition of 
automated data processing services. In 
addition, it will facilitate approvals for 
multiple program systems combining 
EBT for the Food Stamp Program with 
other EBT programs that may involve 
the Special Supplemental Food Program 
for Women. Infants and Children (WICj 
or programs funded by the Department 
of Health and Human Serv ices. 

Under this proposal, a State agency 
would request Federal financial 
participation for the EBT planning 
process by submitting a Planning APD 
(PAPD). Unlike the current requirements 
in 7 CFR 277.18. this rule would require 
that EBT PAPDs be submitted for all 
EBT systems, regardless of the 
estimated cost of these systems. The 
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thresholds tor submitting Requests for 
Proposals (RFPs). contracts, and 
contract amendments for prior approval 
currently in 7 CFR 277.18 would also not 
apply to EBT systems. Currently, PAPD, 
RFP, and contract submissions for prior 
approval are required only if their 
associated costs are expected to exceed 
$500,000 for regular funding. Contract 
amendments which exceed $100,000 or 
exceed 80 days using regular funding 
must be submitted for prior approval. 
The Department believes that EBT 
systems alter current Food Stamp 
Program relationships to such a degree 
that Department approval and oversight 
*9 warranted on each document, 
regardless of projected cost. 

The Department is also proposing to 
require other special conditions and 
requirements beyond those specified in 
the APD process under 7 CFR 277.18 of 
this chapter, in some cases, the 
Department is specifying the focus of 
documents associated with the normal 
APD process; in other cases, the 
Department is adding requirements 
specifically for EBT systems. 

This rule also proposes that all EBT 
systems within a State must follow a 
singular EBT APD and system 
architecture submitted by the State 
agency. Multiple EBT system designs 
within a single State agency would be 
acceptable only if such designs can be 
fully justified by the State agency, the 
system differences are transparent to 
participating households that move 
within the State, the different systems 
can readily communicate (transaction 
interchange) with one another and the 
multiple system approach is as cost 
effective as a singular State 
administered system. The Department 
believes this requirement will facilitate 
the development of compatible EBT 
systems in States where the Food Stamp 
Program is administered by local 
jurisdictions. 

FNS* experience to date with EBT 
demonstration projects is that EBT 
documents have required several 
revision** prior to their final approval. 
Consequently, though this rule would 
not require a series of draft submissions 
as was required in the demonstration 
projects, the Department recommends 
that the State agency include adequate 
time in their plans for FNS to conduct 
thorough document reviews and for at 
least one revision based on comments 
from FNS. To assist State agencies. FNS 
is developing model system documents 
that identify key elements of an EBT 
system design. Request for Proposal and 
Functional and Acceptance Test plans. 
This proposed rule does not establish a 
series of phases, as was done in the 


demonstration projects, whereby 
approval from FNS must be obtained 
prior to moving to the next phase. 
However, by requiring the approval of 
certain key documents, the Department 
believes it will have sufficient control 
over the development of EBT systems 
while providing the State agency with 
greater flexibility to continue moving 
forward with development as FNS 
document reviews and approvals are 
pending. 

EBT Planning APD 

7 CFR 277.18 currently requires that 
the Planning APD include a description 
of the program and organizational 
needs, a description of State resources 
and any contracted resources to be 
utilized for project planning activities, a 
schedule of activities and deliverables, 
and a proposed budget. The State 
agency must also commit itself, where 
appropriate, to the completion of an EBT 
functional requirements document, cost- 
benefit analysis and a general system 
design. These requirements would be 
unchanged by this rule except for the 
feasibility study and associated 
alternatives analysis Under this 
proposal, the feasibility study and 
alternatives analysis would not be 
required since there is no need to assess 
barriers to a system transfer foi EBT 
systems except for cost relative 1o the 
coupon issuance systems’ cost. 

However, this rule proposes to add 
requirements that State agencies include 
in their Planning APDs a commitment to 
complete and submit during the planning 
phase a pilot project site description, an 
expanded site description and an 
assessment of the support for the project 
within the community, with supporting 
documentation. 

During the planning phase, a State 
agency would determine whether an 
EBT system is viable and prepare for the 
acquisition of the EBT system equipment 
and/or services. The planning activities 
would include the completion of a cost- 
benefit analysis, requirements analyses, 
and general system design, and the 
preparation of the Implementation APD. 
Within the functional requirements 
document, cost-benefit analysis, and 
general system design, the State agency 
would need to show how the provisions 
of this rule would be met. The planning 
phase for the EBT system would 
culminate in the preparation of a 
Request for Proposal and approval to 
acquire EBT services if the State agency 
anticipates contracting with commercial 
firms to operate the system. 

EBT Implementation APD 

Before Federal financial participation 
in a contract award can be assured. 


Departmental approval of an 
Implementation APD (IAPD) must be 
received by the State agency. FNS 
approval of the IAPD provides the State 
agency with authority to award the 
contract and proceed with the design, 
development and implementation of an 
EBT system in accordance with the 
terms of the APD. 

The provisions or 7 CFR 277.18 
pertaining to the Implementation APD 
would also apply to EBT lAPDs. In 
addition, the Department would require 
that State agencies commit to submitting 
additional deliverables such a9 the 
System Design. Functional 
Demonstration Plan. Acceptance Test 
Plan, prototype Food Retailer 
Agreement, and Pilot Project 
Implementation Plan and an APD 
Update for expanding beyond the pilot 
project for FNS review and written 
approval prior to installation and 
issuance of food stamp benefits through 
the EBT system. The Department 
expects that, as EBT systems evolve and 
become more widespread, the need to 
require specific review of some 
documentation will decrease. 

Thp Department also proposes that 
Stale agencies develop training 
materials and user's manuals intended 
to prepare participating households, 
food retailers, and State and local 
agency personnel for EBT system 
operations. However, these would not 
need to be submitted to FNS for prior 
approval. 

Upon successful completion of the 
pilot project and before expansion 
beyond the pilot area, the State agency 
would need to receive prior written 
approval for an APD Update. The APD 
Update would include a revised budget 
projecting the cost of implementing and 
operating the expanded EBT system, 
indicate the steps necessary to achieve 
EBT expansion as approved in the 
Implementation APD. and describe any 
necessary software or hardware 
changes which would modify the system 
design approved by FNS. 

Pilot Project 

The Act requires that all EBT systems 
be implemented in a pilot project prior 
to expansion to the area of full 
operations. This rule would give State 
agencies latitude in choosing the pilot 
project area. State agencies would be 
required, however, to take into 
consideration how well the pilot area 
represents the fully operational system 
area’s food stamp caseload. Factors for 
consideration would include the 
expected shopping patterns of 
households in the pilot area, the 
demographic characteristics of the 
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participating households, the existence 
of commercially deployed debit and 
credit card networks in authorized food 
retailers, the stores bordering the pilot 
project area that serve households 
residing within the pilot project borders, 
and the natural and political boundaries 
that may affect the pilot project’s 
feasibility and impact upon choices of 
retail stores by eligible households. The 
pilot system would also be required to 
be representative of the expanded EBT 
system. For example, if a mainframe 
system is planned to be used for the 
expanded system, then a mainframe 
system should be tested during the pilot 
project. This rule proposes that State 
agencies operate pilot projects until a 
state of routine operation is reached (a 
minimum of six months) before 
submitting an expansion request which 
would be accepted by FNS. This waiting 
period would permit the system to work 
through all functions and potential 
system problems while enabling a 
thorough cos! analysis of actual EBT 
operations costs to be conducted. A 
state of routine operations is considered 
to be operations with the full caseload 
in the pilot area converted to the EBT 
system as indicated in the approved 
IA PD. 

Community Support 

The State agency should begin 
working with retailers and advocacy 
groups from the outset of project 
planning. The Department is proposing 
that evidence of early contacts with 
retailer groups in the pilot and fully 
operational areas be obtained and 
submitted during the planning phase. 
Written commitments from retailers who 
would participate in the pilot project 
would be the type of documented 
support the Department would 
anticipate. Retailer commitments should 
demonstrate a willingness to provide the 
environment necessary to implement the 
EBT system for the Food Stamp 
Program, and should include a sufficient 
number of retailers to meet food stamp 
customers’ needs. Statements of 
commitment would not be legally 
binding since the details of the system 
will not be known by the retailers at this 
stage. A binding commitment would be 
formalized prior to system 
implementation through retailer 
agreements signed between the State 
agency or its vendor and each retailer. 
Experience with demonstration projects 
shows that it is imperative to involve the 
retailer community in the planning 
process as early as possible. By 
incorporating retailer needs and desires 
early in the planning process, difficulties 
reaching agreement when implementing 
may be avoided. 


While no specific written commitment 
would be required from recipient 
advocacy groups, the Department urges 
State agencies to contact and seek input 
from such groups to facilitate the 
conduct of the EBT pilot project and 
obtain assistance in promoting the 
benefits of the EBT system for food 
stamp households. 

W/C and Other Program Participation 

The Department is aw r are that many 
State agencies administering the W1C 
program are actively interested in and 
will be pursuing the application of EBT 
to the WIC program. Therefore, the 
Department proposes that the State WIG 
agency be consulted during the initial 
planning stages and as the Food Stamp 
EBT system i3 developed. The 
Department is not proposing that WIC 
State agency officials concur on each 
document required by this rule unless a 
joint WIC and Food Stamp system is 
being proposed. The Department 
believes that contact with WIC State 
officials would be beneficial on EBT 
issues such as the need for one card and 
Personal Identification Number (PIN) to 
access both WIC and Food Stamp 
benefits, security procedures for 
issuance, retailer interface and 
technology options for each program. 
Similarly. State agencies that anticipate 
issuing EBT benefits to recipients of Aid 
for Families with Dependent Children. 
General Assistance. Medicare. Medicaid 
or other programs should consult with 
the appropriate State and/or Federal 
agencies from the outset of project 
planning. 

Cost Effectiveness 

Section 7(i)(2)(A) of the Act (7 U.S.C. 
2016(i)(2)(A)l requires that the 
operational costs of EBT systems, 
including the amortized cost of capital 
expenditures and other reasonable start¬ 
up costs, not exceed the operational 
costs of the coupon issuance system that 
has been replaced. The Department 
reads this provision to require that EBT 
systems be cost neutral to the Federal 
government; i.e.. the Federal costs of the 
EBT systems, including the Federal 
share of capital expenditures and start¬ 
up costs, would have to be equal to or 
less than the current coupon issuance 
systems utilized by the State agency. 
Cost neutrality has been a basic premise 
of all EBT demonstration projects since 
the Reading project. However, the 
inclusion of start-up costs is new. 

While the Department believes that 
the statutory language requires cost 
neutrality to the Federal government, 
this cost neutrality does not necessarily 
apply to the State agency. Consequently, 
this rule would permit EBT systems to 


continue operating even if they are not 
cost neutral, so long as the State agency 
is willing to absorb those costs which 
exceed the issuance cap. 

The issuance cap would be a fixed 
level of Federal funding for 
administering statewide issuance, once 
an EBT system is implemented, for 
which costs would be claimed up to the 
predetermined level. The annual cap 
would be based on the cost of the 
current coupon issuance system as 
follows: the post-EBT implementation 
issuance cap w r ould equal the case- 
month cost for the coupon system being 
replaced multiplied by the number of 
food stamp program case-months for the 
year, multiplied again by an inflation 
factor, as appropriate. This would be the 
maximum level of issuance costs 
incurred during any year for which 
Federal funding would be provided. The 
value of all design and development 
costs for the EBT system would be 
allocated retroactively after seven years 
to the total issuance costs and again 
applied to the cap. 

The cost of the current issuance 
system would be determined by using 
the statewide cost of the current coupon 
issuance system divided by the number 
of food stamp case-months during the 
period of analysis. As such, case-month 
cost represents the average Federal 
share of administrative costs, by 
program, to issue program benefits to a 
case (Food Stamp household) for one 
month. By using the coupon case-month 
cost as the basis of comparison against 
the post-EBT implementation issuance 
cost, the Federal share in the post-EBT 
implementation issuance system 
(including both EBT and coupon 
issuance) would be limited to 50% of the 
current issuance system case-month 
costs. 

Through this formula, the Department 
proposes to require cost neutrality State 
by State on a statewide basis. That is. 
the issuance cap would be established 
for the whole State even if a State 
agency implements EBT in only a 
portion of the State. The Department 
believes it is reasonable to hold each 
State agency responsible for any 
increases in non-EBT issuance costs that 
may result from implementing EBT in 
only a portion of the State. 

In calculating the cost of the current 
issuance system, the State agency may 
include the Federal costs associated 
with the use of coupons such as coupon 
printing, shipping, processing, and 
reconciliation. However, Federal costs 
would be adjusted by any changes to 
float which may result from a different 
pattern of payments in an electronic 
payment system. State agency losses 
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associated with mail issuance up to the 
tolerance level and monthly duplicate 
issuance losses absorbed by FNS could 
also be included in the issuance cap. 
FNS will make information pertaining to 
the Federal coupon issuance costs 
available to interested State agencies 
upon request. 

The coupon case-month issuance cost 
would be composed of the Federal share 
of State costs for issuing food stamp 
coupons statewide combined with 
purely Federal costs for issuing food 
coupons to a household each month. 
These costs and the resulting issuance 
cap would be determined during 
approval of the Advanced Planning 
Documents. 

The State agency would also be 
required to apply all costs incurred from 
the time the Implementation APD is 
approved by FNS to the cap. This would 
include start-up costs associated with 
the design and development of the EBT 
system as well as equipment costs 
amortized over the life of the equipment. 
For the purpose of assessing cost 
neutrality, the Department is proposing 
that start-up costs (i.e., design and 
development costs) incurred by the 
State agency after approval of the 
Implementation APD but prior to 
issuance of benefits to households 
would be added retroactively to the 
operational costs at the end of a period 
not to exceed seven years. The seven- 
year period would begin when food 
stamp benefits are issued to households 
in the pilot project. Such costs may be 
allocated by the State agencies in such a 
manner as to minimize the effect of new 
total costs in any one year exceeding 
that years cap. If the retroactive 
allocation were to put the State agency 
over the cap in any or all prior years 
during the assignment period, claims 
would be made as appropriate. 

Capital expenditures such as the 
purchase of central computers or point- 
of-sale equipment would be charged and 
amortized as operational costs over five 
years or the life of the equipment in 
accordance with the existing provisions 
of 7 CFR 277.18(«) and appendix A of 7 
CFR 277.18. The cost of installing point- 
of-sale equipment would be included as 
part of the cost of that equipment and 
amortized accordingly. 

The Department is proposing that the 
direct costs of the food coupon and EBT 
benefit issuance methods be used for the 
purposes of cost neutrality assessment. 
That is. the indirect costs of the State 
agency would not be included in the 
calculation of the food coupon case- 
month costs or the EBT issuance costs. 
The Department is proposing to exclude 
indirect costs from the cost neutrality 
assessment for administrative ease due 


to the inherent difficulties in 
consistently applying indirect costs to a 
functional area within a cost center. 
Furthermore, excluding indirect costs 
from both the food coupon and the EBT 
benefit issuance costs will result in 
equitable treatment to both participating 
States and the Federal Government. 

This rule proposes that, for each fiscal 
year’s projected budget, the issuance 
cap would be adjusted by the 
percentage change in the Gross National 
Product Implicit Price Deflator (GNP 
price deflator). FNS would provide the 
GNP price deflator for the most recent 
annual period available to State 
agencies each year. The Bureau of 
Economic Analysis of the U.S. 
Department of Commerce publishes 
monthly updates of the Implicit Price 
Deflator for several categories that 
make up the Gross National Product. 

The GNP price deflator reflects the price 
changes due to inflation. This index is 
reported in the Commerce News issued 
at the end of each month by the Bureau 
of Economic Analysis or from the 
Economic Indicators prepared monthly 
for the Congressional Joint Committee 
by the Council of Economic Advisers 
and available to the public in many 
locations. The Department believes this 
measure most closely resembles the 
inflation rate for costs State agencies 
would have incurred relative to the 
operation of an issuance system. The 
June figures would permit State agencies 
to establish the new cap and project 
their budget for the next Federal fiscal 
year. 

Though the cap adjustment for 
budgeting purposes would be based on 
the most recent GNP price deflator (the 
percent change between first quarters of 
the current calendar year and the prior 
calendar year), actual inflation for the 
upcoming budgeted year may prove to 
differ from that which was used to 
project the upcoming year s cap. For 
instance, even though five percent 
inflation may be applied, the actual 
inflation rate may be higher or lower. 
Unless a new base year cap is 
calculated based on actual inflation, 
projections in future years could prove 
to vary significantly from actual 
inflation over time. 

Consequently, the Department is 
proposing that a revision of the current 
year’s budgeted cap be made, to reflect 
actual inflation, prior to adjusting the 
next year’s cap. For example, the FY 
1992 cap, which utilized the calendar 
year (CY) 1991 deflator to be calculated, 
would be revised utilizing the CY 1992 
deflator to more accurately reflect the 
past year’s inflation rate. The revised 
CY 1992 deflator would then be applied 
to the FY 1992 cap to determine the FY 


1993 cap. In projecting the cap and total 
budget for the next fiscal year, the State 
agency would take the revised cap from 
that year and multiply it by the 
percentage change in the GNP price 
deflator. Though each year's budgeted 
cap would be revised with more recent 
data to form a new base cap, the funding 
level established by the budgeted cap 
prior to each Federal fiscal year would 
not be affected. Once the budgeted cap 
is established, it will be the determining 
factor in Federal financial participation. 

The Department considered several 
other methods to adjust the cap to 
account for the effects of inflation. A 
progressive adjustment method would 
simply increase the previous year’s cap 
by the percentage change in the GNP 
deflator without making any 
adjustments based on later information. 
This would prove to be a less precise 
approach, though possibly easier to 
administer. Another method would be to 
adjust the cap as proposed in this rule 
but also apply that adjustment to the 
prior year’s funding level. Although 
more precise, this method would provide 
difficulties for State agencies; they 
would be put at risk for possible claims 
actions for spending beyond the cap 
based on reliance on the budgeted cap. 
The Department also considered using 
the proposed adjustment approach but 
also holding the State agency harmless 
for any decreases that may result in the 
cap from one year to the next due to the 
more accurate adjustment. For example, 
a $3.50 cap was projected for FY 1993 
while the FY 1992 cap was higher at 
$3.55. The FY 1992 cap would then be 
used in place of the adjusted cap for FY 
1993. This method would also diminish 
the accuracy of the adjusted cap and 
has not been adopted. 

Cost Neutrality Government-wide 

Through the federal Interagency EBT 
Steering Committee, the Department has 
entered into an agreement with 
participating federal agencies which 
establishes general EBT cost standards. 
The agencies committing to the 
agreement include such agencies under 
the authority of the Departments of 
Health and Human Services, Veteran 
Affairs, and Treasury as well as USDA. 
The standards are as follows: 

—In determining whether to develop 
and implement EBT systems, Federal 
agencies should consider underlying 
statutory requirements, potential 
improvements in quality of service, 
the potential impact on the Federal 
budget, and such other factors each 
agency deems appropriate. 

—Those agencies, such as the Food and 
Nutrition Service and the 
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Administration for Children and 
Families, which have underlying 
statutory/regulatory requirements 
limiting their financial participation 
shall apply a cost-neutrality standard 
in determining this limit. That is, they 
can only participate in EBT system 
costs up to their share of the benefit 
delivery system being replaced. When 
considering the cost of such EBT 
systems, performance will be 
measured against a Government-wide 
standard. 

—In situations where two or more 
agencies are sharing the costs of an 
EBT system, costs will be allocated 
fairly across participating programs 
with consideration given to the 
benefits derived from the EBT system. 
FNS approval for financial 
participation in EBT systems involving 
the Food Stamp Program and one or 
more participating agencies will adhere 
with the provisions of this interagency 
agreement. 

Functional and Acceptance Testing 

A functional demonstration is a 
display of the EBT system’s capability to 
perform each function as described in 
the system design documentation. 
Acceptance testing is a final test of the 
complete system cycle that is conducted 
prior to implementation. It involves 
testing the capacity, throughput, 
individual functions and reporting 
capability as documented in the system 
design and is a precursor to accepting 
delivery of any contracted system. 
Throughput is a measure of the system’s 
capability to handle multiple functions 
simultaneously or frequent transactions 
entering into the central computer or a 
third party processor at the same time. 
As a result of the Department’s 
experiences with the demonstration 
projects where problems were often 
identified during these tests, this rule 
would require that functional 
demonstrations and acceptance testing 
be completed prior to implementation of 
the pilot. This requirement would 
include those systems that piggyback on 
existing commercial networks. 

The State agency should expect some 
participation in functional 
demonstrations and acceptance testing 
by the Department. This participation 
may vary depending on the resources 
available to the responsible offices and 
the complexity of the proposed system. 
The Department may also choose to 
utilize its own independent consultants 
with expertise in POS networks and 
similar technology to perform technical 
reviews and provide recommendations 
to the Department regarding individual 
F.BT systems. The Department suggests 
that State agencies consider contracting 


for similar assistance if the expertise 
does not currently exist within their own 
resources. The Department has found 
that independent participation in the 
functional demonstrations and 
acceptance testing is a necessary and 
valuable tool for assessing the proposed 
system’s capability to meet program 
requirements and perform as specified 
by contract. 

Expansion Approval Requirements 

The Department proposes that State 
agencies evaluate the pilot project prior 
to submitting an APD Update for FNS 
approval to expand the EBT system 
beyond the pilot project. The APD 
Update would incorporate any 
experiences gained from implementation 
of the pilot project including an 
assessment of the effects EBT may have 
had upon household participation in the 
Food Stamp Program. To date, the 
Department has no evidence that EBT 
has an effect on participation. However, 
the Department wants to continue to 
explore this issue and, for this reason, 
wishes to have States make an 
assessment during the pilot. The data on 
participation rates would enable the 
Department to anticipate possible 
participation changes and the 
corresponding benefit funding prior to 
expansion of the EBT system. The APD 
Update would also provide both a cost 
analysis and a projected budget for 
implementation and operation of the 
expanded EBT system. 

The cost analysis of the EBT system 
operation during the pilot project shall 
compare actual EBT operations costs to 
the projected EBT pilot system 
operations costs approved in the 
Implementation APD. In addition, the 
pilot operating costs shall be compared 
to the coupon system being replaced. 
This analysis may be conducted by the 
State agency’s own staff and/or an 
independent contractor. If costs are 
shown to exceed the cap during the pilot 
project, the State agency would need to 
identify its plan to absorb these excess 
costs prior to obtaining approval from 
FNS to expand the EBT system. The 
Department believes that cost analysis 
is an important piece of information 
necessary to accurately inform State 
agencies of the potential future costs of 
EBT. 

The APD Update would identify the 
project areas where the EBT system 
would be implemented, the specific 
responsibilities of the State agency and 
any contractor(s) in terms of ordering 
equipment, conducting pre¬ 
implementation and on-going training, 
installing POS terminals in food retail 
stores, schedule for installation in each 
area, the needed State and/or local 


agency resources, and the appropriate 
contact persons for coordinating the 
installation, training and conversion 
activities. If system design changes 
occur, such as major software 
reprogramming or system hardware 
reconfiguration, the APD Update would 
address these changes and explain the 
implications to cost and system 
performance, if any, for expanded 
operation. The Department believes that 
the submission of an APD Update which 
specifically addresses expansion issues 
is essential in determining whether the 
EBT pilot project merits expansion. 

Functional and Food Stamp Program 
Requirements 

There are five areas in which the 
Department proposes to establish 
functional requirements for EBT 
issuance systems. These functional 
requirements are minimum functions 
that an EBT system would have to be 
able to perform specifically for the Food 
Stamp Program and are essentially the 
same requirements that have been used 
in the Food Stamp EBT demonstration 
projects. The five areas are: (1) 
authorizing household benefits; (2) 
providing food benefits to households; 
(3) crediting food retailers and financial 
institutions for food stamp purchases or 
refunds; (4) managing retailer 
participation; and (5) settlement and 
reconciliation. Settlement and 
reconciliation functions are prescribed 
under paragraph (j) of this proposed 
rulemaking. Related to some of these 
functional areas are Food Stamp 
Program requirements that would need 
to be supported by an EBT system. 

The first area, authorizing household 
benefits, includes basic functions that 
must be conducted in order to enable 
households to participate. The proposed 
regulations would require that the State 
agency be able to issue and replace 
benefit cards utilized to access the EBT 
system. A PIN would have to be 
selected by the household or assigned 
by the State agency and the card 
account would have to be established in 
a central computer database. The PIN is 
the electronic alternative to a recipient's 
signature and necessary for secure 
transactions. The State agency would 
also need to generate an electronic 
authorization file noting which 
households would receive benefits and 
the amounts each household would 
receive. The State agency would also be 
required to accommodate all types of 
benefit issuances including 
supplemental and expedited issuances 
within current requirements for timely 
coupon issuance. 
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Under EBT issuance systems, the 
State agency would be required to 
permit households to carry over benefits 
from month to month. This policy has 
been in place during all the EBT 
demonstration projects. This policy has 
been adopted, in part, to permit food 
stamp households the same flexibility 
they have with food coupons that are 
legal lender and can be utilized at the 
households’ discretion. Additionally, 

FNS has defined issuance in the EBT 
systems as the point in time when 
benefits are posted electronically to the 
household account database. Once 
posted, the benefits are analogous to 
food stamp coupons in the recipient’s 
hand and essentially become legal 
tender usable at any time by the 
household. The Reading experience 
shows that the majority of households 
utilized their entire allotments during 
the month of issuance; however, since 
coupons are usable at any time once a 
household receives them, the 
Department would require carry over of 
EBT benefits from one month to another. 

Accounts which are inactive for three 
months have been labeled “stale or 
dormant’’ by the industry. When “stale 
or dormant accounts’* occur, the State 
agency could move the benefits off-line 
as long as notification is sent to the 
household of this action and the benefits 
can be bruught back on-line once 
requested by the household. Permitting 
removal of accounts off-line would 
allow the State agency to reduce the 
number of files in the database and help 
avoid capacity and performance 
problems. The household would retain 
use of the benefits; however, a separate 
contact from the household with the 
Slate agency may be required to 
reactivate the account. Specific 
procedures for State agency prior 
notification to households are proposed 
under the household participation 
section of this rule. 

The Department proposes that the 
State agency establish procedures to 
restrict adjustments to benefits once 
they have been posted to an EBT 
account and are available to the 
household for use on the issuance date. 
The State agency would be able to 
adjust the benefits for errors discovered 
after posting the issuance file to the 
system database but prior to the 
issuance date. Overissuances would be 
handled according to current regulations 
for establishing and collecting claims 
except for the re-presentation of manual 
\ouchers. 

Training of households by the State 
agency or its contractor is critical in the 
process of educating households, 
especially for those households who 


have had little or no experience with 
electronic banking technology or 
keeping their benefit account secure. As 
a result, the Department is proposing 
that the State agency would provide 
training prior to implementation of the 
EBT system and as needed during 
system operation. The training, under 
this proposal, would encompass 
household participation with respect to 
transaction procedures, access to 
balance information, transaction 
receipts, card or PIN replacement, 
benefit conversion, and stale or dormant 
account handling. The proposed 
household training also would have to 
address fundamental procedures for 
using the EBT card, the significance of 
the PIN and what could happen if it is 
compromised, the need to maintain 
secrecy for the PIN, simple measures to 
protect the PIN such as not writing it on 
the card or on a piece of paper kept in a 
handbag or wallet, and limiting the 
number of persons who know the PIN. In 
addition, the training would ensure that 
households are made aware of the 
procedures for reporting a lost or stolen 
card and who they may contact both 
during and outside normal working 
hours. 

The Department is proposing that the 
State agency have the option to utilize 
either PIN selection or PIN assignment. 
PIN selection enables each household to 
select a PIN so that it will be secure but 
easy to recall. PIN selection, however, 
requires additional equipment to permit 
the State agency to encrypt the PIN on 
the benefit card at the time the PIN is 
selected. The alternative method would 
be PIN assignment, whereby the State 
agency provides a benefit card with an 
assigned PIN. Several State agencies 
and others have suggested that PIN 
assignment would be a less expensive 
alternative to PIN selection. However, 
PIN assignment increases the potential 
for households to forget their PIN and 
would require additional security 
measures during storage and benefit 
account opening that may reduce the 
possible cost benefits. Consequently, 
under this proposed rule State agencies 
that adopt PIN assignment and issue 
benefit cards and PINs from a 
centralized facility would be prohibited 
from sending both a card and PIN 
together. The Department has not yet 
had the opportunity to test PIN 
assignment in a Food Stamp Program 
EBT project. The demonstration project 
in Iowa, scheduled to begin in early 
1992, would be the first EBT 
demonstration to utilize PIN assignment. 

The second functional area, providing 
food benefits to households, includes 
specific tasks that would permit the 


households to obtain food at the point- 
of-sale (POS). The verification of 
household identity is a system 
verification of the account number when 
swiped through the card reader and the 
PIN as it is entered. Without a PIN. the 
system would remain inaccessible 
unless procedures are made available to 
permit a food retailer to obtain 
authorization via telephone for manual 
vouchers or off-line transactions. The 
system would also need to be capable of 
verifying the PIN, the POS terminal’s 
specific identifying code which permits 
access to the system and each retailer’s 
identification. These proposed functions 
would permit food purchases to occur 
while protecting against unauthorized 
access to the central computer files. 

A basic function of the EBT system 
would be to check account balances in 
the central computer database at the 
time of purchase and send a message to 
the POS terminal to authorize a 
purchase or reject the purchase amount. 
Unlike the commercial POS environment 
where customers would be able to 
utilize an alternative payment method 
such as a check or cash, food stamp 
households may not have any payment 
alternative with which to purchase food. 
Consequently, this proposed rule would 
require that State agencies make 
available back-up purchase procedures 
to assure households access to their 
benefits. The Department has required 
that back-up purchase procedures be 
available for the EBT demonstration 
projects conducted to date. Procedures 
for manual transactions in the 
demonstration projects have relied on 
credit-card type sales drafts that are 
forwarded to the EBT system operators 
by the retailers for reimbursement. 
Manual back-up procedures could not, 
however, be utilized to permit the 
extension of credit to households 
whereby the store passes any manual 
voucher through for payment in a 
subsequent month. In addition, the 
manual transaction sales drafts have 
included a statement of warning to the 
household that, should insufficient funds 
to cover the purchase be available, 
benefits may be taken from future month 
benefit issuances. This requirement is 
included in this proposed rule as well. 
Procedures and restrictions on re¬ 
presentation of manual transactions that 
exceed the available benefits are 
proposed in paragraph (1) of this section 
for those State agencies that choose to 
permit re-presentation. 

The third functional area, crediting 
retailers and financial institutions, 
would require the EBT system to 
perform activities related to food stamp 
transactions at the POS terminal through 
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the full crediting of retailer bank 
accounts via the automated 
clearinghouse (ACH) network or other 
means approved by the Secretary. This 
rule would require that EBT systems be 
capable of documenting all transactions 
to facilitate the timely resolution of 
errors and fully account for the 
movement of funds from government to 
retailer bank accounts. Furthermore, the 
EBT system would be required to 
provide retailer redemption information 
to the Minneapolis Computer Support 
Center in a format specified by the 
Department. Retailers, at a minimum, 
would need to have the opportunity to 
tally transaction totals per terminal to 
coincide with their internal accounting 
activities. In addition, the total amount 
of credits due the retailer must be 
accessible on a daily basis to each 
retailer by the EBT system. System 
settlement cut-off times should be able 
to accommodate retailer needs: 
however, system cut-off for daily 
settlement would be established by the 
State agency and its operator. 

The fourth functional area, managing 
retailer participation, would require the 
State agency to become involved in 
retailer management, a new area of 
program management for the State 
agency. Under this proposed regulation, 
the State agency or its contractor would 
receive retailer information from FNS 
and ensure that equipment and supplies 
are made available in a timely fashion 
and maintained at stores. FNS would 
also provide information on store de¬ 
authorizations to facilitate denial of 
access and removal of equipment. In 
addition, the proposed regulation would 
require the State agency to assist in 
retailer compliance investigations by 
providing access to the system for FNS 
compliance officers and other 
Departmental representatives, and 
ensure that only authorized food 
retailers can access the system to 
redeem benefits. Compliance tasks also 
include the capability to deny access 
within 24 hours to de-authorized or 
disqualified retailers once notified by 
FNS. 

Retailer management would also 
include providing initial training on the 
EBT system to retailers. Retailers should 
be provided the choice of having all of 
their employees trained or having their 
own instructors trained in utilizing the 
EBT system for the Food Stamp 
Program. Because retailers currently do 
not receive reimbursement for training 
their employees in the current food 
stamp procedures and requirements, the 
Department is not proposing that the 
State agency reimburse retailers for 
employee training costs. 


The State agency would be 
responsible for monitoring POS terminal 
deployment in food retailers under the 
proposed regulations. In particular, the 
State agency would be responsible for 
ensuring that an adequate number of 
terminals were deployed and that lanes 
are properly designated. The statute 
requires that all lanes be equipped with 
terminals for those authorized retailers 
that have food stamp redemptions of 15 
percent or more of their total monthly 
food sales so long as all households are 
required to participate in the EBT 
system. The State agency or its vendor 
would also be responsible for terminal 
maintenance. During the demonstration 
projects, maintenance contracts often 
required response to terminal problems 
within hours to prevent undue system 
inaccessibility to households and 
retailers. 

Household Participation 

This proposed rule would prohibit 
account restrictions such as setting a 
minimum dollar amount per transaction 
or maximum limit on the number of 
transactions. While transaction limits 
may have the potential to reduce the 
cost of an EBT system, the current 
coupon system has no such limitations 
on use of benefits by households. The 
Department believes that food stamp 
households should be able to utilize EBT 
benefits as they would utilize food 
coupons. As a result, limits on 
transactions would be prohibited. 

Balance Information 

This proposed rule would require 
printed receipts at the time of purchase 
showing the amount of the purchase and 
the balance remaining in a household’s 
food stamp EBT account. The 
Department has long held that providing 
a balance on the POS receipt best 
allows households to track their 
remaining benefits in a manner 
comparable to the food coupon system. 
The balance on the POS receipt 
provides each household a running 
record and minimizes the need for the 
household to take separate actions to 
determine the remaining balance in the 
account. Our experience in the Reading. 
Pennsylvania demonstration indicated 
that 86 percent or more of the 
households reported tracking their 
account balances by using their POS 
receipts. 

The Department recognizes that 
printing the remaining balance at 
attended terminals differs from the 
policies and practices of many 
commercial POS systems and may pose 
difficulties in terms of piggybacking EBT 
onto some existing commercial systems. 
Some network switches and card 


authorizes may have to re-program 
their systems in order to send the 
remaining balance along with the 
transaction authorization message. 
However, the Department's research has 
shown that transmission of the balance 
is technically feasible for all such 
intermediate processing facilities and 
card authorizes. Consequently, while 
the Department is interested in receiving 
all comments on the matter, w*e are 
especially interested in receiving 
comments on how any difficulties could 
be overcome. 

The current demonstration projects 
have also permitted households to 
obtain their account balances through 
telephone inquiries via a 24 hour hotline 
or automated audio response unit, 
automated teller machines, balance-only 
POS terminals, and/or through POS 
terminals at the checkout line. This rule 
w r ould also require that balances be 
made available without the need to 
purchase food or wait in a checkout line. 
The Department believes that a variety 
of options for obtaining account 
balances coupled with the provision of 
receipts containing the remaining 
account balance at the time of purchase 
adequately permits households to 
effectively track their balances in order 
to plan food purchases. Consequently, 
the Department is proposing that State 
agencies be capable of providing a 
transaction history to households that 
request it in order to facilitate problem 
identification and resolution. 

POS Receipt Information 

The names of household members 
would not be permitted to be printed on 
receipts or displayed at the terminal as 
proposed in this rule except when a 
signature i9 necessary to complete a 
manual transaction when the system is 
down. The POS receipt would be 
required to contain information such as 
the transaction type, purchase amount, 
remaining balance, date of transaction, 
terminal location, and account code or 
recipient code. 

Card and PIN Replacement 

This rule would require that State 
agencies fully apprise households of 
their responsibility to protect the PIN 
and card and not permit both card and 
PIN to be stored in the same place at the 
same time. Under current rules, coupons 
may be replaced twice in six months 
when lost or stolen prior to receipt by 
the household. If coupons have been lost 
or stolen after receipt, they are not 
replaced. The Department is proposing 
that benefits in a household's account 
be treated the same way as coupons. 
EBT benefits would be considered 
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issued at the time they are loaded into 
the EBT account. If a household loses an 
EBT card at any time and the benefits 
are spent, no replacement would be 
made. This should not happen often 
because an EBT card without a PIN is 
unusable. In addition, the account would 
be required to be frozen upon 
notification by the household that a card 
has been lost. A household that loses an 
EBT card would be given the 
opportunity to have the EBT card 
replaced with a new PIN. Thus, any 
remaining balance in the account would 
be available to the household. This is 
consistent with the procedures utilized 
in the demonstration projects. 

During the demonstration projects, 
several instances of abuse have 
occurred that resulted in numerous card 
replacements during a single month. 

This could become a costly situation for 
State agencies. One suggested solution 
is to charge households for replacing 
EBT cards when the number of 
replacements exceeds an established 
threshold during the month or another 
specified period (e.g., two free 
replacements every six months). 
Therefore, the Department is proposing 
that the State agency be permitted to 
impose a fee for replacement of EBT 
cards above a State agency determined 
threshold. Although the Department is 
not proposing a threshold, the 
Department would suggest that free 
replacements could be permitted twice 
in six months similar to coupon 
replacements for lost or stolen ATPs or 
allotments. If a State agency wishes to 
impose a card replacement fee, it would 
have to identify the fee and the 
replacement threshold by how often, 
when and under what circumstances the 
fee would apply in the EBT APD 
submitted for FNS approval. Card 
replacement fees could not be in excess 
of the actual cost of replacing a card. 

The Department also proposes to 
require the State agency to replace lost 
or stolen EBT cards, or PINs, when a 
household has forgotten it. within two 
business days after the household has 
reported the loss to the State agency. In 
replacing the card or PIN, the State* 
agency would also take measures to 
prevent duplicate accounts from 
occurring. The replacement process 
would also enable the remaining 
balances on an account to be 
temporarily put on hold until the 
benefits could be transferred to a new 
account. 

Benefit Conversion 

The State agency would be required 
to convert food coupons into electronic 
benefits for households which enter an 
EBT area. At the same time, those 


households leaving the project area 
would have to be able to convert their 
remaining balances into food coupons. 
However, State agencies would not be 
permitted to convert EBT households to 
a coupon system solely in order to 
permit these households to shop outside 
the EBT area. The Department proposes 
that the household be held responsible 
for initiating the conversion process 
prior to departing the area. This rule 
also proposes that conversions occur 
within one business day. 

The State agency would be permitted 
to limit the number of conversions per 
household that may occur during a 
period of time. The Department believes 
that a policy of unlimited conversions 
reduces the potentials for minimizing 
trafficking that are gained by an EBT 
system. However, households should 
have the ability to utilize their benefits 
for short periods of absence from an 
area where they receive them 
electronically within the guidelines 
established by a State agency. 
Households would not be permitted to 
split their benefits between an EBT 
account and food coupons. 

When converting electronic benefits 
to food coupons, the State agency would 
be required to round the benefits down 
to the nearest dollar amount suitable for 
coupon issuance. For the remaining 
benefits in an EBT account, the 
Department proposes that the household 
spend any remaining benefits in order to 
eliminate the small remaining balance. 
Also, the Department is proposing that if 
the household fails to spend the 
remaining balance within one week 
after conversion, the State agency would 
expunge the amount and notify the 
Department of the amount of benefits 
expunged. Rounding is necessary for 
converting electronic benefits to 
coupons since odd cents cannot be 
converted to dollar amounts and 
coupons are not issued in all currency 
denominations. Since the State agency 
is held liable for issuing benefits in 
excess of those an eligible household is 
authorized to receive, the State agency 
would be held accountable for any 
overissuance resulting from rounding 
benefits to larger coupon amounts. 

Stale or Dormant Accounts 

When accounts become inacthe for a 
period of three months, the Department 
is proposing that the State agency be 
permitted to store these remaining 
benefit amounts off-line. The State 
agency would be required to make these 
off-line benefits available if a household 
reapplies for program participation or 
notifies the State agency that they want 
their remaining benefits. The State 
agency would also be required to 


attempt to notify the household prior to 
storing the benefits off-line and 
inactivating the benefit card account. 

In addition to the proposed storage of 
account benefits off-line, the 
Department would permit the State 
agency to expunge dormant account 
benefits after one year of inactivity. 
Issuance reports would require 
adjustment to ensure that the expunged 
benefits amounts are reported to the 
Department. Expunging benefit accounts 
is similar to commercial banking 
practices for asset accounts that have 
not been utilized by a bank customer. 
The Department believes that it is 
appropriate to expunge these benefits to 
eliminate the need to maintain 
expensive system capacity for inactive 
accounts and permit the State agency to 
properly account for these unused 
benefits. The State agency, as a result, 
would be required to document such 
actions and establish procedures to 
control the process of expunging 
dormant accounts. 

Photo Identification Cards 

The Department proposes that the 
requirements for providing identification 
cards, as contained in 7 CFR 274.10 of 
this chapter, not apply in EBT systems 
because EBT systems can adequately 
safeguard against fraudulent and/or 
duplicate issuances. The PIN represents 
the household’s (or the authorized 
representative’s) signature authorizing 
credits from a household’s account to 
food retailers. However, the State 
agencies that wish to continue the 
issuance of identification cards in 
addition to EBT cards may do so. In 
addition, photo imaging technology is 
progressing so rapidly that a State 
agency could add photo images to EBT 
cards while still adhering to industry 
card standards. 

Timely Issuance 

Currently, each State agency is 
responsible for the timely and accurate 
issuance of benefits to certified 
households. For newly certified 
households, the State agency must give 
households an opportunity to participate 
no later than 30 calendar days following 
the date an application was filed. For 
households certified to receive 
expedited service under 7 CFR 273-2(i). 
the State agency' is required to issue 
roupons or an Authorization to 
Participate that is negotiable no later 
than five calendar days following the 
date of application. This rule would 
require that the State agency issuing 
benefits through EBT meet the 
processing standards for issuance to 
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normal applications and expedited 
service applications. 

Access to Retail Stores 

The statute requires that approval of 
an EBT system not result in either a 
significant reduction in choices of 
authorized food retailers for households 
or result in a significant increase in the 
cost for transportation to participating 
retailers for food stamp purchases. 

These provisions have been reflected in 
the proposed rule. In addition, this rule 
proposes that retail stores make POS 
terminals available during all hours of 
operation. The Department believes that 
these proposed criteria will ensure that 
household access is based on the 
number of available stores equipped for 
EBT as well as the POS terminal 
availability within each store. 

Retailer Participation 

The statute requires State agencies to 
afford all authorized food retailers an 
opportunity to participate in any F.BT 
system. An authorized food retailer 
includes each of the retailer types 
authorized to participate as prescribed 
under 7 CFR 278.1. As a result, the 
Department would require the State 
agency to establish procedures foi food 
retailers such as route vendors and 
others that do not have access to 
telephones due to the nature of their 
food sales activities. 

This proposed rule would limit the 
utilization of manual vouchers or other 
back-up systems to those retailers that 
would not be able to accommodate a 
POS terminal at the point-of-sale. As a 
result, retailers would not be permitted 
to refuse POS terminals in exchange for 
a manual voucher system soleiy because 
of a preference for a paper redemption 
system. However, this rule would permit 
State agencies the choice of utilizing 
manual vouchers during an interim 
period when a retail store is awaiting 
installation of equipment that would 
permit electronic access to the system 
central computer. 

Border Stores 

Operating an EBT system will present 
the State agency with the question of 
equipping food retailers which border 
the F.BT area but are not located within 
its boundaries. This issue will be raised 
for both the pilot area and the expanded 
area and will arise for retail stores 
beyond State borders as well. Under 
this proposed rule, the State agency 
would need to negotiate POS terminal 
deployment with stores bordering the 
EBT project area. The Department 
suggests that the State agency conduct a 
survey of food stamn households to help 
in determining whethe r shopping 


patterns for households residing within 
the project area would be disrupted. The 
information from such a survey would 
assist in decisions on the number of 
border stores to include and how many 
terminals would be required. 

Border stores located in adjoining 
States would also be equipped by each 
State agency. While the Department is 
certain there are areas where equipping 
border stores located across State 
boundaries will be necessary there may 
be some obstacles associated with 
deployment of POS terminals across 
State boundaries. Deployment of POS 
terminals across State boundaries has 
not been addressed in any EBT 
demonstration projects. Therefore, the 
Department would be interested in 
receiving comments regarding any 
possible legal obstacles and other issues 
such as compatibility of systems 
deployed at different times by adjoining 
State agencies at differing time periods. 

Retailer Access to System 

The Department is proposing that the 
State agency permit access by the 
retailer to the EBT central computer 
within two weeks of receipt of the FNS 
authorization notice. Access would 
require that POS terminals be installed 
and the necessary arrangements to 
credit the retailer through the 
Automated Clearinghouse process or 
other process approved by the FNS be in 
place. The Department’s experience 
with demonstration projects ha9 
established two weeks as adequate time 
to provide access to the EBT system and 
enable retailers to participate. However, 
the State agency would be permitted to 
provide access to the system within 30 
days or a mutually agreed-upon time if 
the retailer chooses a third party 
processor or chooses to drive its own 
terminals. The time necessary to 
develop system interface specifications 
and for the State agency to perform its 
certification of functionality precludes a 
two-week requirement for permitting 
access to the EBT system by third party 
processors or food retailers driving their 
own terminals. The Department would 
require State agencies to publicize their 
third party interface requirements in 
advance of the system implementation 
to facilitate the interface procedures 
when retailers opt for third party 
processors or are driving their own 
terminals. 

Retailer Costs 

Under section 7(g) of the Act {7 U.S.C. 
2016(g)). the cost of documents or 
systems that utilize an automatic data 
processing and information retrieval 
system to enable households to 
purchase their food shall not. if the 


system is required by the Secretary, be 
imposed on participating retailers. Even 
though section 7(g) is not directly 
applicable to the voluntary system 
addressed in this proposed rule, the 
Department has placed reliance on the 
expression of Congressional intent in 
that subsection. Therefore, this rule 
would prohibit a State agency from 
requiring retailers to bear costs essential 
to and directly attributable to an EBT 
system utilized solely for the Food 
Stamp Program. However, the State 
agency would not be required to pay the 
costs of terminals or terminal 
installation for retailers that choose to 
utilize their own terminals or terminals 
supplied by third party processors. As a 
result, retailers that choose to operate 
their own POS terminals or obtain 
terminals and other commercial 
electronic funds transfer services 
through a third party processor would 
be making a business decision not to 
utilize the EBT system’s equipment. In 
addition, the Department will expect 
State agencies to include appropriate 
language in contracts which anticipate 
the changing interface with retailers 
over time. For example, in those systems 
which begin as government-only 
systems and for which the State agency 
fully supports through fees, purchase 
and/or the installation and maintenance 
of POS terminals at the retail lanes, the 
Department will expect that contractual 
language be in place under which 
vendors and/or retailers would 
compensate the State for those parties 
who eventually use that same 
equipment for commercial purposes. 

In deciding to utilize a third party or 
deploying their own system, retailers 
should also be aware of any State 
established certification and functional 
requirements and procedures for 
interfacing with the EBT central 
computer system. Agreement on the 
liabilities for transaction processing 
errors between the State agency or its 
contractor and the retailer or retailer’s 
third party processor would be 
necessary prior to actual operations. In 
addition, if retailers choose to use Food 
Stamp Program equipment for 
commercial purposes, the State agency 
may, with USDA approval, require 
refailers to share appropriate costs. 

POS Terminal Deployment 

Section 7(i)(3)(B) of the Act (7 U.S.C. 
2016(i)(3)(B)) requires that in systems 
requiring household participation, all 
lanes shall be equipped for retailers 
with more than 15 percent of their total 
food sales redeemed in food stamp 
benefits. For those stores having food 
stamp sales below 15 percent of total 
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food sales, the Secrctaiy is to ensure 
that a sufficient number of lanes are 
equipped to ensure service to food 
stamp households is comparable to that 
received by other customers. The 
Department has determined that 
equipping all lanes is not necessary for 
every store with redemption activity 
under the 15 percent threshold. The 
Department realizes that many retailers 
have equipped all of their checkout 
lanes with POS terminals for 
commercial credit and/or debit card 
activities. However, it i9 not feasible nor 
in the best interest of EBT development 
to equip all lanes for food retailers when 
food stamp redemption activity does not 
warrant such equipment. For instance, 
some large supermarkets having 10 or 
more checkout lanes do very little food 
stamp business. It would be inefficient 
to equip every lane in such stores solely 
for the Food Stamp Program. 

Consequently, the Department is 
proposing to establish a deployment 
formula for equipping food retail stores 
that redeem less than 15 percent of their 
total food sales in food stamp benefits. 
The Department would require that the 
State agency equip supermarkets with 
one terminal for every $11,000 of 
monthly food stamp redemption activity 
up to the number of lanes per store. 
Supermarkets are those food retailers 
identified when applying to the 
Department to participate in the 
program. AH other food retailers would 
receive one terminal for every $8,000 of 
monthly food stamp redemption activity 
up to the number of lanes per store. 

These thresholds constitute a 
minimum deployment formula designed 
to accommodate the anticipated number 
of transactions and volume of food 
purchases by type of retailer. The 
experience in Reading, Pennsylvania, 
showed that supermarkets typically did 
larger dollar volume per transaction and 
food stamp households shopped less 
frequently at supermarkets a9 a result. 
Under this proposal, the State agency 
would review terminal deployment once 
each year to ensure that deployment of 
terminals is adequate and meets the 
Act’s requirements. 

State agencies may submit an 
alternative deployment formula for FNS 
approval as long as the alternative does 
not provide fewer terminals than the 
FNS formula. State agencies may 
consider factors such as the number of 
programs the system will accommodate 
and the benefit delivery schedule as 
well as other factors that may impact 
the use of the system during peak 
transaction periods and require 
additional terminals to be deployed. 
Based on experience with the 


demonstration projects, the Department 
believes that under this proposed 
formula, or an alternative deployment 
formula approved by FNS. households 
would be served in a manner similar to 
commercial customers without being 
required to endure long lines or overt 
identification as food stamp households. 

For newly authorized food retailers 
with no prior history of food stamp 
redemption activity, the Department 
would permit the State agency to 
negotiate terminal deployment up to the 
number of lanes in each store based on 
known shopping patterns in the store’s 
location. To assist the State agency. FNS 
field offices would be permitted to 
provide total redemption activity in a 
location at the request of the State 
agency, provided that specific retailer 
information remained confidential in 
accordance with section 9(c) of the Act 
(7 U.S.C. 2018(c)). The State agency 
would permit adjustments to the number 
of terminals as long as the retailer 
provides sufficient evidence for the 
additional terminals or where 
redemption patterns indicate a need for 
fewer terminals. 

The provisions set forth under 7 CFR 
278.2 regarding equal treatment of food 
stamp customers in food retail 
establishments continue to be 
applicable for EBT systems. The 
Department has determined that 
unequal treatment of households w’ould 
not result from less than full lane 
equipage as long as the EBT lanes are 
not designated in a manner that readily 
identifies users of the lane as food 
stamp customers. This rule would have 
the State agency ensure that retailers 
take steps to avoid situations where a 
household must switch lanes or would 
be easily identified as a food stamp 
customer because of using a lane 
equipped for EBT transactions. Such 
steps would include the identification of 
lanes using a generic description such as 
"Electronic Payment Accepted Here" for 
use by both commercial debit card 
holders and EBT customers. Non-EBT 
lanes could also be identified as "Cash 
or Check Only" lanes or as lanes that do 
not accept electronic transactions. The 
Department believes retailers should 
have the option of designating cash only 
lanes as also accepting EBT cards. 

Crediting Retailers 

The proposed rule would require that 
the financial institution holding the 
accounts for participating food retailers 
be credited within two business days 
following the daily cut-off of the EBT 
system operator unless the retailer 
participates via a third party processor. 
A business day is defined as a day 
when the Federal Reserve Bank is 


settling transactions through the ACM 
system (Monday through Friday except 
federal holidays). State agencies should 
strive to design their EBT systems so 
that food retailers' financial institution 
would be credited within one business 
day. The Department is working with 
the U.S. Department of Treasury on 
developing an alternative redemption 
process which would facilitate crediting 
the retailer financial institutions w ithin 
one day. 

Retailers which utilize a third party 
processor would not be guaranteed a 
two day standard since settlement 
would be made through a third party. 
The financial institution holding the 
account for the third party processor 
would have to receive its retailers’ funds 
within two days; however, the time 
frame during which funds are passed on 
to retailers utilizing third party 
processors must be resolved between 
the third party processor and each 
retailer. 

Performance and Technical Standards 

The statute requires the Department 
to issue performance and technical 
standards for several aspects of an EBT 
system. The required standards include 
system processing response time, 
reliability, security, ease-of-use, 
interchange, and minimum card and 
POS terminal requirements. The 
Department has addressed each of these 
areas in the proposed rule. The 
Department has chosen not to go 
beyond these areas in the establishment 
of design standards for EBT cards, POS 
terminals or types of hardware and 
software that may be utilized. In part, 
this is not being done because the 
established industry standards have not 
yet been accepted by every intermediate 
processing facility or third party 
processor nationwide. 

The proposed standards are based on 
experience with the demonstration 
projects and the Department's 
assessments of the standards currently 
employed by commercial EFT networks 
The Food and Nutrition Service has 
released two publications on 
performance requirements that have 
been drawn upon for the standards 
included in this proposed rule. The 
reports are Performance Standards for 
Electronic Benefit Transfer Systems and 
Performance Issues in An Electronic 
Benefit Transfer System for the Food 
Stamp Program. Both reports were 
prepared under contract w ith the 
Department. 

Regarding card and other standards, 
many commercial POS networks are 
already aware of and utilize standards 
published by ANSI or ISO. The 
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American Bankers Association also 
issued draft guidelines for implementing 
POS systems in 1987 that specify 
adherence to the appropriate standards 
of ANSI and ISO. As a result, the 
Department would require State 
agencies to utilize existing network 
standards that comply with the ANSI 
and ISO standards where appropriate. 
The State agency should be aware of the 
potential benefits of utilizing existing 
infrastructure that has been built around 
the industry standards. However, the 
Department believes that the standards 
for credit/debit card characteristics and 
the electronic signature represented by a 
PIN. in combination with the Primary 
Account Number (PAN),, are sufficiently 
secure for EBT transactions. The PAN is 
the number that identifies the issuer, 
account number(s) and check digit to 
enable funds to move electronically. 

Consequently, utilization of an EBT 
card has eliminated the need for a photo 
ID card and that has been proposed in 
this rule. 

System Processing Speeds 

The ability of EBT systems to 
authorize transactions within a specific 
processing response time has been a 
hotly debated issue with all of the 
demonstration projects. Some in the 
food retailer business have advocated a 
response time of 10 seconds or less in 
order to minimize any negative impact 
on a store's front-end operations. 

Others, including retailers, have 
suggested that the marketplace will 
drive the response times of point-of-sale 
debit card systems since retailers that 
decide to invest in commercial POS 
systems will not be willing to subject 
their customers to slow response times. 
The Department proposes to establish a 
minimum standard for processing 
response time because section 7(i)(2)(E) 
of the Act requires the Department to set 
a processing response time (7 U.S.C. 
2016(i)(2|(E)). It is our belief that the 
standards proposed by this rule would 
enable State agencies to provide a 
minimum level of service to food stamp 
households utilizing the EBT system. 

The Department is most anxious to 
receive comments on this subject. 

The processing response times under 
this proposal would require that for 
leased line systems, 98 percent of all 
EBT transactions have a processing 
response time of 10 seconds or less and 
all EBT transactions be processed 
within 15 seconds. Leased line systems 
are those systems that utilize rented 
telecommunications carriers to connect 
from the point-of-sale to the central 
computer. Generally, leased lines are 
dedicated telephone lines used solely for 
the electronic transactions and permit 


faster response times. Processing 
response time would be measured from 
the time the ‘enter’ or ‘send’ key is 
pressed until receipt and display of 
authorization information by the POS 
terminal (approval or denial). For dial¬ 
up POS systems. 95 percent of all EBT 
transactions would occur within 15 
seconds and all EBT transactions would 
be processed within 20 seconds under 
this proposal. The Department wishes to 
emphasize that these standards for 
processing response times are minimum 
performance standards that are 
expected to become faster as technology 
improves. 

System A vailability and Reliability 

The reliability of the EBT system is 
absolutely essential to its success. In 
contrast to existing credit card or debit 
card systems, the unavailability of the 
EBT system, even temporarily, would 
impose a severe hardship on households 
largely dependent on the system for 
purchasing their food. 

Therefore, in accordance with the 
statutory requirement, the Department 
believes it is necessary to establish 
availability and reliability standards 
that ensure a high level of accessibility 
to the system by food stamp households 
as well as accurate processing. The 
Department proposes that EBT systems 
be measured in terms of the availability 
of the central computer to authorize EBT 
transactions and the availability of the 
entire system. The performance 
standard for central computer 
availability would be 99.9 percent of 
scheduled time the database is 
available. 24 hours per day. Reasonable 
scheduled downtime for maintenance 
work is excluded in calculating the 
availability of the central computer 
system. In accordance with industry 
practice, downtime for scheduled 
maintenance would not be scheduled 
during peak transaction periods, 
especially when the State agency issues 
benefits on the same day or days each 
month. 

The second performance standard for 
system availability proposed by the 
Department is that the entire system be 
available for a minimum of 98 percent of 
scheduled time. 24 hours a day, 7 days 
per week. The entire system includes the 
central computer as well as any third 
party processors and/or network 
intermediate processing facility 
connected to the EBT system to transmit 
food stamp transactions to the central 
computer database for authorization. 
The standard does not include the 
availability of POS terminals, individual 
card failure and other individual 
component failures because it is not 
possible to measure these components 


in a manner that can be combined into 
the total system availability. This 
performance standard would require 
that the State agency or its contracted 
processor ensure, through a certification 
process, that any party interfacing with 
the EBT system has the capability to 
meet this requirement and would not 
lead to performance degradation of the 
complete system. The Department is 
aware that some network systems are 
capable of monitoring the types of 
failures, including identifying card or 
terminal failures, that prevent system 
accessibility. However, the data 
identifying system downtime is utilized 
primarily to enable retailers and others 
to manage their systems rather than as a 
means of monitoring compliance with 
minimum standards. 

In addition to the availability of the 
system to perform, the Department is 
proposing an accuracy standard which 
states that no greater than 2 in every 
10,000 transactions would result in 
inaccurate EBT transactions. The State 
agency would be able to monitor this 
performance standard through exception 
reports that would identify the problem 
transactions resulting from the daily 
reconciliation of the EBT system 
combined with the total number of 
transactions each month. Accuracy is 
the ability of the system to correctly 
accept transactions and perform the 
necessary balance inquiry, debiting and 
crediting activities for household 
accounts, retailer accounts and the 
overall net transaction settlement and 
reconciliation activity each day. 

Ongoing reconciliation at each point in 
the system should facilitate 
identification of inaccuracies and lead 
to timely resolutions a$ they occur. 

Security 

The Department is proposing several 
security provisions in addition to the 
security provisions of 7 CFR 277.18(p). 
The State agency would have to 
incorporate the security requirements of 
this regulation into the existing Security 
Program, where appropriate. The 
proposed areas of additional security 
measures are: (1) Storage and 
procedural controls; (2) communications 
access controls: (3) message validation; 
(4) administrative and operational 
procedures; (5) security risk analysis of 
the EBT system; and (6) an EBT 
contingency plan. 

Storage and Procedural Controls 

Control over blank EBT cards. PINs 
(especially if PIN assignment is 
adopted), and equipment such as spare 
POS terminals is essential to preventing 
theft, fraud and accidental loss. Under 
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this proposal, the State agency would be 
required to adopt storage and 
procedural controls over blank unissued 
EBT cards and PINs, and spare or 
unused POS equipment. The procedures 
adopted would be similar in many 
respects to the controls over such items 
as coupon inventories whereby the State 
agency is required to establish dual 
controls and segregate duties of 
employees to prevent abuses from 
occurring. 

Communications Access 

The Department is proposing several 
security requirements for control of 
telecommunications and message 
validation within the EBT system. 
Because transactions are initiated at 
food retail stores outside the direct 
control of the system operator, these 
measures would have to be 
implemented to prevent unauthorized 
access to benefit accounts. The 
measures the Department proposes to 
adopt entail hardware and software 
controls such as terminal identity codes 
and the use of separate control Files. The 
control files would be utilized to verify 
that the correct terminal is generating a 
request for authorization, the PIN or PIN 
offset, the Primary Account Number and 
that the account number provided is 
acceptable. 

The Department recognizes that 
industry security standards already 
exist and continue to evolve that 
address the vulnerabilities unique to 
POS systems. Consequently, the 
Department is proposing security 
measures that would already be part of 
most POS systems in one combination 
or another. The Department’s intention 
with these proposed security standards 
is to ensure that a combination of these 
and other security measures are 
implemented without specifying how 
and in what form the measures would 
take in each system. This approach 
relies on the State agency, which would 
be liable for losses due to security 
lapses, to determine the precise level of 
security desired in light of the fact that 
some security measures may not be 
feasible given their cost in an EBT 
environment. 

One standard which we are proposing 
and for which we are interested in 
receiving comments is that which 
requires utilization of the Data 
Encryption Standard algorithm for 
communications network security. The 
Department is under the impression that 
the industry is well on its way towards 
adopting this standard for all debit card 
transactions and, for this reason, has 
proposed this standard as a means for 
maintaining the highest level of security 
for food stamp transactions. 


Nevertheless, the Department would be 
interested in comments on this 
provision, particularly ones that address 
the impact such a requirement would 
have on the cost of EBT systems as well 
as on the processing speeds of EBT 
transactions. 

Security over manual transactions is 
an important feature since manual 
transactions require steps outside the 
electronic authorization process. The 
demonstration projects have utilized 24 
hour hotline numbers or automated 
audio response units that respond 
directly to food retailers. As a result, the 
Department is proposing that the retailer 
would be required to provide an identity 
code to the central computer system or 
audio unit in order to obtain 
authorization for a manual transaction. 
System reporting has also enabled the 
State agency to track the complete 
transaction history of manual 
transactions on an ad hoc basis. 

Message Validation 

The Department is proposing that 
State agencies ensure the EBT system 
utilizes message validation procedures 
in validating electronic messages. The 
message validation procedures would 
include, but not be limited to, format 
checks to check the completeness of the 
message, correct order of data, 
existence of control characters, and the 
number and size of data fields. 
Validation of messages would also 
include the appropriate format 
standards dictated by the system design. 
Message content would be validated 
through use of range checks for 
acceptable date fields, valid account 
numbers, and purchase and refund 
upper limitations. Another aspect of 
message validation is the reversal of 
transactions that are not fully processed 
and recorded by the system. Under this 
proposal, reversals would be required 
whenever the system processing is 
interrupted due to terminals 
disconnecting or household debits or 
retailer credits that have already been 
posted. 

Administrative and Operational 
Procedures 

This proposed rule would require that 
administrative and operational 
procedures be implemented to ensure 
that any administrative changes that 
affect a household’s benefit allotment or 
funds transfers within the system are 
limited to authorized personnel only. 

The functions identified include setting 
up household accounts, transmittal of 
funds or authorizations to accounts for 
households or retailers, adjustments to 
account records, removal of benefits for 
offline storage or if benefits are 


expunged, and transmittal of ACH 
credits to the Federal Reserve system or 
other process approved by FNS. While 
these functions are identified, other 
functions utilized by the State agency 
may also require security procedures as 
determined by the State agency. 
Software programming changes would 
require dual controls so that changes 
would not create opportunities to abuse 
the system in any way. Similarly, all 
operations functions would be 
segregated from reconciliation functions 
as another measure preventing insider 
tampering with system activities. 

Security Program Risk Analyses 

Current rules under § 277.18 of this 
chapter require State agencies to 
conduct periodic risk analyses of their 
automated data processing systems. 
This rule proposes to add a specific EBT 
component to these risk analyses. The 
areas that would be included 
specifically for an EBT system are as 
follows: the vulnerability to theft and 
unauthorized use: completeness and 
timeliness of the reconciliation system; 
vulnerability to tampering with or 
creating household accounts: erroneous 
posting of issuances to household 
accounts; manipulation of retailers’ 
accounts such as creation of false 
transactions or intrusion by 
unauthorized computer users; capability 
to monitor systematic abuses at POS 
terminals such as debits for a complete 
allotment, excessive manual issuances, 
and multiple manual transactions at the 
same time; tampering with information 
on the ACH tape or transmission; and 
the availability of a complete audit trail. 

EBT Contingency Plan 

Under the proposed rule, the 
Department would require the State 
agency to submit a contingency plan 
prior to implementing the system in 
order to address conversion back to 
coupons in the event of an emergency 
shutdown, an extended period of 
inaccessibility or system failure. The 
contingency plan would have to address 
situations arising during natural 
disasters and other possible scenarios 
when households would be prevented 
from purchasing food through the EBT 
system. 

Card and Terminal Requirements 

The proposed rule would require State 
agencies to print the address of the 
issuing office, the hotline telephone 
number or information about w'here a 
household may obtain assistance or 
report lost or stolen cards, and the FNS 
statement of nondiscrimination on the 
EBT card. With the prior approval of 
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FNS, a separate sleeve or card jacket 
may be utilized to convey the 
information to each household. The 
nondiscrimination statement is 
necessary in order to ensure that 
households are informed of their rights 
under the Food Stamp Program 
regulations. The Department also 
reserves the right, under this proposed 
rule, to require a Department logo on the 
card as a way of identifying program 
participants. Finally, the State agency 
would be prohibited from printing the 
names of State and local officials on 
EBT cards, card sleeves or jackets, or 
other printed materials distributed for 
use by EBT system participants. 

Regarding terminal standards, the 
Department is proposing requirements 
for POS terminals such as non-display of 
balance information and non-display of 
the PIN in order to ensure adequate 
security measures are taken. The 
Department has not specified physical 
or technical requirements for POS 
terminals other than the requirements 
for DES encryption outlined under 7 CFR 
274.12(g)(4)(ii)(B). Again, the Department 
expects that State agencies will 
recognize the advantages of designing 
systems utilizing POS terminals and 
other equipment that would facilitate 
interface with existing networks and, 
perhaps, other program applications. 

Performance Bonds and Penalties 

The Department has not proposed 
additional performance bonding 
requirements beyond those already 
required by 7 CFR 277.8. Each State 
agency is required to employ their State 
bonding and insurance requirements 
and enforce these as appropriate. The 
Department has refrained from requiring 
that particular penalties be associated 
with the standards of this rule. This rule 
would provide maximum flexibility for 
State agencies to incorporate the 
accepted standards for failure to 
perform under the EBT contract. 
Performance bonds and/or other 
contractual penalty clauses would help 
State agencies to ensure consistent, high 
level performance under their contracts 
with data processing firms or network 
processors. However, specific penalties, 
performance bonding, hold-backs on 
contractual payments or other measures 
are issues that will be governed by the 
individual circumstances within each 
State. Therefore, State agencies will 
have the latitude to determine the 
specific levels and how to apply bonds 
or other enforcement measures. 

System Ease-of-Use 

The Department is proposing to 
establish standards for system ease-of- 
use in order to maximize convenience 


for system users such as households, 
retailers and State agency personnel. 

For households and retailers, an EBT 
system would have to minimize the 
number of separate steps required to 
complete a transaction; minimize the 
number of codes or commands needed 
to make use of the system; make 
available clear and comprehensive 
account balance information; minimize 
the actions necessary to obtain an 
account balance; provide training and 
instructions; make available prompts on 
access devices where appropriate; and 
identify procedures for problem 
resolution. Specifically for retailers, the 
system would have to make available 
simple backup procedures, provide 
timely information on daily bank 
deposits, make available deposit 
information in a format readily 
comparable to information maintained 
in the store, and provide instructions on 
resolving problems with equipment and 
retailer accounts. 

Concentrator Bank Requirements 

The Department is proposing 
minimum functional requirements for 
concentrator banks or other entities 
approved by FNS that would be 
transmitting food stamp credits to 
retailer bank accounts through the ACH 
process that currently exists or another 
process approved by FNS. Concentrator 
banks are financial institutions or other 
entities acceptable to the Federal 
Reserve Board and FNS that take 
information regarding retailer credits 
from the EBT system operator and 
transmit this information into the ACH 
network or other process approved by 
FNS. Concentrator banks would have to 
be federally insured financial 
institutions and have an ongoing 
relationship with the Federal Reserve 
system and its ACH processing. The 
State agency, with FNS approval, would 
be permitted to delegate a party other 
than the concentrator bank, to request 
reimbursement from the Federal 
Treasury Letter-of-Credit. This would 
permit various configurations to occur 
that coincide with existing 
responsibilities in the settlement process 
within commercial POS networks. For 
example, some intermediate processing 
facilities control the settlement and 
crediting process through clearance 
accounts maintained by each member 
institution. Since withdrawing funds to 
reimburse food retailers for food stamp 
EBT transactions would likely fall 
within the network intermediate 
processing facility’s routine activities, it 
is appropriate to permit this to occur. 
However, State agencies would be 
required to establish separate or dual 
controls over the withdrawal of funds 


from the Letter-of-Credit established 
with the U.S. Department of Health and 
Human Services Payment Management 
System for reimbursing food stamp 
credits to retailers. 

The Department proposes to permit 
State agencies to transfer liability for 
errors in the ACH* tape and/or 
transmission or other crediting process 
approved by FNS to their system 
operator and/or concentrator bank as 
appropriate. On occasion, errors such as 
the transposition of account numbers, 
permitting credits to be routed to the 
incorrect food retailer’s bank account, 
are inadvertent. Under these proposed 
regulations, concentrator banks or the 
entity approved by FNS would be 
responsible for resolving such errors as 
they would in utilizing the ACH system 
or other approved process under 
existing rules of operation. However, in 
an EBT system, the State agency 
continues to be liable for food stamp 
issuances. As a result, excess credits to 
retailers which are created by errors in 
an ACH tape or other crediting 
procedures approved by FNS would be 
the State agency’s liability. The State 
agency may transfer the liability to the 
concentrator bank or the State agency’s 
contractor depending on the contractual 
arrangements. 

Reconciliation and Management 
Reporting 

One of the new State agency 
responsibilities associated with EBT is 
the day-to-day involvement in the 
management of retailer activities* a 
program area that has been the 
Department's responsibility under the 
coupon system, except under limited 
circumstances; Le., where authorized 
retailers subcontract to perform 
issuance agent activities. Thus, this rule 
proposes that the State agency shall 
transfer the information on the ACH 
tape or other process approved by FNS 
containing daily redemption activity of 
each retailer to the FNS Minneapolis 
Computer Support Center at ihe least, 
on a weekly basis. Transmittal may be 
by tape, disc, remote job entry or other 
means acceptable to FNS. Additionally, 
the State agency must be able to 
reconcile their master issuance files 
with actual benefits issued. 

Management reports will be necessary 
but must be in a format that is readily 
usable to the State agency. This is an 
area the State agency should examine 
carefully in specifying the types and 
formats of reports from their EBT vendor 
prior to issuing a RFP. 

Reconciliation and management 
reporting enable the State agency to 
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track information as it occurs in the EBT 
system. 

Because each State agency’s 
information needs will differ by the type 
of system designed and implemented, 
the Department is not requiring specific 
formats for the management reporting 
other than reporting requirements 
already in place such as the FNS-4G 
reports for issuance of benefits. 
However, the Department proposes that 
State agencies be required to have their 
EBT systems produce exception reports 
to facilitate investigations by FNS and 
State agency compliance personnel into 
possible fraudulent activities. The 
exception reports would be organized 
by household and by retailer. The 
reports would contain information about 
the number of even dollar transactions 
and transactions for the full benefit 
allotment, frequent transactions by the 
same cardholder at one retailer during 
the same day, and single transactions 
over $200. The reports would be 
provided to the appropriate FNS 
Compliance Branch Area office on a 
quarterly basis. The FNS Compliance 
Officer-in-Charge (COIC) would be 
permitted to require that the reports be 
made available either more or less 
frequently or require less information 
content. Such reports would be used to 
determine whether an investigation 
would be warranted and the COIC 
would also advise the State agency of 
actions that may be taken by the State 
agency with regard to violations by 
participating households. 

Federal Financial Participation 

Enhanced funding at the 63 percent 
reimbursement rate would not be 
available to State agencies solely for 
development of an EBT issuance system. 
However, if a State proposes to include 
EBT issuance as an integrated 
component of a complete certification 
and issuance system, it may receive 
enhanced funding pursuant to 7 CFR 
277.18. In accordance with current policy 
regarding enhanced funding for 
Automated Data Processing systems 
development, the State agency that has 
already received enhanced funding for 
issuance and certification development 
and implementation would not be able 
to obtain such funding for an EBT 
system. 

Re-Presentation 

This proposed rule would require the 
availability of manual transaction 
procedures for times when the EBT 
system is not operating. This rule is not 
specifying exactly how these procedures 
are established and managed, only that 
some backup procedures be made 
available. FNS reserves the right to 


approve or disapprove the back-up 
method. The back-up procedures 
followed by the demonstration projects 
are documented in the General Notice 
published on May 28,1991 in the Federal 
Register (56 FR 24,048). A basic feature 
of these procedures is that authorization 
for these purchases is obtained via 
telephone from the EBT center, i.e., the 
location where the EBT system is 
managed. When this authorization 
cannot be obtained, i.e., when the phone 
lines are out of service, or when there is 
not perfect knowledge as to how many 
benefits remain in the benefit account, 
i.e., when the host computer is down, 
these transactions would be conducted 
at some risk that sufficient benefits are 
not available. In these limited situations, 
the Department has allowed and 
proposes to permit that, if a retailer 
accepts a purchase for which there are 
insufficient benefits in the account of a 
household, the State agency may permit 
the retailer to re-present the transaction 
for payment in the month following the 
transaction month. If re-presentation is 
permitted by the State agency, the re¬ 
presentation limits would be $50 for the 
first month following the insufficient 
funds transaction, and the greater of 10 
percent of the household’s monthly 
allotment or $10 for each month 
thereafter until the manual purchase is 
repaid. If there is more than one 
insufficient funds transaction in a given 
month, there would still only be one 
opportunity for the $50 limit and the 10 
percent or $10 limit still holds in 
subsequent months. 

Sufficient notice would need to be 
provided for re-presentation to take 
place. First, the manual voucher would 
have to include a notification to the 
household that re-presentation could be 
made if there is an insufficient balance 
in the account of a household to cover 
the manual transaction. Second, if a re¬ 
presentation is to be made, the 
household would need to be notified by 
the State agency of the re-presentation 
in advance of the date that the 
recoupment would occur. Notification to 
the household would need to be sent for 
each insufficient funds transaction. 

The proposed re-presentation 
requirement permits the State agency to 
debit a benefit allotment prior to 
issuance in a similar manner in which 
recoupment for a claim occurs. The 
State agency may request voluntary 
restitution by a client for the full amount 
of the re-presentation or at a faster rate 
than prescribed in this section. 

The Department shall not accept 
liability for any manual transactions 
accepted by the State agency, its system 
operator, or a food retailer that are 


subsequently rejected because of lack of 
funds available in the household’s 
account. Liability may be shared 
between the State agency, its system 
operator and/or food retailers as 
determined when the system is 
designed. A State agency may permit 
food retailers to accept manual 
transactions up to a dollar threshold per 
transaction. Some State agencies during 
the demonstration projects have 
permitted manual transactions up to a 
limit of $40. 

The Department believes this 
approach to manual transactions and 
possible over-draws places 
responsibility on both households and 
retailers: households would be 
responsible to keep track of their 
benefits and retailers would be afforded 
the opportunity to re-present purchases 
against future benefits only in limited 
circumstances and within certain limits. 
However, the Department also believes 
that manual transactions and the need 
for re-presentation can be minimized by 
maintaining high performance standards 
for EBT system availability, especially 
regarding the central computer which 
authorizes the transactions. This 
includes designing systems with some 
degree of redundancy or utilizing 
procedures that permit timely 
replacement of critical components with 
a minimal impact upon the system 
availability. Most commercial POS 
networks are currently operating under 
designs that minimize the unavailability 
of the central computer system. 

Relationship to Coupon Handling Rules 

One question State agencies may ask 
is how do coupon handling rules apply 
to an EBT issuance system since 
coupons will no longer be utilized? To a 
certain extent, it is reasonable to 
assume that such requirements will no 
longer be applicable especially 
regarding actual physical coupon 
handling. State agency procedures 
associated with the physical storage, 
inventory, and reconciliation of food 
coupons as well as the need to report 
coupon losses to FNS and the actual 
issuance would not be necessary except 
for coupons kept on hand for 
conversions and emergency situations. 
There would be a need to maintain a 
stock of food coupons in order to 
respond to conversions or a disaster or 
other system failure that would result in 
extensive downtime. Such extended 
downtime would have a detrimental 
impact on the ability of food stamp 
households to obtain food and remains a 
critical concern of the Department. In 
addition, authorized retailers would still 
be required to maintain redemption 
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certificates for households coming from 
outside the EBT area that may do some 
shopping with food coupons in the food 
retail stores equipped for EBT. The 
Department would expect to eventually 
replace the coupon-based issuance 
systems to the extent possible. 
Exceptions to EBT benefit issuance 
should be kept to a minimum in order to 
avoid costs associated with operating 
both the coupon and EBT issuance 
systems and to fully realize the potential 
benefits of EBT systems. 

State Liabilities 

The State agency remains responsible 
for issuance losses in an EBT system the 
same as it is in a coupon issuance 
system. The Department has no 
authority to pay for benefits issued in 
excess of the amounts established 
during the certification process nor for 
lost or stolen benefits after a household 
receives them. If the State agency 
adopts mail issuance of EBT cards and/ 
or PINs, a common practice in the POS 
industry, the Department would require 
the PIN to be mailed separately or 
issued directly to the household. The 
State agency would be prohibited from 
mailing both cards and PINs in the same 
envelope to prevent loss of benefits 
should the letter get lost or is stolen 
from the mail. Commercial experience 
indicates that staggering the mailings is 
also an important safeguard which is 
reflected in this proposal. If benefits are 
lost or stolen when the PIN and card are 
mailed separately, the State agency 
would not have to replace those benefits 
the same as under the coupon system (7 
CFR 276.2). The Department encourages 
State agencies to adopt procedures that 
permit households to select a PIN or to 
receive their card and PIN directly at 
State issuance sites rather than through 
the mail system. Also, the Department 
would not be liable for any 
overissuances from manual transactions 
that result in insufficient funds. 
Consequently, the Department has 
proposed amendments to 7 CFR part 276 
delineating State agency liability for 
benefit issuance in an EBT system. 

Regulation E 

Regulation E (12 CFR 205.2) is the 
Federal Reserve regulation which 
implements the Electronic Funds 
Transfer (EFT) Act and which applies to 
electronic transfers that debit or credit 
an account—te., debit card 
transactions. To date, the Federal 
Reserve Board has ruled that EBT does 
not fall under Regulation E by virtue of 
the fact that EBT accounts are not 
“consumer asset accounts." but 
government accounts set up by the 
government. However, the Federal 


Reserve is currently in the process of 
reviewing their treatment of EBT and 
may decide that EBT should be covered 
by Regulation E. Should the Federal 
Reserve decide to cover EBT with 
Regulation E. proposed and final 
regulations would be published to 
promulgate such coverage. 

Current EBT Demonstration Projects 

This rule, when finalized, is to become 
effective April 1 , 1992. The Department 
is proposing that its provisions would 
apply to all ongoing on-line EBT systems 
. currently operating as Food Stamp 
Program demonstration projects and any 
proposed EBT systems currently under 
review by the Department. For EBT 
demonstration projects currently in 
operation, the State agency would 
submit a plan for complying with the 
standards prescribed by this regulation. 
The plan would address the areas in 
which the State EBT demonstration 
project does not comply with the 
provisions of this rule and how the State 
agency proposes to bring its system into 
compliance. The State agency would 
provide a schedule of the actions it 
proposes to take and when they are to 
be completed within 90 days of the 
implementation date of these 
regulations. Any requests for Federal 
financial participation would 
accompany the schedule when 
submitted for FNS approval. Compliance 
with the requirements of this rule shall 
be completed within two years of the 
implementation date of the final 
regulation. To continue the EBT project 
as a demonstration project, the State 
agency would be permitted to indicate 
its wishes to continue under the 
authority of section 17 of the Act (7 
U.S.C. 2026) as a demonstration project 
and state what research value would be 
obtained in continuing as a 
demonstration. 

List of Subjects 

7 CFR Part 274 

Administrative practice and 
procedure. Food stamps. Fraud. Grant 
programs—social programs. Reporting 
and recordkeeping requirements. State 
liabilities. 

7 CFR Part 276 

Administrative practice and 
procedure. Food stamps. Grant 
programs-social programs. Reporting 
and recordkeeping requirements. 

7 CFR Part 277 

Food Stamps, government procedure. 
Grant programs-social programs, 
Investigations. Records. Reporting and 
recordkeeping requirements. 


7 CFR Part 278 

Food Stamps, Government procedure. 
Grant programs—social programs, 
Investigations. Records. Reporting and 
recordkeeping requirements. 

1. The authority citation for parts 274, 
276, 277 and 278 continues to read as 
follows: 

Authority: 7 U.S.C 2011-2031. 

PART 274—ISSUANCE AND USE OF 
COUPONS 

2. In § 274.3: 

a. The introductory sentence in 
paragraph (a) is amended by removing 
the word “three" and adding the word 
“four" in its place. 

b. A new paragraph (a)(4) is added. 

c. The first sentence in paragraph (b) 
is amended by removing the word 
“three" and adding the word “four" in 
its place. 

The addition reads as follows: 

§ 274.3 Issuance systems. 

(a) System Classification. * * * 

(4) An on-line Electronic Benefit 
Transfer system in which food stamp 
benefits are stored in a central computer 
database and electronically accessed by 
households at the point-of-sale via re¬ 
usable plastic cards. 

t # t e # 

§274.10 [Amended] 

3. In § 274.10, the first sentence in 
paragraph (b)(1) is amended by adding 
the words “or an Electronic Benefit 
Transfer system" after the words 
“project areas serviced entirely by mail 
issuance". 

4. A new § 274.12 is added to read as 
follows: 

§ 274.12 Electronic benefit transfer 
issuance system approval standards. 

(a) General. This section establishes 
rules for the approval, implementation 
and operation of on-line Electronic 
Benefit Transfer (EBT) systems for the 
Food Stamp Program as an alternative 
to issuing food stamp coupons. An on¬ 
line EBT system is a computer-based 
system in which the benefit 
authorization is received from a central 
computer to a point-of-sale (POS) 
terminal. Eligible households utilize 
magnetic-stripe plastic cards and have 
accounts maintained at the central 
computer in lieu of food stamp coupons 
to purchase food items at authorized 
food retailers. Once certified or 
recertified, the household’s benefits are 
electronically loaded into a central 
computer account for each month during 
the certification period. Checkout 
counters at authorized food retailers are 
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to be equipped with POS terminals. 
When the transaction occurs, the POS 
terminals connect on-line to the central 
computer database; verify the validity of 
the Personal Identification Number 
(PIN), card number, and the amount of 
available benefits in an EBT account; 
obtain authorization for each purchase 
and initiate the debiting of the 
household's account and the crediting of 
the retailer’s account. 

(b) Program administration. (1) The 
State food stamp agency shall submit 
Planning and Implementation Advanced 
Planning Documents (APDs) for FNS 
approval in accordance with the 
requirements of § 277.18 of this chapter 
and this section. The State agency may 
implement an EBT system statewide or 
in only some areas of the State. 

However, the State agency shall 
implement EBT systems in a pilot 
project area prior to expansion to other 
project areas or statewide. The areas of 
pilot operation and full-scale operation 
shall be identified in the Planning APD 
when submitted to FNS for approval. 

(2) The State agency shall be 
responsible for the coordination and 
management of the EBT system. The 
Secretary may suspend or terminate 
some or all EBT system funding or 
withdraw approval of the EBT system 
from the State agency upon Finding that 
the State agency or its contracted 
representative has failed to comply with 
the requirements of this section and/or 
§ 277.18 of this chapter. 

(3) All EBT systems within a State 
must follow a singular EBT APD and 
system architecture submitted by the 
State agency. Multiple EBT designs will 
be acceptable only if: Such designs can 
be fully justified by the State agency; the 
system differences are transparent to 
participating households that move 
within the State; operating costs are the 
same or lower and the ability of the 
different systems can readily 
communicate (transaction interchange) 
with one another. 

(4) The State agency must provide 
written approval of the Planning and 
Implementation APDs from other 
participating Federal agencies or 
indicate that approval is being sought 
simultaneously from participating 
Federal agencies. The State agency shall 
indicate how it plans to incorporate 
additional programs into the EBT system 
if it anticipates the addition of other 
public assistance programs concurrent 
with or after implementation of the Food 
Stamp Program EBT system. The State 
agency shall also consult with the State 
agency officials responsible for 
administering the Special Supplemental 
Food Program for Women. Infants and 


Children (WIC) prior to submitting the 
Planning APD for FNS approval. 

(c) Pilot Project Approval 
Requirements —( 1 ) EBT Planning APD. 
The State agency shall comply w f ith the 
two-stage approval process for APDs in 
submitting an EBT system proposal to 
FNS for approval. In addition to the 
requirements for a Planning APD 
specified under § 277.18(d)(1) of this 
chapter, the State agency shall commit 
itself to provide the following as part of 
project planning activities to FNS for 
approval: 

(1) Pilot Project Site and Expanded 
Site Descriptions. At a minimum, the 
proposed pilot project site and 
expanded site descriptions shall include 
the geographical boundaries, average 
number and characteristics of food 
stamp program participants and 
households, the number and type of 
authorized food retailers and authorized 
retailers bordering the pilot and 
expanded areas, the food stamp 
redemption patterns of food retailers, 
the status of commercial POS 
deployment and the estimated number 
of checkout lanes that will require POS 
equipment; and 

(ii) A Description of Major Contacts. 

A description of initial contacts the 
State agency has made in the proposed 
pilot project area among food retailers, 
financial institutions and households or 
their representatives that may be 
affected by implementation of the EBT 
system. Written commitments from the 
retail grocer community (including 
supermarket chains, independent 
retailers, and convenience stores) and 
participating financial institutions in the 
pilot area shall be provided along with 
other documentation that demonstrates 
the willingness to support the proposed 
EBT system within the pilot project area 
and expanded system area. The State 
agency shall submit evidence of 
contacts with recipient organizations 
and others. 

(iii) Costs of EBT Planning APD. The 
costs for EBT project planning activities 
shall be excluded from the case-month 
issuance cap described in paragraph 
(c)(3) of this section. Planning costs shall 
include costs attributed to the 
preparation of the Planning APD and the 
completion of the documentation 
contained in the FNS approved Planning 
APD. 

(2) EBT Implementation APD . The 
EBT Implementation APD shall include 
the completed documents required 
under $ 277.18 of this chapter for 
Implementation APDs. where 
appropriate. In addition, EBT 
Implementation APDs shall include the 
detailed pilot project site description 


and expanded site description, as 
described in this paragraph. Also, the 
State agency shall commit to completing 
and submitting the following documents 
for FNS approval and obtaining such 
approval prior to issuance of benefits to 
eligible households in the pilot project 
area: 

(i) A Functional Demonstration Plan. 
The functional demonstration plan shall 
include: 

(A) The schedule, procedures, and test 
data for performing the functional 
requirements prescribed in paragraph 
(e) of this section in combination with 
the system components described by the 
approved System Design; 

(B) The procedures for performing the 
functional demonstration, each 
participant's responsibility during the 
demonstration, and procedures for 
collecting data to evaluate system 
functionality. The Department reserves 
the right to participate and conduct 
independent testing as necessary during 
the Functional Demonstration. 

(ii) A Functional Demonstration 
Report. Upon the completion of the 
functional requirements demonstration 
test, the State agency shall submit a 
Functional Demonstration report if 
modifications to the system design are 
necessary. The report shall summarize 
the activities, describe major problems 
encountered and proposed solutions, 
and provide the timetable for completing 
any system revisions. Resolution of any 
problems identified during the 
functional demonstration shall be 
completed prior to advancing towards 
the acceptance test. 

(iii) An Acceptance Test Plan. The 
Acceptance Test Plan for the pilot 
project shall describe the methodology 
to be utilized to verify that the EBT 
system complies with Food Stamp 
Program requirements and System 
Design specifications. At a minimum, 
the Acceptance Test Plan shall address: 

(A) The types of testing to be 
performed; 

(B) The organization of the test team 
and associated responsibilities, test 
database generation, test case 
development, test schedule, and the 
documentation of test results. 
Acceptance testing shall include 
functional requirements testing, error 
condition handling and destructive 
testing, security testing, recovery testing, 
controls testing, stress and throughput 
performance testing, and regression 
testing: 

(C) A what-if component shall also be 
included to permit the opportunity for 
observers and participants to test 
possible scenarios in a free-form 
manner. 
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(D) The Department reserves the right 
to participate and conduct independent 
testing as necessary during the 
Acceptance testing and appropriate 
events during system design, 
development, implementation and 
operation. 

(iv) An Acceptance Test Report. The 
State agency shall provide a separate 
report after the completion of the 
acceptance test. The report shall 
summarize the activities, describe any 
discrepancies, describe the proposed 
solutions to discrepancies, and the 
timetable for their retesting and 
completion. In addition, the report shall 
contain the State agency’s 
recommendations regarding 
implementation of the EBT system in the 
pilot site. 

(v) A Prototype Food Retailer 
Agreement. The State agency shall enter 
an agreement with each food retailer 
that complies with the requirements of 
paragraph (g)(6) of this section. 

(vi) A Pilot Project Implementation 
Plan. The pilot project implementation 
plan shall include: 

(A) A description of the tools, 
procedures, detailed schedules, and 
resources needed to implement the pilot 
project. The pilot project 
implementation plan shall also include 
equipment acquisition and installation 
requirements, ordering schedules, and 
system and component testing. The plan 
shall also include a phase-in strategy 
which permits a measured and orderly 
training schedule without disrupting the 
normal shopping patterns and 
operations of participating households 
and food retailers. Training of food 
stamp households, State agency 
personnel and retailers and/or their 
trainers shall be coordinated with the 
installation of equipment in retail stores. 
Plans for phase-out of the pilot project 
shall also be included if it is 
demonstrated during the pilot project 
operations that the system is not 
acceptable or the need for emergency 
shutdown arises; 

(B) A description of any transition 
period whereby the EBT system and a 
coupon issuance system will operate 
concurrently. The transition period shall 
enable the State agency to fine-tune the 
F.BT system and make any corrective 
actions necessary to meet contractual 
requirements. Specifically, a transition 
period shall include ongoing training, 
document updates, equipment 
maintenance, on-site support and 
system adjustments as needed to meet 
Food Stamp Program requirements. 

(vii) A Contingency Plan. The State 
agency shall submit a written 
contingency plan for FNS approval. The 
contingency plan shall contain 


information regarding the back-up 
issuance system that will be activated in 
the event of an emergency shut-down, 
extended system inaccessibility or 
discontinuance of EBT system 
operations. The contingency plan shall 
be incorporated into the State system 
security plan after FNS approval. 

(3) EBT Implementation APD Budget. 
The Implementation APD budget shall 
be prepared and submitted for FNS 
approval in accordance with the 
requirements of paragraph (k) of this 
section and § 277.18(d)(2) of this 
chapter. 

(i) Coupon Issuance Cap. In addition 
to a detailed budget for the pilot project 
development and implementation, the 
State agency shall provide an analysis 
of current statewide coupon issuance 
costs as compared to the projected costs 
of issuing benefits in the State after 
implementation of the EBT system, both 
for the EBT system and any remaining 
coupon issuance areas. The coupon 
issuance cap shall be determined as 
follows: 

(A) The State agency shall utilize the 
statewide coupon issuance costs 
calculated from issuance costs for the 
four Federal fiscal quarters prior to 
submitting the EBT Implementation 
APD. Case-month cost represents the 
average Federal share of administrative 
costs, by program, to issue program 
benefits to a case for one month. An 
alternative base period may be utilized, 
with approval from FNS, if the State 
agency can demonstrate that the 
alternative period would be more 
accurate or other circumslances prevent 
use of the previous four Federal fiscal 
quarters as the baseline. 

(B) The annual Federal issuance cap, 
to be in place from the time benefits are 
first issued through EBT, shall be 
calculated by multiplying the case- 
month cost for the coupon system being 
replaced by the number of food stamp 
program case-months statewide for the 
year and by the appropriate inflation 
factor. The inflation factor shall be 
derived in accordance with paragraph 
(k) of this section. The issuance cap 
shall be effective from the date benefits 
are issued to households through the 
EBT system during the pilot project. 

(ii) State Coupon Issuance Costs. 

(A) Beginning at the point the 
household is established in the Issuance 
Authorization File, all direct State 
administrative costs of the current 
coupon issuance system shall be 
identified. 

(B) State operating costs of coupon 
issuance shall include, but shall not be 
limited to, direct allowable costs for 
personnel, fringe benefits, travel, 
equipment, supplies, contracts. 


construction and other direct costs 
associated with coupon issuance. The 
State agency shall provide narrative 
explanations to clarify each category 
and how it was calculated. 

(iii) Federal Coupon Issuance Costs. 
Federal costs associated with the 
issuance of coupons in a particular State 
are to be included in the coupon 
issuance cap. These Federal costs shall 
include: 

(A) Case-month costs for coupon 
printing, shipping, processing, and 
reconciliation, adjusted, as necessary, 
for the effects EBT has on float 
associated with Federal funding of 
benefits. The case-month figure 
associated with these costs will be 
available from FNS upon request; 

(B) Monthly mail issuance losses up to 
the tolerance limit approved by FNS; 

(C) Monthly duplicate issuance losses 
absorbed by FNS; and 

(D) Fifty percent of the allowable 
State administrative costs pertaining to 
coupon issuance. 

(iv) EBT Equipment and Start-up 
Costs. 

(A) For the purpose of assigning the 
costs to the post-EBT implementation 
issuance cap, costs to design and 
develop the EBT system, incurred from 
the approval date of the Implementation 
APD but prior to actual issuance of 
benefits through the EBT system, shall 
be assigned over the life of the EBT 
system for a period not to exceed seven 
years. The seven year period shall begin 
when the initial household is issued 
benefits in the pilot project. Such design 
and development costs shall be assigned 
at the end of the period and claims shall 
be made for any assigned costs that 
exceed the total cap for the seven years. 

(B) For the purpose of claiming 
Federal financial participation in capital 
expenditures, such costs shall be 
amortized over five years or the 
projected life of the system from the 
time operations begin and in accordance 
with 7 CFR 277.18(i)(3) and appendix A 
of 7 CFR 277.18. Equipment costs shall 
include the cost of installation and shall 
be applied to the issuance funding cap 
as amortized. EBT equipment costs shall 
be identified in the EBT system budget 
as a separate component, both for the 
pilot and the fully operational system. 

(v) EBT operational costs. In 
accordance with appendix A of 277.18 of 
this chapter, the State agency shall 
identify the allowable EBT operational 
costs for reimbursement. Operations 
costs shall begin from the date benefits 
are issued to recipients in the pilot 
project. The State agency shall provide 
cost information as follows: 
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(A) The State agency shall include 
EBT system operation costs which 
include, as appropriate, but are not 
limited to: labor hours and costs by job 
category and by program for each unit, 
direct non-labor costs by program for 
each agency, vendor charges, if any, 
computer usage (CPU, disk storage, 
tapes, printing), the equipment 
amortization/lease and maintenance 
(including POS hardware and 
installation costs), telecommunications 
installations, recurring 
telecommunications, benefit card stock 
and equipment, supplies, printing and 
reproduction, travel, postage, automated 
clearinghouse charges, wire transfer 
fees and other such settlement fees, 
other direct costs, overhead/indirect 
and any residual coupon costs. 

(B) The State agency shall be 
responsible for the post-EBT 
implementation issuance costs that 
exceed the coupon issuance cap in any 
one year. These costs shall include all 
issuance costs incurred Statewide for 
food coupon and EBT issuance. The 
State agency shall document any 
issuance costs it projects to be above 
the cap in the budget submitted to FNS 
for approval. 

(4) Pilot Project Reporting, (i) A 
quarterly report containing the following 
information delineated by month shall 
be provided to FNS by the end of the 
month following each Federal fiscal 
quarter. The quarterly report shall 
contain, at a minimum: 

(A) A summary, by task, of major 
completed activities and scheduled 
activities for the upcoming period. 

(B) The number of active cases for 
each month; 

(C) The number and dollar amount of 
food stamp purchases in total and by 
store ID; 

(D) The number and dollar amount of 
food stamp reversals, in total and by 
store ID; 

(E) The total number and dollar 
amount of manual sales authorized; 

(F) The total number and dollar 
amount of issuances posted to EBT 
accounts during the month, delineated 
by public assistance Food Stamp 
households and non-public assistance 
Food Stamp households; 

(G) Total number and dollar amount 
of grocer credits during settlement (by 
day of month): 

(H) Total number of retailers added to 
or deleted from the system as defined 
under part 278 of this chapter; 

(I) Number and dollar amount of food 
stamp benefits converted to coupons; 

(J) Total number of Food Stamp 
Program balance inquiries, by type of 
device such as Automated Teller 
Machines, POS terminals or Audio 


Response Units (ARUs)/hotline 
telephone numbers; 

(K) Total number of rejected 
transactions, by reason (e.g., invalid 
PIN, insufficient funds, invalid 
transaction type for device, etc.); 

(L) The number of access cards issued 
by the type of case (new, recertification, 
replacement for loss, damage or theft); 

(M) Number of client calls and grocer 
calls to the ARU or hotline number; 

(N) The average number of 
transactions by type: 

(O) Average dollar value of purchases 
per case-month; 

(P) Transactions utilized per day as a 
percentage of transactions through the 
system each month; 

(Q) Problems encountered, their 
status, actions taken by the State agency 
and any support needed from FNS to 
resolve them; and 

(R) Anticipated delays, reasons for the 
delays, and corrective actions planned 
or taken that require an amendment to 
the Project Work Plan. The Project Work 
Plan shall be updated and submitted 
with each quarterly report. 

(ii) WTien benefits are issued through 
an EBT system, the State agency shall 
report as required by FNS in 5 274.4 of 
this part and in accordance with the 
FNS instructions specific to EBT 
issuances. 

(iii) The State agency shall submit 
APD Updates as prescribed in § 277.18 of 
this chapter and paragraph (d) of this 
section. 

(5) Cost Analysis, (i) The State agency 
shall be responsible for conducting a 
cost analysis comparing the actual EBT 
pilot project costs to the costs of the 
EBT system operations projected in the 
Implementation APD and the costs of 
the coupon issuance system being 
replaced. The cost analysis shall be 
included with the APD Update 
submitted to request expansion of the 
EBT pilot project. 

(ii) The cost analysis may be 
conducted by State agency staff or by 
an independent contractor. The cost 
analysis shall represent the costs of the 
pilot project as costs per case-month. 

(iii) The State agency shall report in 
the cost analysis all start-up costs that 
shall be amortized under the issuance 
cap for the EBT system. At a minimum, 
the State agency shall identify: 

(A) The labor hours and costs by job 
category and by program for each unit 
(e.g.. the Food Stamp Program Section, 
the financial assistance section, the EBT 
project section, etc.) of the State and 
local agencies and for each vendor; 

(B) The direct and indirect non-labor 
costs by program for each agency and 
vendor. The line items to be included 
are computer usage (CPU. disk storage. 


tapes, printing), the equipment 
amortization/lease and maintenance 
(excluding POS hardware), 
telecommunications installations, 
recurring telecommunications, benefit 
card stock and equipment, supplies, 
printing and reproduction, travel, 
postage. Automated Clearinghouse and 
wire transfer fees, other direct costs and 
overhead/indirect; and 

(C) The method for allocating costs 
across programs and over the life of the 
project as indicated in the approved 
IAPD. 

(iv) The State agency shall report the 
per case-month operating costs of the 
EBT and the coupon systems. Case 
month costs shall be calculated by 
determining the average monthly 
issuance cost per system divided by the 
averagemonthly food stamp caseload 
issued benefits for the most recent four 
fiscal quarters or the most recent fiscal 
year. These costs shall be reported by 
function. The functions include: 
authorizing access to benefits; delivering 
benefits: crediting retailers; managing 
retailer participation; and reconciling 
and monitoring the issuance system. For 
each function the State agency shall 
report the information specified in 
paragraphs (c)(5)(iii) (A) and (B) of this 
section. 

(v) The State agency shall report 
benefit loss per case month. For coupon 
losses the State agency shall utilize data 
from Form FNS-250 Food Coupon 
Accountability Report, Form FNS-259 
Food Stamp Mail Issuance Report, and 
Form FNS-48 Issuance Reconciliation 
Report. For EBT system benefit losses, 
the State agency shall obtain estimates 
from experts with knowledge of EBT 
systems, electronic funds transfer 
security issues, and/or coupon-related 
losses. Data from actual EBT system 
losses shall be included as a separate 
line in the cost analysis report. 

(vi) EBT operational costs shall be 
measured after the EBT pilot project 
system has operated for a minimum of 
six months with the full caseload in the 
pilot area. 

(vii) The State agency shall measure 
any residual coupon costs resulting from 
households within the demonstration 
site that have not been converted to 
EBT, households from outside of the site 
that shop at stores within the pilot 
project area; and households leaving the 
pilot project area. If the State agency 
proposes to operate EBT on less than a 
statewide basis for an indefinite period 
of time, costs for the combined coupon 
and EBT systems shall be reported and 
compared to the coupon system costs. 

(d) Expansion Requirements. After a 
minimum of six months of pilot project 
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operation with the full pilot caseload, 
the State agency may decide to expand 
?he EBT system. If expansion is selected, 
the State agency shall submit an APD 
Update to request FNS approval to 
implement and operate the EBT system 
in areas beyond the pilot project area. 
The APD Update shall contain the 
following: 

(1) A proposed expansion budget for 
FNS’ review and approval; 

(2) A cost analysis in accordance with 
paragraph (c)(5) of this section; 

(3) An Implementation Plan. At a 
minimum, the Implementation Plan for 
expansion of the EBT system shall 
provide: 

(i) A description of the tools, 
procedures, detailed schedules, and 
resources needed to implement the 
expanded EBT system. The State agency 
shall 8lso include equipment acquisition 
and installation requirements and 
ordering schedules, pre implementation 
and ongoing training for households and 
retailers, and system testing in the 
expansion implementation plan. The 
plan shall include a phase-in strategy 
which permits a measured and orderly 
training schedule without disrupting the 
normal shopping patterns and 
operations of participating households 
and food retailers. Training of 
households, retailers or their instructors, 
end State agency personnel shall be 
coordinated with the installation of 
equipment in retail stores; 

(ii) A description of any transition 
period whereby the EBT system and a 
coupon issuance system will operate 
concurrently. The transition period shall 
enable the State agency to fine tune the 
EBT system and make any corrective 
actions necessary to meet contractual 
requirements. Specifically, a transition 
period shall include ongoing training, 
document updates, equipment 
maintenance, on-site support and 
system adjustments as needed to meet 
Food Stamp Program requirements. 

(iii) The names, titles, addresses, and 
telephone numbers of the persons 
responsible for coordinating expansion 
activities; and. 

(4) A description of any necessary 
system design changes, including 
software modifications and/or 
modifications of equipment 
configurations. The design changes shall 
be documented within the APD Update 
or provided to FNS for approval 
separately upon completion; 

(5) An assessment of the effects the 
EBT pilot project had, if any, on program 
participation during the pilot operation. 

(e) Functional Requirements. The 
State agency shall ensure that the EBT 
system is capable of performing the 


following functional requirements prior 
to implementation: 

(1) Authorizing Household Benefits, (i) 
Issuing and replacing EBT cards to 
eligible households; 

(ii) Assigning or permitting eligible 
households to select personal 
identification numbers (PINs) at least 
four digits in length; 

(iii) Establishing benefit cards and 
accounts with the central computer 
database; 

(iv) Maintaining the master household 
issuance record file data and current 
authorization information; 

(v) Training households and other 
users in system usage; 

(vi) Authorizing benefit delivery; 

(vii) Posting benefits to each 
household’s account for regular and 
supplemental issuances; 

(viii) Providing households with 
access to information on benefit 
availability; 

(ix) Ensuring the privacy of household 
data and providing benefit and data 
security; 

(x) Inventorying and securing 
accountable documents; and 

(xi) Zeroing out benefit accounts and 
other account authorization activity. 

(2) Providing Food Benefits to 
Households, (i) Verifying the identity of 
authorized households or authorized 
household representatives at issuance 
terminals or POS: 

(ii) Verifying the PIN and/or PIN 
offset, primary account number (PAN), 
terminal identification number and 
retailer identification number; 

(iii) Determining the sufficiency of the 
household’s account balance in order to 
debit or credit household benefit 
accounts at the point-of-sale; 

(iv) Sending messages authorizing or 
rejecting purchases; 

(v) Providing back-up purchase 
procedures when the system is 
unavailable; 

(vi) Ensuring that benefits are 
available and carried over from month- 
to-month. 

(vii) Converting EBT benefits to 
coupons in accordance with paragraph 
(f)(4) of this section; and 

(viii) Responding to issuance 
problems in a timely manner. 

(3) Crediting Retailers and Financial 
Institutions for Redeemed Benefits, (i) 
Verifying electronic transactions flowing 
to or from participating retailers' bank 
accounts; 

(ii) Creating and maintaining a file 
containing the individual records of EBT 
transactions; 

(iii) Totalling all credits accumulated 
by each retailer; 


(iv) Providing balance information to 
retailers or third party processors from 
individual POS terminals, as needed; 

(v) Providing each retailer information 
on total deposits in the system on a 
daily basis; 

(vi) Preparing a daily tape in a 
National Automated Clearinghouse 
format or other process approved by 
FNS with information on benefits 
redeemed for each retailer and in 
summary; 

(vii) Transmitting the automated 
clearinghouse (ACH) tape to a Financial 
institution for transmission through the 
ACH or other method approved by FNS; 

(viii) Transferring the information on 
the ACH tape or other process approved 
by FNS containing daily redemption 
activity of each retailer to the FNS 
Minneapolis Computer Support Center 
at least once weekly. Transmittal may 
be by tape, disc, remote job entry or 
other means acceptable to FNS. 

(4) Managing Retailer Participation. 
The State agency shall: 

(i) Convey retailer authorization 
information provided by FNS to the 
system operator and follow up on 
actions taken regarding any 
disqualification, de-authorization or 
withdrawal by an authorized food 
retailer from the Food Stamp Program 
within two business days after receipt; 

(ii) Add newly authorized food retail 
stores to the EBT system within two 
weeks after FNS authorization notice. 
Newly authorized retailers choosing 
third party processors or deploying their 
own terminals shall be permitted to 
access the system within 30 days; 

(iii) Ensure that only currently 
authorized retailers can access the 
system; 

(iv) Monitor food retailers to ensure 
that equipment deployment complies 
with paragraph (g)(4) of this section: 

(v) Ensure that equipment and 
supplies are maintained in working 
order for retail stores equipped by the 
State agency or its contractor. 

Equipment shall be replaced or repaired 
within 24 hours; 

(vi) Ensure that retail store employees 
are trained in system operation prior to 
implementation; 

(vii) Provide a mechanism for 
compliance investigations which permits 
authorized investigators to have access 
to the system in order to conduct 
investigations of program abuse and 
alleged violations. 

(f) Household Participation. (1) 
Transaction Limits. No minimum dollar 
amount per transaction nor maximum 
limit on the number of transactions shall 
be established. 
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(2) Access to Balances. Households 
shall be permitted to determine their 
food stamp account balances without 
making a purchase or standing in a 
checkout line. The State agency shall 
ensure that the EBT system is capable of 
providing a transaction history for a 
period of up two months to households 
upon request. 

(3) Transaction Receipts. Households 
shall be provided printed receipts at the 
time of transaction. At a minimum this 
information shall: 

(i) State the date, merchant’s name 
and location, transaction type, 
transaction amount and remaining 
balance for the food stamp account; 

(ii) Comply with the requirements of 
12 CFR part 205 (Regulation E) in 
addition to the requirements of this 
section: and 

(iii) Identify the food stamp household 
member s account number (the PAN) or 
a coded transaction number. The 
household’s name shall not appear on 
the receipt except when a signature is 
required when utilizing a manual 
transaction voucher. 

(4) Issuance and Replacement of 
Cards or P/Ns. (i) The Stale agency shall 
be prohibited from mailing an EBT card 
and PIN in the same envelope when 
issuing benefit cards if procedures for 
PIN assignment are adopted. The State 
agency must stagger the mailings as an 
additional safeguard. If it is determined 
that the EBT card and PIN are mailed 
together in the same envelope, the State 
agency shall replace any lost or stolen 
benefits from the benefit account. 
Benefits lost or stolen from an EBT 
account when the appropriate mailing 
procedures are followed shall not be 
replaced; 

(ii) The State agency shall replace 
EBT cards or PINs within two business 
days following notice by the household 
to the State agency. 

(iii) The State agency shall ensure that 
a duplicate account is not established 
which would permit households to 
access more than one account in the 
system. 

(iv) An immediate hold shall be 
placed on accounts at the time notice is 
received from a household regarding the 
need for card or PIN replacement. 

(v) The State agency may impose a 
replacement fee with the approval of 
FNS. The fee shall not exceed the cost to 
replace the card. Any card replacement 
fee. the replacement threshold, 
frequency and circumstances to which 
the fee shall be applicable shall be 
identified when submitting the Advance 
Planning Document for FNS approval. 

(5) Benefit Conversion, (i) Households 
entering an EBT project area shall be 
able to have their coupon allotments 


converted to an EBT card for use within 
the EBT system. Households leaving an 
EBT project area must be able to 
convert their electronic benefits to 
coupons. Conversion shall occur within 
one business day following notice to the 
State agency by the household. 

(ii) Requests for conversions to food 
coupons solely for purposes of shopping 
outside the pilot area shall be 
prohibited. However, the State agency 
may allow benefits in an EBT account to 
be converted to coupons for short-term 
absences from the EBT system area for 
family emergencies or similar isolated 
occurrences. 

(iii) Splitting food stamp benefits 
between food coupons and an electronic 
benefit access card at the time of 
issuance shall not be permitted. 

(iv) At State agency option, a limit 
inay be imposed on the number of 
conversions per household that may 
occur during an annual period. 

(v) The State agency shall develop 
procedures for conversion whenever a 
household has left a State. These 
procedures shall not conflict with 
mailing restrictions regarding 
Authorization to Participate documents 
or other authorizing documents. 

(vi) The State agency shall round EBT 
benefits remaining in an account down 
to the nearest dollar amount suitable for 
coupon issuance. The State agency shall 
require the household to spend any 
remaining balance that cannot be 
converted to food coupons. If a 
household fails to spend the remaining 
benefits within one week after 
conversion occurs, the State agency 
shall expunge the benefits from the 
account and report the adjustment to the 
Department. 

(6) Stale Account Handling. Stale 
benefit accounts are those food stamp 
benefit accounts which are not accessed 
for three months or longer. 

(i) if EBT accounts are inactive for 
three months or longer, the State agency 
may store such benefits off-line. 

(A) Benefits stored off-line shall be 
made available upon reapplication or re¬ 
contact by the household; 

(B) The Stale agency shall attempt to 
notify the household of its action before 
storage of the benefits off-line and 
describe the steps necessary to bring the 
benefits back on-line; 

(ii) The State agency may expunge 
benefits that have not been accessed by 
the household for a period of one year or 
longer. Issuance reports shall reflect the 
adjustment to the State agency issuance 
totals. 

(iii) Procedures shall be established to 
permit the appropriate managers to 
adjust benefits that have already been 
posted to a benefit account prior to the 


household accessing the account; or. 
after an account has become dormant or 
the household has not used the -unds 
which remain after conversion. These 
procedures shall be utilized if an 
account has been erroneously debited or 
credited. The procedures shall also be 
applicable to removing stale accounts 
for off-line storage of benefits or when 
the benefits are expunged. Whenever 
benefits are expunged or stored off-line, 
the State agency shall document the 
date, amount of the benefits and storage 
location in the household case file. 

(7) Timely Benefit A vailability. The 
State agency shall ensure that the E3T 
system complies with the expedited 
service benefit delivery standard and 
the normal application processing 
standards prescribed by § 273.2 and 

§ 274.2 of this chapter. 

(8) Access to Retail Stows. The EBT 
system shall provide for minimal 
disruption of access to and service in 
retail stores by eligible households. 
Checkout lanes equipped with POS 
devices shall be made available to Food 
Stamp households during all retail sture 
hours of operation. 

(9) Household Training. The State 
agency shall provide training to each 
household prior to implementation and 
during ongoing operation of the EBT 
system, as needed. The household 
training shall include content which will 
familiarize each household with the 
provisions of paragraphs (f)(1) through 
(f)(7) of this section. Households shall 
also be notified of the procedures for 
manual transactions and re¬ 
presentation. the appropriate utilization 
and security of PINs and the households' 
responsibilities for reporting loss or 
damage to the EBT card and who to 
report them to. both during and outside 
business hours. State agencies may 
incorporate training functions for an 
EBT system into certification 
procedures. 

(g) Retailer Participation. (1) All 
authorized retailers must be afforded 
the opportunity to participate in the EBT 
system. 

(i) Retailers who do not have 
immediate access to telephones at the 
time of purchase shall be 
accommodated by an alternative system 
(e.g., manual vouchers w*ith preliminary 
or delayed telephone verification) for 
redeeming food sales to eligible food 
stamp customers. These retailers include 
stationary food stores which opt to 
make home deliveries to food stamp 
households, house-to-house trade routes 
which operate on standing orders from 
customers, e.g.. milk and bread delivery 
routes, food buying cooperatives 
authorized to participate as well as 
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other food retailers authorized under 
5 276.1 of this chapter. Prior to delivery 
or upon returning to the store, the 
ietai!er shall telephone the F.BT central 
computer or hotline number to log the 
transaction and obtain an authorization 
number. If authorization cannot be 
obtained before or at the time of 
purchase, the retailer assumes the risk 
for sufficient benefits being available in 
the household’s account. Any alternate 
method cannot be burdensome on either 
the household or the retailer, and it must 
include acceptable privacy and security 
features. Such systems shall only be 
available to retailers that cannot 
accommodate on-line transactions at the 
time of sale. 

(ii) Newly authorized retailers shall 
have access to the EBT system within 
two weeks after the receipt of the FNS 
authorization notice. However, 
whenever a retailer chooses to employ a 
third party processor to drive its 
terminals or elects to drive its own 
terminals, access to the system shall be 
accomplished within a 30 day period or 
a mutually agreed upon time to enable 
the third party interface specifications 
and any State required functional 
certification to be performed by the 
State agency and/or its contractor. 

(2) Authorized retailers shall not be 
required to pay costs essential to and 
directly attributable to EBT system 
operations as long as the equipment or 
services are provided by the State 
agency or its contractor and are utilized 
solely for the Food Stamp Program. In 
addition, if Food Stamp Program 
equipment is deployed under contract to 
the State agency, the State agency may. 
with USDA approval, share appropriate 
costs with retailers if the equipment is 
also utilized for commercial purposes. 

(3) The State agency shall ensure that 
a sufficient number of authorized food 
retailers have agreed to participate 
throughout the area in which the EBT 
system will operate to ensure that 
eligible food stamp households will not 
suffer a significant reduction in their 
choice of retail food stores and that a 
sufficient number of retail food stores 
serving minority language populations 
are participating. 

(4) The EBT system shall be 
implemented and operated in a manner 
that maintains equal treatment for food 
stamp households in accordance with 

§ 278.2(b) of this chapter. The following 
requirements for the equal treatment of 
food stamp households shall directly 
apply to EBT systems: 

(i) Retailers shall not establish special 
checkout lanes which are only for food 
stamp households or welfare customers. 
However, if special lanes are designated 
for the purpose of accepting other 


electronic debit or credit cards and/or 
other payment methods such as checks, 
food stamp customers with EBT cards 
may also be assigned to such lanes: 

(ii) POS terminals shall be deployed 
as follows in EBT systems requiring food 
stamp households to participate: 

(A) For an authorized food retail store 
with food stamp benefit redemption 
amounting to 15 percent or more of total 
food sales, all checkout lane3 shall be 
equipped; 

(B) For an authorized food retail store 
with Food Stamp benefit redemptions 
representing less than 15 percent of total 
food sales, supermarkets shall, at a 
minimum, receive one terminal for every 
$11,000 in monthly redemption activity 
up to the number of lanes per store. Ail 
other food retailers shall receive one 
terminal for every $8,000 in monthly 
redemption activity up to the number of 
lanes per store. With FNS approval, a 
State agency may utilize an alternative 
deployment formula that permits 
equipment deployment at higher levels 
than required by this paragraph up to 
the number of lanes in each store. The 
State agency shall review terminal 
deployment on a yearly basis. 

(C) For newly authorized food 
retailers and authorized food retailers 
bordering the EBT system area, the 
State agency and food retailer shall 
negotiate a mutually agreed level of 
terminal deployment up to the number 
of lanes per store. The State agency may 
consult with the appropriate FNS field 
office in order to determine the previous 
food stamp redemption activity that 
could be utilized in determining the 
initial number of terminals to deploy in 
newly authorized retailers or border 
stores. Redemption information shall 
remain confidential. Any food retailer 
shall be able to submit further evidence 
that it warrants additional terminals 
after the initial POS terminals are 
deployed. The State agency shall be 
authorized to remove excess terminals if 
actual redemption activity warrants a 
reduction. 

(5) The State agency shall ensure that 
the EBT system provides credits to the 
financial institution holding the 
accounts for retailers or third party 
processors within two business days of 
the daily cut-over period for retailer 
settlement. The cut-over period is the 
time of day established by the system in 
which a transaction day is established 
for settlement and reconciliation. 

(6) The State agency shall enter into 
an agreement with each authorized food 
retailer. The retailer agreement shall 
describe the terms and conditions of 
participation in the Food Stamp EBT 
system. At a minimum, the agreement 
shall: 


(i) Describe all terms and conditions 
with respect to equipment ownership, 
lease arrangements, handling and 
maintenance for which the State agency 
and merchant are liable; 

(ii) Describe the agreed upon 
procedures and policies for participation 
and withdrawal from the EBT system; 

(iii) Comply with all Food Stamp 
Program regulations with respect to 
retailer participation in the program and 
treatment of Food Stamp Program 
households. This shall include specific 
requirements with respect to the 
deployment of terminals and the 
identification of checkout lanes for food 
stamp customers; 

(iv) Delineate the liabilities during 
system downtime and the associated 
responsibilities of each party with 
respect to the use of off-line and/or 
manually entered data, paper vouchers, 
and re-presented vouchers. 

(h) Performance and Technical 
Standards. The State agency shall 
ensure that EBT systems comply with 
POS standards established by ANSI or 
ISO where applicable. In addition, the 
State agency shall ensure that the EBT 
system meets performance and technical 
standards in the areas of system 
processing speeds, system availability 
and reliability, system security, system 
ease-of-use, minimum card 
requirements, performance bonding, and 
a minimum transaction set. With prior 
written approval from FNS. the State 
agency may utilize the prevailing 
industry performance standards in its 
region in lieu of those identified in this 
section. The standards shall be included 
in all requests for proposals and 
contracts. 

(1) System Processing Speeds, (i) For 
leased line systems. 98 percent of EBT 
transactions shall be processed within 
10 seconds or less and all EBT 
transactions shall be processed within 
15 seconds. Leased line systems rent 
telecommunications carriers specifically 
to connect to the central authorizing 
computer. For dial-up systems, 95 
percent of the EBT transactions shall be 
processed within 15 seconds or less and 
all EBT transactions shall be processed 
within 20 seconds or less. Dial-up 
systems utilize existing 
telecommunications lines to dial up and 
connect to the central computer at the 
time of the transaction. Processing 
response time shall be measured at the 
POS terminal from the time the '’enter” 
or ‘‘send'' key is pressed to the receipt 
and display of authorization or 
disapproval information. Third party 
processors, as defined in paragraph 
(h)(5) of this section, shall be required 
by the State agency to comply with the 
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same processing response timps 
required of the primary processor. 

(ii) The EBT system shall provide 
reports, as determined by the State 
agency, that document transaction 
processing response time and the 
number and type of problematic 
transactions that could not be processed 
within the standard response time. 

(2) System Availability and 
Reliability, (i) The EBT system central 
computer shall be available 99.9 percent 
of scheduled up-time, 24 hours a day, 
seven days per week. Scheduled up-time 
shall mean the time the database is 
available for transactions excluding 
scheduled downtime for routine 
maintenance. The total system, 
including the system’s central computer, 
any network or intermediate processing 
facilities and cardholder authorization 
processors, shall be available 98 percent 
of scheduled time. 24 hours per day, 7 
days per week. Scheduled downtime for 
routine maintenance shall occur during 
non-peak transaction periods. State 
certification procedures shall determine 
whether intermediate processing 
facilities and cardholder authorization 
processors are capable of complying 
with system availability standards 
prescribed herein prior to permitting the 
interface with the central computer 
system. 

(ii) The system central computer shall 
permit no more than 2 inaccurate EBT 
transactions for every 10,000 EBT 
transactions processed. The 
transactions to be included in measuring 
system accuracy shall include all types 
of transactions permitted at POS 
terminals, manual transactions entered 
into the system, credits to household 
accounts, and funds transfers to retailer 
accounts. 

(iii) Reconciliation reports and other 
information regarding problematic 
transactions shall be made available to 
the State agency by the system operator, 
individual retailers, households or 
financial institutions as appropriate. 
Reports on problematic transactions, 
including inaccurate transactions shall 
be delineated by the source of the 
problem such as card failure. POS 
terminal failure, interruption of 
telecommunications, or other component 
failure. Errors shall be resolved in a 
timely manner. 

(3) Sytem Security. As an addition or 
component of the Security Program 
required of Automated Data Processing 
systems prescribed under § 277.18(p) of 
this chapter, the State agency shall 
ensure that the following EBT security 
requirements are established: 

(i) Storage and control measures to 
control blank unissued EBT cards and 
PINs, and unused or spare POS devices; 


(ii) Measures to ensure 
communication access control. 
Communication controls shall include 
the transmission of transaction data and 
issuance information from point-of-sale 
terminals to work-stations and terminals 
at the data processing center. The 
following specific security measures 
shall be included, as appropriate, in the 
system design documentation, operating 
procedures or the State agency Security 
Program: 

(A) Computer hardware controls that 
ensure acceptance of data from 
authorized terminals only. These 
controls shall include the use of 
mechanisms such as retailer 
identification codes, terminal identifiers 
and user identification codes, and/or 
other mechanisms and procedures 
recognized by the industry; 

(B) Software controls, placed at either 
the terminal or central computer or both, 
that establish separate control files 
containing lists of authorized retailers, 
terminal identifying codes, and user 
access and identification codes. EBT 
system software controls shall include 
separate checks against the control files 
in order to validate each transaction 
prior to authorization: 

(C) Communications network security 
that utilizes the Data Encryption 
Standard algorithm. Other security may 
include authentication codes and check¬ 
sum digits, in combination with data 
encoded on the magnetic stripe such as 
the PIN and/or PIN offset, to ensure 
data security during electronic 
transmission. Any of the network 
security measures may be utilized 
together or separately and may be 
applied at the terminal or central 
computer as indicated in the approved 
system design to ensure 
communications control; 

(D) Manual procedures that provide 
for secure access to the system with 
minimal risk to household or retailer 
accounts. Manual procedures may 
include the utilization of manager 
identification codes in obtaining 
telephonic authorization from the 
central computer system; requirements 
for separate entry with audio response 
unit verification and authorization 
number; and/or the utilization of 24 hour 
hotline telephone numbers to authorize 
transactions. 

(iii) Message validation shall include 
but shall not be limited to: 

(A) Message format checks for 
completeness of the message, correct 
order of data, existence of control 
characters, number and size of data 
fields and appropriate format standards 
as specified in the approved system 
design: 


(B) Range checks for acceptable date 
fields, number and valid account 
numbers, purchase and refund upper 
limitations in order to prevent and 
control damage to the system accounts: 

(C) Reversals of messages that are not 
fully processed and recorded. 

(iv) Administrative and operational 
procedures shall ensure that: 

(A) Functions affecting an account 
balance are separated or dual controlled 
during processing and when requesting 
Federal reimbursement through a 
concentrator bank under the provisions 
of paragraph (i) of this section.These 
functions may include but are not 
limited to the set up of accounts, 
transmittal of funds to and from 
accounts, access to files to change 
account records, and transmittal of 
retailer deposits to the ACM network or 
other means approved by FNS for 
crediting retailer bank accounts; 

(B) Passwords, identity codes or other 
security procedures must be utilized by 
State agency or local personnel and at 
data processing centers; 

(C) Software programming changes 
shall be dual controlled to the extent 
possible; 

(D) System operations functions shall 
be segregated from reconciliation duties, 

(v) A separate EBT security 
component shall be incorporated into 
the State agency Security Program for 
ADP systems where appropriate and as 
prescribed under § 277.18(p) of this 
chapter. The periodic risk analyses 
required by the Security Program shall 
address the following items specific to 
an EBT system: 

(A) EBT system vulnerability to theft 
and unauthorized use; 

(B) Completeness and timeliness of 
the reconciliation system; 

(C) Vulnerability to tampering with or 
creating household accounts; 

(D) Erroneous posting of issuances to 
household accounts; 

(E) Manipulation of retailers’ accounts 
such as creation of false transactions or 
intrusion by unauthorized computer 
users; 

(F) Capability to monitor systematic 
abuses at POS terminals such as debits 
for a complete allotment excessive 
manual issuances, and multiple manual 
transactions at the same time. Such 
monitoring may be accomplished 
through the use of exception reporting; 

(G) Tampering with information on 
the ACH tape or similar information 
utilized in a crediting method approved 
by FNS; and. 

(H) The availability of a complete 
audit trail. A complete audit trail shall, 
at a minimum, be able to provide a 
complete transaction history of each 





65138 Federal Register / Vol. 56, No. 240 / Friday, December 13. 1991 / Proposed Rules 


individual system activity that affects 
an account balance. The audit trail shall 
include the tracking of issuances from 
the Master File and Issuance File, 
network transactions from point-of-sale 
terminals to EBT central computer 
database and system File updates. 

(vi) The State agency shall 
incorporate the contingency plan 
approved by FNS into the Security 
Program. 

(4) System Ease-of-Use. The State 
agency shall ensure that the EBT system 
maximizes the characteristics of the 
system ease-of-use for households, 
retailers and State agency personnel. 

(i) For all system users, the State 
agency shall ensure that the system: 

(A) Minimizes the number of separate 
steps required to complete a transaction; 

(B) Minimizes the number of codes or 
commands needed to make use of the 
system; 

(C) Makes available clear and 
comprehensive account balance 
information with a minimum number of 
actions necessary; 

(D) Provides training and instructions; 

(E) Makes available prompts on POS 
terminals or balance only terminals, 
where appropriate; and 

(F) Identifies procedures for problem 
resolution. 

(ii) In addition to the requirements of 
paragraph (h)(4)(i) of this section, the 
State agency shall ensure that retailers 
utilizing the EBT system: 

(A) Have available manual backup 
procedures; 

(B) Can obtain timely information on 
daily credits to their banks; 

(C) Have available deposit 
information in a format readily 
comparable to information maintained 
in the store; and 

(D) Have available instructions on 
resolving problems with equipment and 
retailer accounts. 

(5) Third Party Processors. Third 
party processors are Financial 
institutions, cardholder authorization 
processors other than the party with 
which the State agency has contracted 
for EBT services, and food retailers 
driving their own terminals that are 
capable of relaying electronic 
transactions to a central database 
computer for authorization. The State 
agency shall afford retailers the 
opportunity to select a third party 
processor or drive their own terminals 
and shall provide interface 
specifications and certification 
standards in order for the third party 
processor and/or retailer to participate 
in the EBT system. 

(i) In order to participate in a Food 
Stamp Program EBT system, a third 
party processor or retailer driving its 


own POS terminals must be able to meet 
all third party interface speciFications 
and certification standards associated 
with this section. The State agency shall 
publish the third party interface 
specifications prior to implementation of 
the EBT system to enable third party 
processors or retailers driving their own 
terminals to access the database. Third 
party processors shall undergo 
functional and acceptance tests as 
specified by the State agency; 

(ii) Third party processors or food 
retailers driving their own terminals 
shall be liable for transactions until the 
transaction has been electronically 
accepted by the contracted vendor or an 
intermediate processing facility; 

(iii) The State agency shall ensure that 
third party processors and food retailers 
driving their own terminals comply with 
this section and all applicable Food 
Stamp Program regulations. 

(6) Minimum Card Requirements, (i) 
The State agency shall ensure that the 
following information is printed on the 
card or sleeve: 

(A) The address of the ofFice where a 
card can be returned if found or no 
longer in use; 

(B) The statement of 
nondiscrimination which reads as 
follows: “This is an equal opportunity 
program. If you believe that you have 
been the victim of discrimination in your 
efforts to receive food stamp benefits 
because of your race, color, national 
origin, age, sex, handicap, religion, or 
political beliefs, write immediately to 
the Administrator, Food and Nutrition 
Service, 3101 Park Center Drive. 
Alexandria, Virginia 22302.*’ In lieu of 
printing the required information on the 
EBT card, the State agency may provide 
each household an alternative such as a 
jacket or sleeve containing the 
nondiscrimination statement. Prior FNS 
approval shall be required to adopt an 
alternative to printing the 
nondiscrimination statement and/or 
other information on a card as 
prescribed in this section. 

(ii) FNS reserves the right to require 
State agencies to place a Department 
logo on the EBT card and/or sleeves or 
jackets. 

(iii) EBT cards and/or sleeves or 
jackets shall not contain the name of 
any State or local official. EBT 
informational materials shall not 
indicate association with any political 
party or other political affiliation. 

(7) POS Terminals. POS terminals 
shall meet the following requirements: 

(i) Balance information shall not be 
displayed on the screen of the POS 
terminal; 

(ii) PINs shall not be displayed at the 
terminal: and 


(iii) Data encryption shall occur at the 
terminal. 

(8) Performance Bonding. The State 
agency may require a performance bond 
in accordance with § 277.8 of this 
chapter or utilize other contractual 
clauses it deems necessary to enforce 
the requirements of this section. 

(9) Minimum Transaction Set. At a 
minimum, the State agency shall ensure 
that the EBT system, including third 
party processors and retailers driving 
their own terminals, is capable of 
providing for authorizing or rejecting 
purchases, refunds or customer credits, 
voids or cancellations, key entered 
transactions, balance inquiries and 
settlement or close-out transactions. 

(i) Concentrator Bank 
Responsibilities. The concentrator bank 
shall be a Federally insured financial 
institution or other entity acceptable to 
the Federal Reserve which has the 
capability to take retailer credits and/or 
debits, obtained from the EBT system 
operator, and transmit them to the ACH 
network operated by the Federal 
Reserve or through another process for 
crediting retailers approved by FNS. 
Transmittal shall be by tape or on-line 
in a format suitable for the Automated 
Clearinghouse (ACH) jor as approved by 
FNS. 

(1) The minimum functions of the 
concentrator bank are: 

(1) Preparing a daily ACH tape or 
other crediting process approved by FNS 
with information on benefits redeemed 
and creditable to each retailer. 

(ii) Transferring the ACH tape or other 
crediting process approved by FNS to 
the Federal Reserve or other entity 
approved by FNS; 

(iii) Initiating and accepting 
reimbursement from the appropriate 
U.S. Treasury account via the Payment 
Management System of the U.S. 
Department of Health and Human 
Sen ices (HHS) or other payment 
process approved by FNS. At the option 
of FNS, the State agency may designate 
another entity as the initiator of 
reimbursement for food stamp 
redemptions provided the entity is 
acceptable to FNS and HHS; 

(iv) Cooperating in the reconciliation 
of discrepancies and error resolution 
when necessary. 

(2) With the approval of FNS. another 
procedure, other than the ACH system, 
may be utilized to credit retailer 
accounts and/or debit FNS’ account, if it 
meets the needs of FNS and the EBT 
system. 

(3) The State agency shall be liable for 
any errors in the creation of the ACH 
tape of its transmission. The State 
agency may transfer the liability 
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associated with creation of the ACH 
tape, its transmission or another 
crediting process approved by FNS as 
appropriate to the EBT system operator 
or the concentrator bank. Appropriate 
system security administrative and 
operational procedures shall be 
instituted in accordance with paragraph 
(h)(3) of this section. 

(j) Reconciliation and Management 
Reporting. To permit State and Federal 
agencies to verify system transaction 
validity and integrity, the EBT system 
shall provide reports and documentation 
pertaining to the following: 

( 1 ) Reconciliation Reports. 
Reconciliation shall be conducted and 
reported as follows: 

(1) Reconciliation of benefits posted to 
household accounts on the central 
computer against benefits on the 
Issuance Authorization File; 

(ii) Reconciliation of individual 
household account balances against 
account activities on a daily basis; 

(iii) Reconciliation of individual retail 
store’s food stamp transactions per POS 
terminal and in total to deposits on daily 
basis; 

(iv) Verification of retailers credits 
against deposit information entered into 
the ACH network; 

(v) Reconciliation of total funds 
entered into, exiting from, and remaining 
in the system each day; 

(vi) Maintenance of audit trails that 
document the full cycle of issuance from 
benefit allotment posting to the State 
issuance authorization file through 
posting to point-of-sale transactions at 
retailers through settlement of retailer 
credits. 

(2) Management Reports. The State 
agency shall require the EBT system to 
provide reports that enable the State 
agency to manage the system. The 
reports shall be provided on a timely 
basis and consist of: 

(i) Information on how the system 
operates relative to its performance 
standards, the incidence, type and cause 
of system problems, and utilization 
patterns. 

(ii) Information identified by 
individual retailers and households with 
respect to the number of even dollar 
transactions and transactions for the full 
benefit allotment, frequent transactions 
by the same cardholder at one retailer 
during the same day. and single 
transactions over $200. Exception 
reports shall be provided to the 
appropriate FNS Compliance Branch 
Area office on a quarterly basis. The 
Compliance Officer in Charge (COlC) 
shall be permitted to require that the 
reports be made available on either a 
more or less frequent basis and reduce 
the amount of information required. 


(3) Pilot Project Reports. The State 
agency shall provide quarterly reports 
as described in paragraph (c)(4) of this 
section during the pilot project. 

(k) Federal Financial Participation. (1) 
The cost of administering statewide 
benefit issuance after implementation of 
the EBT system shall be funded at the 
regular Federal financial participation 
rate up to the level of the current coupon 
issuance costs, as prescribed in 
paragraph (c)(3) of this section. 

(2) The State agency may request 
enhanced funding for the development 
of EBT systems which are components 
of complete automated data processing 
(ADP) systems to be developed in 
accordance with the provisions of 7 CFR 
277.18(g). To be eligible for enhanced 
funding, the EBT Bystem must be fully 
integrated with the complete ADP 
system. 

(3) The State agency shall comply 
with the provisions set forth under 7 
CFR 277.18 and appendix A of 7 CFR 
277.18 in determining and claiming 
allowable costs for the EBT system. 

(4) Access to system documentation, 
including cost records of contractors or 
subcontractors shall be made available 
and incorporated into contractual 
agreements in accordance with 

§ 277.18(k) of this chapter. 

(5) The State agency shall adjust the 
issuance cap. once the cap is approved 
by FNS, as follows: 

(i) The food stamp case load utilized 
in estimating annual budgetary needs 
under the cap shall be adjusted 
quarterly by the number of cases 
actually issued benefits through the EBT 
system and the coupon issuance 
systems operating within the State. 
Quarterly costs adjusted by the number 
of food stamp cases actually issued 
benefits during the quarter shall 
accumulate by each Federal fiscal 
quarter until the close of the fiscal 
period to w r hich it applies; 

(ii) The annual issuance cap 
adjustment shall be based on the 
percentage change in the Gross National 
Product Implicit Price Deflator index 
(GNP price deflator). The index is 
reported monthly by the U.S. 

Department of Commerce, Bureau of 
Economic Analysis. The percentage 
change shall be calculated from the 
percentage change in the index between 
the First quarter of the current calendar 
year and the first quarter of the previous 
year. This data will be made available 
to State agencies by FNS from the June 
report published by the Bureau of 
Economic Analysis. The case-month cap 
for subsequent Federal fiscal years shall 
be obtained by revising the previous 
year’s cap based on the most recent 
inflation information for that period. The 


State agency shall then multiply the 
revised issuance cap from the prior year 
by the percentage change in inflation 
indicated by the most recent GNP price 
deflator 

(iii) The yearly amortized cost 
associated with preoperational costs 
(i.e., design, development) shall be 
determined at the end of the assignment 
period established in accordance with 
paragraph (c)(3)(iv) of this section and 
assigned retroactively to the case-month 
costs of each prior year of operation. If 
such assignment puts the State agency 
over the issuance cap of all prior years 
of operation, claims shall be made as 
appropriate. 

(1) Re presentation. The State agency 
shall ensure that a manual purchase 
system is available for use during times 
when the EBT system is inaccessible. 

(1) Under certain circumstances, when 
a manual transaction occurs due to the 
inaccessibility of the host computer and 
the transaction is rejected because 
insufficient funds are available in a 
household’s account, the State agency 
may permit the re-presentation of the 
transaction during subsequent months. 
At the State agency's option, re¬ 
presentation may be permitted within 
the EBT system as follows: 

(1) Re-presentation of manual 
vouchers may be permitted when a 
manual voucher is rejected due to 
insufficient funds because the host 
computer was down or telephone lines 
were unavailable at the time of 
transaction; 

(ii) Re-presentation of manual 
vouchers shall not be permitted when 
the EBT card, magnetic stripe, PIN pad. 
card reader, or POS terminal fails and 
telephone lines are operational. Manual 
transactions shall not be utilized to 
extend credit to a household via re¬ 
presentation when the household’s 
account balance is insufficient to cover 
the planned purchase. 

(iii) The State agency may debit the 
benefit allotment of a household during 
the first month following the insufficient 
funds transaction in the amount of $50. 

If the monthly allotment is less than $50. 
the State shall select the greater of $10 
or 10 percent of the household's monthly 
allotment. For each subsequent month, 
the deduction from the monthly 
allotment shall be the greater of $10 or 
10 percent until the re-presentation is 
completely repaid. 

(2) The State agency shall establish 
procedures for determining the validity 
of each re-presentation and subsequent 
procedures authorizing a debit from a 
household s monthly benefit allotment. 
The State agency may ask households to 
voluntarily pay the amount of a re- 
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presented transaction or arrange for a 
faster schedule of payment than 
identified in paragraph (l)(l)(iii) of this 
section. 

(3) The State agency shall ensure that 
retailers provide notice to households at 
the time of the manual transaction that 
re-presentation may occur if there are 
insufficient benefits in the account to 
cover the transaction. The statement 
shall be printed on voucher or on a 
separate sheet of paper. The State 
agency shall also provide notice to the 
household prior to the month when a 
benefit allotment is reduced when a re¬ 
presentation is necessary. Notice shall 
be provided to the household for each 
insufficient transaction that is to be re¬ 
presented in a future month. The notice 
shall be provided prior to the month it 
occurs and shall state the amount of the 
reduction in the benefit allotment. 

(4) The Department shall not accept 
liability under any circumstances for the 
overissuance of benefits due to the 
utilization of manual vouchers, including 
those situations when the host computer 
is inaccessible or telecommunications 
lines are not functioning. However, the 
State agency, in consultation with 
authorized retailers and with the mutual 
agreement of the State agency’s vendor, 
if any, may accept liability for manual 
purchases within a specified dollar limit. 
Costs associated with liabilities 
accepted by the State agency shall not 
be reimbursable. 

(5) The State agency shall be strictly 
liable for manual transactions that result 
in excess deductions from a household s 
account. 

(m) Ownership Rights and 
Ptvcurement Requirements. (1) The 
State agency shall comply with the 
software and automated data processing 
equipment ownership rights prescribed 
under § 277.13 and § 277.18(1) of this 
chapter. 

(2) The State agency shall comply 
with the procurement standards 
prescribed under § 277.18(j) of this 
chapter. 

Under service agreements, the 
procurement of equipment and services 
which will be utilized in a Food Stamp 


EBT system shall be conducted in 
accordance with the provisions set forth 
under $ 277.18(f) of this chapter. 

PART 276—STATE AGENCY 
LIABILITIES AND FEDERAL 
SANCTIONS 

5. In § 276.2, a new paragraph (b)(7) is 
added to read as follows: 

§ 276.2 State agency liabilities. 

• * * • * 

(b) * * 

(7) State agencies shall be held strictly 
liable for overissuances resulting from 
Electronic Benefit Transfer system 
errors and unauthorized account 
activities. Such overissuances shall 
include but not be limited to: 
overissuances to household accounts 
that are accessed and used by 
households, replacement benefits to a 
household’s account due to 
unauthorized use of the benefits in a 
households account, overdraft 
situations due to the use of manual 
back-up procedures approved by the 
State agency, overcredits to a retailer 
account and transfer of funds to an 
illegitimate account. 
***** 

PART 277—PAYMENTS OF CERTAIN 
ADMINISTRATIVE COSTS OF STATE 
AGENCIES 

6. In § 277.18: 

a. A new sentence is added after the 
first sentence in paragraph (c)(1) 
introductory text; 

b. A new sentence is added after the 
last sentence in paragraph (c)(2)(ii)(A); 

c. A new sentence is added after the 
last sentence in paragraph (c)(2)(ii)(B); 

d. Two new sentences are added after 
the last sentence in paragraph 
(c)(2)(ii)(C). 

e. A new sentence is added after the 
last sentence in paragraph (d)(l)(v). 

The additions read as follows: 

§ 277.18 Establishment of an Automatic 
Data Processing (ADP) and Information 
Retrieval System. 

• • • • * 


(c) * * • 

(1) 4 4 4 However, a State agency 
shall obtain prior written approval from 
FNS for the acquisition of ADP 
equipment or services to be utilized in 
an EBT system regardless of the cost of 
the acquisition. 4 4 4 
***** 

( 2 ) 4 * 4 
(it) * * * 

(A) 4 4 4 The State agency shall 
obtain prior written approval from FNS 
for Request For Proposals which are 
associated with an EBT system 
regardless of the cost. 

(B) 4 4 4 The State agency shall 
obtain prior written approval from FNS 
for contracts w'hich are associated with 
an EBT system regardless of the cost. 

(C) 4 4 4 Amendments to contracts 
for EBT systems shall be permitted 
within the approved funding cap. State 
agencies shall submit copies of any 
contract amendments or contract 
extensions to FNS with an 
accompanying analysis of the impact the 
changes would have upon the approved 
issuance cap. 

***** 

(d) 4 4 4 

( 1 ) 4 4 4 

(v) 4 4 4 An estimate of total project 
cost for an EBT system shall not be 
required to be incorporated into the 
Planning APD budget. 
***** 

PART 278-PARTICIPATION OF 
RETAIL FOOD STORES, WHOLESALE 
FOOD CONCERNS AND INSURED 
FINANCIAL INSTITUTIONS 

7. A new § 278.10 is added to part 278 
and reserved for future use. 

§ 278.10 (Reserved] 

Dated: December 6.1991. 

Phyllis R. Gault. 

Acting Administrator. 

JFR Doc. 91-29638 Filed 12-12-91: 8:45 am) 
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DEPARTMENT OF COMMERCE 
Patent and Trademark Office 
37 CFR Parts 1 and 2 
[Docket No. 910373-1297] 

RIN 0651-AA45 

Revision of Patent and Trademark 
Fees 

agency: Patent and Trademark Office, 

Commerce. 

action: Final rule. 

summary: The Patent and Trademark 
Office (PTO) is amending the rules of 
practice in patent and trademark cases, 
parts 1 and 2 of title 37, Code of Federal 
Regulations, to adjust certain patent and 
trademark fee amounts and to amend 
certain procedures in accordance with 
the applicable provisions of the Patent 
and Trademark Office Authorization 
Act of 1991, which was passed by the 
House of Representatives on November 
25,1991, and by the Senate on 
November 27,1991, as H.R. 3531, and 
signed into law on December 10, 1991. 

H.R. 3531 subsections 5(a) (1) and (2), 
sets base amounts for fees established 
by 35 U.S.C. 41(a) and 41(b). Subsections 
5(a) (1) and (2) also add certain fees 
related to national processing of Patent 
Cooperation Treaty applications and 
maintenance fees established under 
Public law 96-517 to 35 U.S.C. 41(a) and 
41(b), respectively. The base amounts 
set by subsections 5(a) (1) and (2) are 
subject to the surcharge to be set by the 
Commissioner to recover the deficit 
reduction target of $95,000,000 in fiscal 
year 1992 as required by the Omnibus 
Budget Reconciliation Act of 1990, 

Public Law 101-508, as amended by 
subsection 2(a) of H.R. 3531. Subsection 
5(a)(3) of H.R. 3531 gives the 
Commissioner authority to establish 
fees under 35 U.S.C. 41(d) to recover 
average costs, and sets the fee amount 
for three specific services provided by 
the FFO. The small entity provision, 35 
U.S.C. 41(h), is continued. The small 
entity provision is also made applicable 
to maintenance fee payments based on 
applications filed on or after December 
12.1980, but before August 27,1982, and 
to certain fees related to the national 
processing of Patent Cooperation Treaty 
(PCT) applications. H.R. 3531 allows the 
adjustment of trademark fees to reflect 
fluctuations in the Consumer Price Index 
(CPI). 

EFFECTIVE date: The rules are effective 
on December 16.1991 except for 
§§ 1.445(a) and 1.1482(a) which will be 
effective on December 27,1991. 


FOR FURTHER INFORMATION CONTACT: 

Frances Michalkewicz by telephone at 
(703) 305-8510 or by mail marked to her 
attention and addressed to the 
Commissioner of Patents and 
Trademarks. Washington. DC 20231. 

SUPPLEMENTARY information: This rule 
change is designed to adjust the Patent 
and Trademark Office fees in 
accordance with the provisions of H.R. 
3531. Patent and trademark fees were 
set on October 1,1982, in accordance 
with the provisions of title 35, United 
States Code, and the provisions of 
section 31 of the Trademark (Lanham) 
Act of 1946, as amended (15 U.S.C. 

1113). 

On November 5,1990, the Omnibus 
Budget Reconciliation Act of 1990 (Pub. 

L. 101-508) imposed a 69 percent 
surcharge on all patent fees set under 35 
U.S.C. 41 (a) and (b). Section 10101 of 
Public Law 101-508 required the 
Commissioner to make 
recommendations for any statutory 
changes necessary to implement new fee 
proposals. PTO’s authorizing legislation 
(Pub. L. 100-703) was to expire on 
September 30,1991. Legislation to 
authorize appropriations for the Patent 
and Trademark Office for fiscal years 
1992 and 1993 and for other purposes 
was introduced in the House of 
Representatives on March 22.1991, a9 
H.R. 1613, and in the Senate on April 9, 
1991, as S. 793. 

A notice of proposed rulemaking to 
adjust patent and trademark fees in 
accordance with the proposed 
provisions of H.R. 1613 and S. 793 wa9 
published in the Federal Register on 
May 10.1991, at 56 FR 21890, and in the 
Official Gazette on May 21.1991, at 1126 
OG 56. A public hearing on the notice of 
proposed rulemaking was held on June 
12,1991. 

For fiscal year 1992, H.R. 3531 waives 
requirements for advance publication, 
notice and comment contained in the 
patent and trademark laws and the 
Administrative Procedures Act. and 
revised fee amounts take effect on or 
after one day after publication in the 
Federal Register. To provide continuity, 
this final rule package modifies the 
notice of proposed rulemaking that was 
published in the Federal Register on 
May 10,1991, to reflect the provisions of 
H.R. 3531. Comments received in 
response to the notice of proposed 
rulemaking have been addressed, even 
though certain comments may have 
been rendered moot by provisions of 
11.R. 3531. 


Background 

Statutory Provisions 

Patent fees are authorized by 35 
U.S.C. 41 and 35 U.S.C. 376. Subsections 
41 (a) and (b) of title 35, United States 
Code, establish a number of statutory 
fees. Among them are fees for filing a 
patent application, issuing a patent, and 
maintaining a patent in force. 
Subsections 5(a) (1) and (2) of H.R. 3531 
amend 35 U.S.C. 41 (a) and (b) by 
adjusting the amounts of the patent 
statutory fees currently established by 
those subsections, and by specifying 
certain fees related to the national 
processing of Patent Cooperation Treaty 
applications and maintenance fees on 
patent applications filed on or after 
December 12.1980, but before August 26. 
1982, in 35 U.S.C. 41(a) and 41(b), 
respectively. 

The Omnibus Budget Reconciliation 
Act of 1990. Public Law 101-508, 
imposed a 69 percent surcharge on all 
fees authorized by 35 U.S.C. 41 (a) and 
(b). effective November 5,1990. 
Subsection 2(b) of H.R. 3531 amends 
that Act to require the Commissioner to 
establish surcharges under section 
10101(a) of Public Law 101-508 on all 
fees established under 35 U.S.C. 41(a) 
and 41(b) to recover $95,000,000 in fiscal 
year 1992. 

Subsection 41(h) of title 35, United 
States Code, authorizes a 50 percent 
reduction in the fees paid under 35 
U.S.C. 41(a) and 41(b) by independent 
inventors, small business concerns, and 
nonprofit organizations who meet the 
prescribed definitions. This reduction 
will apply to the fees newly established 
in subsections 41(a) and 41(b). 

Subsection 5(a)(3) of H.R. 3531 
amends 35 U.S.C. 41(d) to allow the 
Commissioner to establish fees for all 
other processing, services, or materials 
related to patents and not specified in 
the amended section 41 to recover the 
average cost of providing these services 
or materials. Section 5(a)(3) also 
establishes the amounts for three 
services. 

Subsection 5(b) of H.R. 3531 amends 
subsection 41(f) of title 35, United States 
Code, to provide that fees set under 35 
U.S.C. 41(a) and (b) may be adjusted on 
October 1.1992, and every year 
thereafter, to reflect fluctuations in the 
CPI over the previous 12 months. 

Subsection 5(c) amends subsection 
41(g) of title 35, United States Code, to 
allow new fee amounts established by 
the Commissioner under section 41 to 
take effect thirty days after notice in the 
Federal Register and the Patent and 
Trademark Office Official Gazette. 
However, sections 2(c), 5(c)(2) and 13 of 
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H.R. 3531 provide that patent fees 
established for Fiscal year 1992 will take 
effect on or after one day after 9 uch fees 
are published in the Federal Register. 

Section 31 of the Trademark (Lanham) 
Act of 1948, as amended (15 U.S.C. 

1113). authorizes the Commissioner to 
establish fees for the Filing and 
processing of an application for the 
registration of a trademark or other 
mark, and for all other services and 
materials relating to trademarks and 
other marks. 

Subsection 42(c) of title 35, United 
States Code, provides that trademark 
fees available to the Commissioner are 
to be used exclusively for the processing 
of trademark registrations and for other 
services and materials related to 
trademarks. Subsection 5(e) of H.R. 3531 
modifies 35 U.S.C. 42(c) so that 
trademark fees may be used for the 
processing of trademark registrations 
and for other activities, services, and 
materials relating to trademarks and to 
cover a proportionate share of the 
administrative costs of the PTO. 

Subsection 5(f) amends section 31(a) 
of the Trademark Act of 1946 (15 U.S.C. 
1113(a)) to allow trademark fees to be 
adjusted once each year to reflect, in the 
aggregate, any fluctuations during the 
preceding 12 months in the CPI. 

I lowever. during fiscal year 1992, 
trademark fees may be adjusted to 
reflect fluctuations in the CPI during the 
preceding three years. 

Subsection 5(f) also amends section 31 
to allow new fee amounts to take effect 
thirty days after notice in the Federal 
Register and the Patent and Trademark 
Official Gazette. However, fees 
established for fiscal year 1992 will take 
effect on or after one day after such fees 
are published in the Federal Register. 

Subsection 5(g) of H.R. 3531 makes 
conforming amendments to section 376 
of title 35. United States Code, that 
authorizes the establishment of fees 
relating to applications filed under the 
provisions of the PCT. Under current 
law. section 376 permits the 
Commissioner to set certain fees related 
to these applications. Amendments 
made in subsection 5(a)(1) of H.R. 3531, 
however, set some PCT-related fees in 
the new subsection 41(a). 

Revised fee amounts go into effect on 
the effective date noted above, with the 
exception of certain PCT fees (1.445(a). 
and 1.482(a)). which go into effect on 
December 27.1991. Under an agreement 
between the PTO and the World 
Intellectual Property Organization 
(WIPO) which establishes PTO as an 
International Searching and Examining 
Authority under the PCT. any 
amendment to certain PCT fees can take 
effect only after PTO provides 30 days 


written notice to WIPO. Notice 
concerning the increase to PCT 
international fees for international 
applicationsTiled in the United States 
Receiving Office is included as appendix 
A. and a current schedule of PCT fees, 
wilh specific effective dates, is included 
as appendix B. 

General Procedures 

Recovery Level Determinations 

Fees have been adjusted for a planned 
recovery of $426,000,000 in Fiscal year 
1992. The fiscal year 1992 PTO budget 
will be adjusted accordingly. 

Amounts for fees established by 35 
U.S.C. 41(a) and 41(b) and 371(c)(1) are 
amended by H.R. 3531. Subsections 
41(a) and 4t(b) of tide 35. United States 
Code, now include certain fees related 
to the national processing of PCT 
applications and maintenance fees on 
patent applications filed on or after 
December 12, 1980. but before August 27, 
1982. Fee amounts established by 
subsections 41(a) and 41(b) are subject 
to the provisions of the Omnibus Budget 
Reconciliation Act of 1990, as amended 
by H.R. 3531. These provisions require 
that $95 million be raised in fiscal year 
1992 for deficit reduction purposes. As a 
result, the fees established in 
subsections 41(a) and 41(b) have been 
increased by 38 percent to generate this 
$95,000,000 in Fiscal year 1992. 

After application of the 38 percent 
increase to the base fees, amounts were 
rounded by applying standard 
arithmetical rules so that the amounts 
rounded would be de minimis and 
convenient to the user. Fees of $100 or 
more were rounded to the nearest $10. 
Fees between $2 and $99 were rounded 
to the nearest even number so that the 
comparable small entity fee would be a 
whole number. 

Non-statutory patent service fees and 
PCT processing fees are adjusted to 
recover planned costs for 1992. 

I lowever. three patent service fees are 
set by statute. These are assignment 
fees, printed patent copy fees and 
photocopy charge fees. In response to 
comments on the proposed level of the 
non-statutory patent fee amounts and 
the direction by Congress to reduce 
costs overall and. hence, associated 
fees, from the requested 1992 budget of 
$462 million to a level of $426 million, 
many of the adopted fee amounts are 
less than the proposed amounts. 

Subsection 5(f)(2) of H.R. 3531 allows 
trademark fees to be adjusted in Fiscal 
year 1992 to reflect changes over the 
prior three fiscal years in the Consumer 
Price Index. The Office of Management 
and Budget has determined that the PTO 
should use Consumer Price Index-U to 


adjust trademark fees. The Department 
of Labors Consumer Price Index is 
made public approximately 21 days 
after the end of the month being 
calculated. The trademark fees are being 
adjusted by 13.8 percent. 

Workload Projections 

Determination of workloads varies by 
fee code. Principal workload projection 
techniques are as follows: 

Patent and trademark application 
workloads are projected from statistical 
regression models using recent 
application trends. Patent issues are 
projected from an in-house patent 
production model and reflect examiner 
production achievements and goals. 
Patent maintenance fee workloads 
utilize patents issued 3.S. 7.5 and 11.5 
years prior to payment and assume 
payment rates of 75 percent. 50 percent 
and 25 percent, respectively. Trademark 
affidavit projections are based on Filing 
trends for marks registered Five to six 
years prior. Trademark renewal 
projections are based on marks 
registered 20 years prior to 1992. Service 
fee workloads follow linear trends from 
prior year activities. Workload 
estimates are calculated by the PTO’s 
Office of Budget and the office 
responsible for the fee activity. 

A comparison of existing and revised 
fee amounts is included as Appendix C 
to this notice. 

Any fee amount that is paid on or 
after the effective date is subject to the 
new fee schedule. For purposes of 
determining the amount of the fee to be 
paid, the date of mailing indicated on a 
proper Certificate of Mailing, where 
authorized under 37 CFR 1.6. wnll be 
considered to be the date of receipt in 
the FLO. A “Certificate of Mailing under 
§ 1.8" is not “proper" for items which 
are specifically excluded from the 
provisions of § 1.8. Section 1.8(a)(2) 
should be consulted for those items for 
which a Certificate of Mailing is not 
“proper.” Such items include, inter alia, 
the filing of national and international 
applications for patents and the filing of 
trademark applications. The provisions 
of 37 CFR 1.10 relating to filing papers 
and fees with an “Express Mail” 
certificate, however, do apply to any 
paper or fee (including patent and 
trademark applications) to be filed in 
the FTO. If an application or fee is Filed 
by “Express Mail” with a proper 
certificate dated on or after the effective 
date of the rules, the amount of the fee 
to be paid is the fee established herein. 

A discussion of specific sections is set 
forth below. 
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Discussion of Specific Rules 

37 CFR 1. 12 Assignment Records Open 
to Public Inspection 

Section 1.12. paragraph (a), is 
amended to change the reference for 
payment of a fee to | 1.19(b)(3), and add 
a reference to the fee set in the 
trademark rules at 5 2.6(b)(5). Section 
1.12, paragraph (d). is amended to 
change the reference for pa> ment of a 
fee to § 1.21(j), and add a reference to 
the fee set in the trademark rules at 
§ 2.6(b)(10). 

37 CFR 1.13 Copies and Certified 
Copies 

Section 1.13 is amended to revise 
paragraph (b) to be consistent with 
revisions to paragraphs 1.19(b) and 
2.6(b). 

37 CFR 1.16 National Application 
Filing Fee 

Section 1.16. paragraphs (a), (b). (d) 
and ff}—(j), is revised to reflect the 
amendments made by subsections 2(b) 
and 5(a)(1) of H.R. 3531 as described 
above under General Procedu p es. 

Section 1.16, paragraph (e). is revised 
to adjust the patent application 
surcharge fee authorized by 35 U.S.C. 
41(d) and 111. Paragraph (e) has been 
modified from the proposal to provide a 
two-tier fee structure for the payment of 
the surcharge. The fifty percent 
reduction of those that have established 
small entity status is applicable to the 
surcharge for filing the basic filing fee, 
oath or declaration on a date later than 
the filing date of the application. In 
response to comments on the proposed 
level of the non-statutory patent fee 
amounts and Congressional direction to 
recover a lower level of planned costs 
overall, the adopted fee amount is less 
than the amount proposed. 

37 CFR 1.17 Patent Application 
Processing Fees 

Section 1.17, paragraphs (a)-(g). (1) 
and (m), is revised to reflect the 
amendments made by subsections 2(b) 
and 5(a)(1) of H.R. 3531 as described 
above under General Procedures. 

Section 1.17, paragraphs (h)-(k). is 
revised to adjust fees authorized by 35 
U.S.C. 41(d) as amended by subsection 
5(a)(3) of H.R. 3531. In response to 
comments on the proposed level of the 
non-statutory patent fee amounts and 
Congressional direction to recover a 
lower level of planned costs overall, the 
adopted fee amounts are less than the 
proposed amounts. 

Section 1.17, paragraphs (n) and (o), is 
revised to adjust fees authorized by 35 
U.S.C. 41(d) as amended by subsection 
5(a)(3) of H.R. 3531. The fee amounts in 


37 CFR 1.17 (n) and (o) are higher than 
proposed because the amount of the 
application basic filing fee on which 
these amounts are based was increased 
by subsections 2(b) and 5(a)(1) of H.R. 
3531. 

37 CFR 1.18 Patent Issue Fees 

Section 1.18 is revised to reflect the 
amendments made by subsections 2(b) 
and 5(a)(1) of H.R. 3531 as described 
above under General Procedures. 

37 CFR, 1.19 Document Supply Fees 

Section 1.19. paragraphs (a), (b) and 
(d)-{h). is revised to adjust fees 
authorized by 35 U.S.C. 41(d) as 
amended by 5(a)(3) of H.R. 3531. In 
response to comments on the proposed 
level of the non-statutory patent fee 
amounts and Congressional direction to 
recover a lower level of planned costs 
overall the adopted fee amounts in 
paragraphs (a)(l)(iii). (a)(2), (a)(3). (b)(1), 
(b)(4), (d), and (f) are less than the 
proposed amounts. 

Section 1.19 is revised further to 
establish that the Office will sell 
certified or uncertified copies of 
documents at the same fiat fee. Most 
requests for documents are for certified 
copies. Customers who need uncertified 
copies of documents or copies of 
portions of documents also are able to 
make those copies themselves at a self- 
service copy charge, per page. 

Subparagraph (a)(1) also is revised to 
clarify and set fees for different lev els of 
service available for obtaining copies of 
patents in black and white. In addition 
to regular service, the PTO will provide 
for expedited local service to be fulfilled 
within one workday for orders delivered 
to the Public Service Window at double 
the fee amount set for regular service; 
and expedited service for copies ordered 
via electronic ordering service and 
delivered by overnight delivery service 
as previously provided by subparagraph 
(a)(6). There are tw ? o Public Sendee 
Windows at the PTO: One in the Patent 
Search Room and another in the 
Trademark Search Library* Unless 
otherwise requested, copies of patents 
will be delivered to the Public Service 
Window in the Patent Search Room. 

Section 1.19, subparagraph (a)(2). is 
revised further to delete reference to 
copies of statutory invention 
registrations in color, which will be 
provided by renumbered subparagraph 
(a)(3). 

Section 1.19 is revised to delete 
existing subparagraph (a)(3). In the 
future, the PTO only will provide 
certified or uncertified copies of 
documents at a flat fee. as set forth in 
renumbered subparagraph (b)(3). 


Section 1.19, renumbered 
subparagraph (a)(3). is revised further to 
clarify and set fees for different levels of 
service available for obtaining copies of 
utility patents or statutory invention 
registrations containing color drawings. 
Subparagraph (a)(3) ha9 been modified 
from the proposal to delete reference to 
expedited local service because this 
service cannot be provided by the PTO 
contractor. 

Section 1.19 is revised further to 
delete subparagraphs (a)(5) and (a)(6). 
The sendee formerly provided under 
subparagraph (a)(5) will be provided 
under subparagraphs (a)(l)(ii) and 

(a) (2)(ii), and the sendee formerly 
provided under subparagraph (a)(6) will 
be provided under (a)(l)(iii). 

Section 1.19, subparagraph (b)(1), is 
revised further to clarify and set fees for 
different levels of service available for 
obtaining certified or uncertified copies 
of patent applications as filed. In 
addition to regular sendee, the PTO will 
provide for expedited sendee, fulfilled 
within five work days, excluding mailing 
time, at double the fee amount set for 
regular service. 

Section 1.19, subparagraph (b)(2). is 
revised to reduce the fee for providing a 
certified or uncertified copy of a patent 
file wrapper and contents. 

Section 1.19 is revised further to 
delete existing subparagraph (b)(3). 
Certified or uncertified copies of 
assignment records will be provided 
under renumbered subparagraph (b)(4). 

Section 1.19 is revised further to 
delete existing subparagraph (b)(4). 
Certified or uncertified copies of Office 
records will be provided under 
renumbered subparagraph (b)(3). 
Expedited service as currently provided 
under existing subparagraph (b)(4) will 
be provided under subparagraph 

(b) (1)(h). 

Section 1.19 is revised further to 
renumber subparagraph (b)(5) as (b)(3). 
Section 1.19, subparagraph (b)(3), is 
revised to establish that the PTO 
provides certified or uncertified copies 
of documents at one flat fee amount. 

Section 1.19 is revised further to 
renumber subparagraph (b)(6) as (b)(4) 
and to include services formerly 
provided under subparagraph (b)(3) in 
addition to certified and uncertified 
copies of abstracts of title. 

Section 1.19, paragraph (g). is 
modified from the proposal. The FFO 
will continue to compare and certify 
copies of documents made from PTO 
records, but not prepared by PTO staff. 

37 CFR 1.20 Post-issuance Fees 

Section 1.20, paragraphs (a)—(c). is 
revised to adjust the fees authorized by 
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35 U.S.C. 41(d) as amended by 
subsection 5(a)(3) of H.R. 3531. In 
response to comments on the proposed 
level of the non-statutory patent fee 
amounts and Congressional direction to 
recover a lower level of planned costs 
overall, the adopted fee amounts are 
less than the amounts proposed. 

Section 1.20, paragraph (d). is revised 
to reflect the amendments made by 
subsections 2(b) and-5(a)(l) of H.R. 3531 
as described above under General 
Procedures. 

Section 1.20, paragraphs (e)-(g), is 
revised to reflect the amendments made 
by subsections 2(b) and 5(a)(2) of H.R. 
3531 as described above under General 
Procedures, and to provide for the 
payment of maintenance fees on original 
and reissue patents, except design or 
plant patents, based on all applications 
filed on or after December 12,1980. 
Paragraphs (eHg) formerly provided for 
the payment of maintenance fees on 
original and reissue patents, except 
design or plant patents, based on 
applications filed on or after December 
12, 1980. but before August 27,1982. 
Paragraphs (hHj). which are deleted, 
provided for the payment of 
maintenance fees on original and 
reissue patents, except design or plant 
patents, based on applications filed on 
or after August 27,1982. The distinction 
in the maintenance fee due based on the 
application filing date was eliminated 
by subsection 5(a)(2) of H.R. 3531. 

For patents based on applications 
filed on or after December 12,1980, but 
before August 27,1982, patent owners 
must establish small entity status 
according to 37 CFR 1.27 if they have not 
done so and if they wish to pay the 
reduced fee amounts. 

Section 1.20 is revised to delete 
paragraphs (h)-(j). The fees for 
maintaining all original or reissue 
patents, except design of plant patents, 
including those based on applications 
filed on or after August 27.1982, are set 
forth in paragraphs (e)-{g). Reissue 
patentees are reminded that the due 
dates for payment of maintenance fees 
are computed from the date of grant of 
the original (non-reissue) patent. 

Section 1.20 is revised to renumber 
paragraph (k) as paragraph (h). and 
adjust the fee amount authorized by 35 
U.S.C. 41(d) as amended by subsection 
5(a)(3) of H.R. 3531. Revised paragraph 
(h) provides for a surcharge for payment 
of a maintenance fee during the six- 
month grace period following the 
expiration of three years and six 
months, seven years and six months, 
and eleven years and six months after 
the date of the original grant of a patent 
based on an application filed on or after 
December 12. 1980. Paragraph (k) 


formerly provided for a surcharge for 
late payment of maintenance fees on 
original and reissue patents, except 
design or plant patents, based on 
applications filed on or after December 
12.1980, but before August 27,1982. 
Paragraph (1). which is deleted, provided 
for a surcharge for late payment of 
maintenance fees on original and 
reissue patents, except design or plant 
patents, based on applications filed on 
or after August 27,1982. 

Section 1.20. new paragraph (h) has 
been modified from the proposal to 
provide a two-tier fee structure for 
payment of the maintenance fee 
surcharge. The fifty percent reduction 
for those that have established small 
entity status is applicable to the 
surcharge for payment of maintenance 
fees within the six-month grace period. 
Further, in response to comments are 
Congressional direction, the adopted fee 
amount is less than the amount 
proposed. 

Section 1.20 is revised to delete 
paragraph (1). The fees for the late 
payment of a maintenance fee for all 
original or reissue patents, except design 
or plant patents, based on applications 
filed on or after December 12.1980, are 
set forth in renumbered paragraph (h). 

Section 1 20 is revised to renumber 
paragraphs (m) and (n) as paragraphs (i) 
and (j), and adjust the fee amounts as 
authorized by 35 U.S.C. 41(d) as 
amended by subsection 5(a)(3) of H.R. 
3531. Further, in response to comments 
and Congressional direction, the 
adopted tree amount in paragraph (i) is 
less than the amount proposed. 

37 CFR 1.21 Miscellaneous Fees and 
Charges 

Section 1.21, paragraphs (a), (c), (e), 

(g). (h). (j). (1) and (n). is revised to 
adjust fees as authorized by 35 U.S.C. 
41(d) as amended by subsection 5(a)(3) 
of H.R. 3531. In response to comments 
on the proposed level of the non- 
statutory patent fee amounts and 
Congressional direction to recover a 
lower level of planned costs overall, the 
adopted fee amounts in sub paragraphs 
(a)(1), (a)(3). fa)(5). (a)(6), (j). (1). and (n) 
are less than the amounts proposed. The 
proposed changes to paragraphs (d) and 
(m) have not been adopted. 

Section 1.21, subparagraph (a)(4), is 
revised further to provide a certificate of 
good standing for $10 and a certificate 
that is suitable for framing at framing at 
double that fee amount. 

Section 1.21. subparagraph (b)(1), is 
revised to eliminate the fee requirement 
for reinstating a deposit account. This 
fee requirement has been found to be 
unnecessa r y because the Office no 


longer suspends accounts when there is 
no activity. 

Section 1.21 is revised to delete 
paragraph (f). since searching PTO 
records will be provided under revised 
paragraph (j). Paragraph (f) is reserved. 

Section 1.21. paragraph (g). is revised 
further to clarify that the $.25 fee 
amount for each photocopy established 
by subsection 5(a)(3) of H.R. 3531 is for a 
self-service copy charge amount, per 
page. The self-service copy charge will 
be applied to the per copy amounts on 
copy access system cards as previously 
provided by this paragraph. 

The same copy charge will be 
required for each printed page generated 
from the Automated Patent System, as 
previously provided by paragraph (q). 

Section 1.21, paragraph (h). is revised 
to establish the fee for recording each 
assignment in accordance with 
subsection 5(a)(3) of H.R. 3531. 

Section 1.21 paragraph (j). is revised 
to eliminate the fee for providing 
duplicate Office user passes. The Office 
will provide duplicate passes free of 
charge. 

Revised paragraph (j) establishes one 
fee amount for each hour of service, or 
fraction thereof, requested from the 
PTO. Examples of services are searching 
PTO records, as previously provided by 
this paragraph; PTO staff assistance to 
conduct a search using the Automated 
Patent System, as previously provided in 
paragraph (p): and other miscellaneous 
requests for services where PTO staff 
are providing direct labor support to 
customers. 

Section 1.21. paragraph (k). is re\ised 
to require the payment of the actual cost 
for performing special sen ices provided 
by the PTO. Generally, services 
provided by the PTO would be charged 
at the $30.00 hourly rate set forth in 
paragraph (j) of this section. Paragraph 
(k) is reserved for non-labor charges, 
such as computer services, special 
supplies, extra mailing costs, etc., that 
are authorized by the customer. 

37 CFR 1.24 Coupons 

Section 1.24 is revised to adjust the 
fee for the purchase of coupons for 
patents and trademarks to make it 
comparable to the fee required for the 
purchase of copies of patents and 
trademarks and to adjust the amount of 
the coupon books. 

37 CFR 1.26 Refunds 

Section 1 26. paragraph (c), is revised 
to provide for a refund of $1,635 if the 
Commissioner decides not to institute 
reexamination proceedings. The $1,635 
refund would apply to those instances 
where they proposed reexamination fee 
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of $2,180 under 37 CFR 1.20(c) was paid. 
The current $1,500 refund would be 
made in those cases where the current 
$2,000 reexamination fee was paid. 

37 CFR 1.171 Application for Reissue 

Section 1.171, paragraph (a), is revised 
to change the reference for payment of a 
fee for a title report to § 1.19(b)(4). 

37 CFR 1.296 Withdrawal of Request 
for Publication of Statutory Invention 
Registration 

Section 1.296 is revised to adjust the 
handling fee for withdrawal of a 
statutory invention registration as 
authorized by 35 U.S.C 41(d) as 
amended by subsection 5(a)(3) of H.R. 
3531. In response to comments on the 
proposed level of the non-statutory 
patent fee amounts and Congressional 
direction to recover a lower level of 
planned costs overall, the adopted fee 
amount is less than the proposed 
amount 

37 CFR 1.362 Time for Payment of 
Maintenance Fees 

Section 1.362 is amended to revise 
paragraphs (a) and (e) to refer to 
renumbered paragraphs in 5 1.20, and to 
revise paragraph (b) to clarify that 
maintenance fees are not required for 
any plant or design patents. 

37 CFR 1.376 Acceptance of Delayed 
Payment of Maintenance Fee in Expired 
Patent to Reinstate Patent 

Section 1.378 is amended to revise 
paragraphs (a)-(c) and (e) to refer to 
renumbered paragraphs in § 1.20. 

37 CFR 1.445 International Application 
Filing. Processing. and Search Fees 

Section 1.445 is revised to adjust the 
fees authorized by 35 U.S.C. 376 for 
international application processing as 
set forth in 37 CFR 1.445(a) in 
accordance with subsection 5(a)(3) of 
H.R. 3531. In response to comments on 
the proposed level of the non-statutory 
patent fee amounts and Congressional 
direction to recover a lower level of 
planned costs overall, the adopted fee 
amounts are less than the amounts 
proposed. 

37 CFR 1.482 International Preliminary 
Examination Fees 

Section 1.482 is revised to adjust the 
fees in paragraph (a) in accordance with 
subsection 5(a)(3) of H.R. 3531. In 
response to comments on the proposed 
level of the non-statutory patent fee 
amounts and Congressional direction to 
recover a lower level of planned costs 
overall, the adopted fee amount is less 
lhan the amount proposed. 


37 CFR 1.492 National Stage Fees 

Section 1.492. paragraphs (a)-(d). is 
revised to reflect the amendments made 
by subsections 2(b) and 5(a)(1) and 5(g) 
of H.R. 3531 as described above under 
General Procedures. 

Section 1.492 is revised further to add 
new subparagraph (a)(5) to set forth a 
fee upon entering the national stage 
when a search report on the 
international application has been 
prepared by the European Patent Office 
or the Japanese Patent Office. The 
proposed fee amount includes a 
reduction approximately equivalent to 
the reduction of 20 percent of the cost of 
conducting a search that is given by the 
European and Japanese Patent Offices 
upon entering the national stage when a 
search report in an international 
application has been prepared by the 
U.S. Patent and Trademark Office. 

Section 1.492, paragraphs (e) and (f), is 
revised to adjust fees authorized by 35 
U.S.C. 41(d) as amended by subsection 
5(a)(3) of H.R. 3531. Paragraph (e) has 
been modified from the proposal to 
provide a two-tier fee structure for 
payment of the surcharge. The fifty 
percent reduction for those who have 
established small entity status is 
applicable to the surcharge for late filing 
of the basic national fee or oath or 
declaration later than 20 months from 
the priority date. 

37 CFR 1.740 Application for Extension 
of Patent Term 

Section 1.740. paragraph (a)(14). is 
revised to change the reference to the 
rule for extension of a patent term to 
section 1.20(j). 

37 CFR 1.770 Express Withdrawal of 
Application for Extension of Patent 
Term 

Section 1.770 is revised to change the 
reference to the rule for extension of a 
patent term to section 1.20(j). 

37 CFR 2.6 Trademark Fees 

Section 2.6 is revised to be divided 
into two sections. Revised paragraph (a) 
includes all trademark processing fees 
and revised paragraph (b) includes all 
trademark service fees. Paragraphs (a) 
and (u) are renumbered as 
subparagraphs (a)(1) and (a)(2); 
paragraphs (vj, (b). (s). (cMll) are 
renumbered as subparagraphs (a)(4)- 
(a)(16). respectively; and paragraph (m) 
is renumbered as subparagraph (a)(18). 
New subparagraphs (a)(3) and (a)(17) 
are added. 

Paragraph (n) is renumbered as 
subparagraphs (b)(1); paragraphs (o), 

(q). (r), and (w) are renumbered as 
subparagraph (b)(5)—(b)(8). respectively; 


and paragraph (t) is renumbered as 
subparagraph (b)(ll). New 
subparagraphs (b)(2)—(b)(4), (b)(9) and 
(b)(10) are added. 

Section 2.6. renumbered paragraphs 

(a) (1) and (b), is revised further to adjust 
fee amounts in accordance with 
subsection 5(f) of Hit. 3531. In response 
to comments on the proposed level of 
the trademark fee amounts and 
Congressional direction to limit 
adjustments to fluctuations in the 
Consumer Price Index, the adopted fee 
amounts in subparagraphs (a)(1), 

(b) (l)(iii), (b)(2), (b)(4), (b)(7), and (b)(10) 
are less than the proposed amounts. The 
proposed changes to subparagraphs 
(a)(6) and (a){12}-(18) have not been 
adopted. 

Subparagraph (a)(2) is revised further 
to delete reference to filing a statement 
of use. New subparagraph (a)(3) is 
established for filing a statement of use 
under section (l)(d)(l) of the Act, per 
class. This clarifies that a $100 fee 
amount is due for each action requested. 

Subparagraph (a)(5) has been 
modified from the proposal so that the 
words “an application” are not deleted. 

Subparagraph (a)(6) is revised further 
to clarify the requirement for paying an 
additional fee for a renewal application 
made within three months of the 
expiration of the registration. 

Subparagraph (a)(16) is revised further 
to delete reference to filing a notice of 
opposition. New subparagraph (o)(17) is 
established for filing a notice of 
opposition. 

Section 2.6(b) is revised further to 
establish that the Office will sell 
certified or uncertified copies of 
documents at the same fiat fee. Most 
requests for documents are for certified 
copies. Customers who need uncertified 
copies of documents or copies of 
portions of documents also are available 
to make those copies themselves for a 
self-service copy charge, per page. 

Subparagraph (b)(1) is revised further 
to delete reference to a copy showing 
title and/or status. In addition, this 
subparagraph clarifies the levels of 
service available for obtaining printed 
copies of trademarks. In addition to 
regular service provided by 
subparagraph (b)(l)(i), the PTO will 
provide, in new subparagraph (b)(l)(ii), 
for expedited local service to be fulfilled 
within one workday for orders delivered 
to a Public. Service Window at double 
the fee amount for regular service. There 
are two Public Service Windows at the 
PTO; One in the Patent Search Room 
and another in the Trademark Search 
Library. Unless otherwise requested, all 
copies of trademarks will be delivered 
to the Public Service Window in the 
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Trademark Search Library. New 
subparagraph (b)(l)fiii) establishes a fee 
for providing expedited service for a 
copy of a registered mark ordered by 
electronic ordering service and 
delivered to the customer within 'wo 
workdays. 

Under new subparagraph the 

PTO will provide a certified or 
uncertified copy of a trademark 
application as filed. In addition to 
regular service provided under (b)(2)(ij. 
the PTO will provide, in subparagraph 
(b)(2)(ii). for expedited service fulfilled 
within five workdays, excluding mailing 
time, at double the fee amount for 
regular service. 

Under subparagraph (b);3). the PTO 
will provide certified or uncertified 
copies of trademark file wrappers and 
contents at the same fiat fee amount. 

Subparagraph (b)(4) is revised further 
to provide certified copies of registered 
marks, showing title and/or status, as 
provided under current § 2.6[n). In 
addition to regular service provided by 
(b)(4](i) at a fee. the PTO will provide, in 
subparagraph (b)(4)(ii), for expedited 
service fulfilled within five workdays 
from receipt of request in the Trademark 
Post-Registration Division, excluding 
mailing time, at double the fee amount 
for regular service. 

Subparagraph (b)(5) is revised further 
to provide certified or uncertified copies 
of trademark records, per document, 
except as otherwise provided in this 
section, at a fiat fee amount. Further, 
expedited services now are included as 
subparagraphs {b)(2)(ii) and (b)(4)(ii). 

Section 2.6 is revised to delete 
existing paragraph (p). A self-service 
copy charge is provided in subparagraph 
(b)(9) of this section. 

Section 2.6. subparagraph (b)(6), has 
been modified from the proposal to 
establish a fee of $40 for the first 
property and a fee of $25 for all 
subsequent properties. 

Subparagraph (b)(7) is revised further 
to clarify that the fee amount charged 
will cover a search of assignment 
records and an abstract of title and 
certification. 

Section 2.8 ie revised to delete 
paragraph (x). This service will be 
provided under proposed suliparagraph 
(b)(9). 

New paragraph (b)(9) w ill establish a 
self-service copy charge, per page, and 
will be a replacement for the services 
offered in paragraphs (p) and (x) which 
are being deleted. The $.25 self-service 
copy charge will be applied to the per 
copy amounts on copy access system 
cards, and for each printed page 
generated from the Automated 
Trademark System, as previously 
provided by paragraph (x). 


New subparagraph (b)(10) establishes 
one fee amount for each hour of service, 
or fraction thereof, requested from the 
PTO. Examples of services would be 
searching PTO records, as previously 
provided by this paragraph, and other 
miscellaneous requests for services 
where PTO staff are providing direct 
labor support to customers. 

Subparagraph (b)(ll) is revised to 
clarify that the services to be provided 
would be those that are not specified 
elsewhere in the statute or rules. Adding 
this language makes the wording of this 
rule comparable to § 1.21 (k) Generally, 
services provided by the PTO will be 
charged at the $30.00 hourly rate set 
forth in subparagraph (b){10j of this 
section. Subparagraph (b)fll) is 
reserved for non-labor charges, such as 
computer services, special supplies, 
extra mailing costs, etc., that are 
authorized by the customer. 

Response io Comments on The Rules 

A notice of proposed rulemaking to 
adjust patent and trademark fees in 
accordance with the proposed 
provisions of H.R. 1813 and S. 793 was 
published in the Federal Register on 
May 10,1991. at 56 FR 21890. and in the 
Official Gazette on May 21.1991, at 1126 
OG 56. A public hearing was held on 
June 12.1991. 

Although comments were received on 
a variety of subjects related to patent 
and trademark examination processes, 
only those relating directly to this notice 
are being addressed. Other comments 
relating to patents have been forwarded 
to the Advisory Commission on Patent 
Law Reform for their review and 
consideration. Examples of comments 
that have been referred to the Advisory 
Commission include: 

Comment • One respondent stated that, 
because some patentees make money 
off their patents while others “enhance 
the progress in the useful arts'’ by 
disclosing technology, not ail inventors 
should share the same costs. PTO 
should investigate measures for 
decreasing costs, increasing efficiencies, 
and reallocating costs among users. 

Comment. Fees should be raised 
proportionately without eliminating the 
two-tier system and with only baseline 
budgets. 

Comment PTO should set 
maintenance fees based on the use of 
the patent: for example, similar to a 
sales tax which would be reported and 
paid by the owner of the patent. 

Comment An alternative to the tw o- 
tiered system would be a system 
whereby one-half the fees for a small 
entity would be deferred until five years 
after the patent is granted. 


Comment: PTO should reexamine the 
post-issuance process as a potential 
source of new revenues, e.g.. raising fees 
for assignments and establishing filing 
fees for the recordation of lawsuits. 

More intensive use of maintenance fees 
could result in a trust fund to be used for 
such major projects as automation. 

Comment The patent system might 
benefit if PTO were established as a 
Government corporation. As a 
Government corporation, the PTO would 
have the financing and management 
flexibility which has benefitted other 
Government agencies. 

Comment PTO should redefine a 
small entity in order to decrease the 
number of persons receiving the 
subsidy. 

The following comments relate to the 
proposed rule notice: 

Comment: A majority of the comments 
received protested the PTO’s proposal in 
H R. 1613 and S. 793 to limit the small 
entity subsidy to application fees and 
claims fees paid upon filing. 

Response: As enacted. H.R. 3531. did 
not contain the proposed change. 
Therefore, the small entity subsidy 
provided in 35 U.S.C. 41(h) continues to 
apply to fees set forth in 35 U.S.C. 41 (a) 
and (b) as amended by subsections 5(a) 
(1) and (2) of H.R. 3531. 

Comment: The PTO should publish an 
additional fee schedule and invite public 
comments after legislation is approved 
by Congress. 

Response: Due to the delay in the 
enactment of PTO’s authorization 
legislation. Congress waived normal 
notice and comment rulemaking 
procedures. Thus. H.R. 3531 provides 
that, in fiscal year 1992. the fees will 
take effect on or after one day after the 
fees are published in the Federal 
Register. 

Comment: Several respondents 
indicated that the proposed rules would 
establish the PTO as a user-funded 
government agency and, as such, the 
Office would no longer be subject to 
Congressional oversight. 

Response: The Office became 
essentially user-fee funded, with the 
exception of approximately $1-5 million 
of taxpayer revenues in fiscal year 1992, 
upon enactment of the Omnibus Budget 
Reconciliation Act of 1990 (Public Law 
101-508) on November 5. 1990. That Act 
simply changed the source of funding for 
the PTO but did not change its character 
as a Federal agency which is part of the 
Department of Commerce within the 
Executive Branch. As a Federal agency, 
the PTO must prepare and submit its 
annual budget requests to the Secretary 
of Commerce and the Office of 
Management and Budget The PTO’s 
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request is included in the President’s 
annual budget submission to Congress. 
Congress continues to have oversight for 
PTO programs, and the annual budget 
request is subject to the Congressional 
appropriations process. H.R. 3531 also 
contains a provision whereby the PTO 
will continue to submit an annual report 
to the Committees on the Judiciary of 
the Senate and the House of 
Representatives which includes fee 
collections for the prior year; activities 
during the prior year that were 
supported by fee expenditures; budget 
plans for significant programs, projects 
and activities; and any proposed 
disposition of surplus fees by the Office. 
Furthermore, the PTO is governed by 
reprogramming guidelines specified in 
the Department of Commerce’s annual 
appropriations act. 

Further, subsection 5(d)(3) of H.R. 

3531 requires the Commissioner to 
report to the Congress, with publication 
in the Federal Register, on the 
automated search system, and its use by 
the public. 

Comment: Why should present users 
be forced to support impractical and 
wasteful PTO programs and policies, 
such as the automation program and the 
installation of posh conference rooms. 

Response: While questions have been 
raised as to the source of funding for the 
PTO’s automation program, several 
witnesses at oversight hearings 
supported the need to automate patent 
and trademark operations. 

The automation programs are 
designed to improve the quality and 
timeliness of PTO services and products, 
and to discontinue reliance on outmoded 
manual processes and paper references. 
These improvements will benefit not 
only PTO employees but also PTO users. 
Decisions by Congress on PTO fees in 
1992 have been interpreted as 
supportive of the automation programs 
(since fees fund the programs), although 
less funds for the programs will result in 
slower implementation. 

With respect to the PTO’s conference 
rooms. PTO attempts to provide a 
favorable work environment for its 
employees and for its customers while 
they are doing business at the Office. 

Comment: PTO should look for 
hardware and software that is already 
completed rather than developmental 
for its automation program. 

Response: In March 1988. an Industry 
Review Panel was established by the 
Secretary of Commerce to review the 
Automated Patent System (APS) 
program. Their findings regarding the 
design and architecture of APS were: 

“At this time, there is no totally off-the- 
shelf system that can provide the 
capabilities and performance PTO needs 


for patent search and retrieval. Even the 
majority of the individual components 
are not available off-the-shelf. Currently 
available products do not provide the 
performance (e.g.. flip rate) nor can they 
handle the workload (e.g.. number of 
users and data volumes) required if APS 
is to support the examining corps in its 
day-to-day operations. For example, 
even considering the recent advances in 
workstation technology, a custom 
workstation is needed for APS image 
retrieval and manipulation.” 

In light of several technological 
forecasts since then, the PTO continues 
to agree with this assessment. However, 
the report also stated, “the PTO should 
(plan) to re-procure key systems 
components (at appropriate times) to 
take advantage of improvements in 
technology and dropping prices.” 
Therefore, within the last few years, the 
PTO has begun to reprocure several 
major APS components, such as the 
devices used to store electronic images 
of patents, the workstations used for 
searching these images, and the network 
needed to connect APS. 

Comment: PTO should determine 
whether or not private contractors in 
industry can accomplish functions of the 
PTO. 

Response: PTO has been following the 
guidelines of OMB Circular A-76, 
“Performance of Commercial 
Activities”, since 1981. PTO’s A-76 
studies identified specific savings that 
were taken in fiscal years 1983 and 1985 
budgets for activities such as file 
maintenance, facilities management and 
patent copy fulfillment. The PTO will 
continue to examine those functions 
now undertaken by Federal personnel 
that could be performed by contractor 
personnel. 

Comment: Fee amounts will become 
unreasonable and unfair if the 
Commissioner is given the opportunity 
to increase them every two years. 

Response: This provision, which was 
proposed in H.R. 1613, is not included in 
the enacted legislation. H.R. 3531 
provides that patent statutory fees (for 
example, filing, issue, and maintenance 
fees) may be adjusted each year by 
fluctuations in the Consumer Price Index 
over the preceding 12 months. 

Comment: Congress has given the 
Commissioner the ability to tax the 
public by charging fees at amounts 
greater than the cost of providing the 
service. In particular, non-statutory fees 
should be set to recover the actual cost 
of a service or product and not to 
recover a percentage of overall 
operating costs. 

Response: H R. 3531 directs that 
patient non-statutory fees be established 
“to recover the estimated average cost 


to the Office of such processing, 
services, or materials.” Exceptions are 
assignment, photocopy and printed copy 
fees which are set by statute. 

The PTO has complied with 
Congressional intent on this subject, and 
many fee amounts have been lowered 
from the proposal. 

Comment: The premises, assumptions 
and models used in formulating the 
proposed fees are not provided so that a 
respondent can determine whether the 
fee increases are justified. 

Response: Since the publication of the 
notice of proposed rulemaking on May 
10,1991. the PTO’s proposals for 1992 
fee rates and its budget have undergone 
significant changes. The proposed rule 
package would have adjusted fees to 
recover a 1992 budget of $462 million. 

The fee adjustments that have been 
adopted in this final rule package will 
recover a 1992 budget of $426 million, a 
reduction of $36 million. This recovery 
level reflects Congressional views on 
the amount of change required for each 
fee and on the content of the 1992 
budget request. An explanation of the 
methodology used in formulating the 
adopted fee amounts is included under 
General Procedures. 

Comment: There appears to be no 
added value for the increased fees since 
there are no significant improvements in 
services planned. 

Response: The proposed rule package 
which was published in the Federal 
Register on May 10. 1991. would have 
adjusted fees to address a 1992 budget 
of $462 million. This proposed budget 
included $110 million in increases over 
the 1991 budget. At an aggregate level, 
the $110 million increase addressed the 
following: $30 million for inflation, cost- 
of-living salary adjustments and other 
uncontrolled costs; $45 million for 
increased workload; $18 million for 
automation initiatives for patents and 
trademarks; and $17 million for quality 
enhancements. 

Included in the above are 
improvements in service such as 
deployment of the Automated Patent 
System to the public and to the 
examiners in 1993; improved search 
services for biotechnology patent 
examiners; replacement of the 
automated search system in Trademarks 
(T-search); improved management of the 
patent and trademark operations; 
enhanced patent classification services; 
and maintenance of patent and 
trademark pendency goals. 

The PTO currently is in the process of 
readjusting its 1992 programs and plans 
to respond to the proposed $428 million 
program level that is the result of H.R. 
3531. 
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While this level is still a significant 
increase above the 1991 budget, the 
majority of the increased funds will be 
used to address inflationary and other 
uncontrollable costs and workloads. 
Many of the initiatives proposed under 
the $462 million level cannot be 
undertaken in 1992. 

Comment The divergence in charges 
for recording assignments within a four- 
year period appears arbitrary, and 
brings into question the rationale and 
assumptions used in creating the 
increase. If owners were to forego the 
process of recording assignments, PTG 
records would be incomplete, 
registration could not be renewed in the 
name of the true owner, and the patent 
and trademark systems would suffer. A 
more viable approach would be to 
return to a reasonable base fee and a 
reduction of the fee for subsequent 
properties 

Response: Trademark assignment fees 
previously were set at $100 for the first 
property and $20 for all subsequent 
properties. The original trademark fee 
schedule was recommended by 
Congress, in conjunction with the 
trademark user community, and was 
designed to keep the filing fee low and 
raise certain other fees to recover the 
costs of the Office. In 1969. the 
trademark assignment fees were 
reduced to a flat $8 per property. 
Although this was the actual unit cost to 
the Office for processing assignments at 
that time, it was based on antiquated 
systems, lengthy processing times and 
questionable quality. In response to 
public comments, particularly those 
from the Public Advisory Committee for 
Trademark Affairs, fees of $40 for the 
first trademark property and $25 for all 
subsequent properties in the same 
document have been adopted. 

A flat $40 per patent property 
assignment fee is established by 35 
U.S.C. 41(d) as amended by subsection 
5(a)(3) of H.R. 3531. 

Comment: PCT fees are proposed at 
disproportionately higher levels than 
U.S. national fees. This disparity 
compromises both the spirit of the PCT 
and its practical effectiveness for users. 

Response: Some PCT fees were set by 
Congress in H.R. 3531. As to the fees for 
which the Commissioner has been 
delegated authority to set. these fees 
have been modified to more accurately 
reflect the costs of providing the 
associated serv ices as required b> 35 
U.S.C. 41(d) as amended by subsection 
5(a)(3) of H.R. 3531. 

Comment: The omission of small 
entity reductions for PCT applicants, but 
not national applicants, discriminates 
against small entities which use the 
PCT. 


Response: National stage PCT fees 
have been added to 35 U.S.C. 41(a). 
therefore making applicants eligible for 
the small entity reduction. 

Comment: The PCT fees for entry into 
the national stage should be reduced. 

Response: PCT fees for entry into the 
national stage essentially have been set 
by Congress. The PCT national stage 
fees are generally at a higher level than 
U.S. national fees to reflect the 
increased cost associated with 
processing national stage applications 
having multiple inventions which must 
be processed pursuant to the principle of 
unity' of invention. This difference 
between national stage fees and 
rational application fees was 
established at the time of and because 
of a change in approach to unity of 
invention issues as a result of the 
decision in Caterpillar Tractor Co . v. 
Commissioner of Patents and 
Trademarks. 650 F. Supp. 218, 231 USPQ 
590 (E.D.Va. 1986). 

Comment: Fees for PCT applications 
which include an international advisory 
search and examination by a foreign 
patent office effectively penalize rather 
than recognize the procedural assist. 

Response: The content of an 
international search report or results of 
a preliminary' examination would 
generally come to the attention of the 
PTO through an information disclosure 
statement or through communications 
from the International Bureau. Where 
the Japanese Patent Office or European 
Patent Office provides both the results 
of the search together with copies of the 
documents and their pertinence to 
patentability, these reports have been of 
assistance to the PTO examiner and are 
reflected in the new fee. 

Comment: As a cost-saving and 
efficiency measure, the PTO should 
remove all prescreening of applications 
and require the examiner to perform any 
screening needed. 

Response: To require patent 
examiners to perform screening of the 
formal requirements of the filing of an 
application would not be efficient or 
result in cost savings. This screening is 
performed by clerical personnel in the 
Application Branch who are paid less 
than patent examiners and can readily 
and effectively review a patent 
application for compliance with formal 
requirements. 

Comment: PTO should remove the 
statutory change relating to the 
declaration to avoid the need to staff the 
Office w ith trained individuals for 
rev iewing the document. The regulations 
could be replaced with a mere statement 
of inventor’s name and address 
provided by the applicant. At the very 
least, the PTO should allow filing of 


facsimile copies of declarations at the 
filing date to avoid the late fee. 

Response: The requirement for ail 
oath or declaration is set by statute (35 
U.S.C. 115) and is not subject to 
elimination under the rulemaking 
authority of the Commissioner. The 
appropriateness of accepting papers by 
facsimile has been the subject of a trial 
program and will be addressed in a 
future proposal. 

Comment: The proposed change 
which would establish one petition fee 
amount is reasonable for some petitions 
and unreasonable for other petitions. 

Response The fee proposed For 
petitions and other fees are intended to 
recover the estimated cost of the 
operations of the PTO. Each petition fee 
need not. and does not, necessarily 
recover only the cost of processing and 
deciding a specific type of petition. Use 
of one petition fee amount eases the 
administrative burden on the public and 
on the PTO cf being required to 
determine the correct fee amount for the 
particular petition being filed. 

Comment: The proposed 50 percent 
increase in the reexamination fee is too 
high. 

Response: A fee amount of $2,180, 
which represents a nine percent 
increase, has been adopted. 

Comment' The progressive schedule 
for the extension-of-time fees is 
burdensome on a foreign applicant, 
particularly a small entity. Processing a 
three-month extension does not require 
any more effort from PTO than 
processing a one-month extension. 

Response: Extension of time fees are 
mandated by statute and any increases 
reflect changes in the CPI as permitted 
by 35 U.S.C. 41(f) as amended by 
subsection 5(b) of H.R. 3531. 

Comment: The proposed increase in 
the fee to $300 for late filing of an 
inventor’s oath and/or filing fee might 
force applicants to delay filing while, for 
example, obtaining an absent inventor’s 
signature. Public policy to encourage 
prompt filing—especially important in 
securing international rights in countries 
observing strict novelty requirements— 
suggests the fee be more moderately 
adjusted. 

Response: The adopted fee amount is 
$130.00 and the small entity subsidy is 
applicable to surcharge fees for late 
filing of the basic filing fee or oath or 
declaration (37 CFR 1.16(e)). for paying a 
maintenance fee within the six month 
grace period (37 CFR 1.20(h)). and for 
filing the basic national fee or oath or 
declaration later than 20 months in a 
PCT application (37 CFR 1.492(e)). 

Comment: Two respondents 
expressed opposition to the proposed 


i 
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elimination of the trademark “fence” 
which, along with stringent public and 
Congressional oversight, has generally 
resulted in a fair and reasonable fee 
schedule. Trademark operations already 
are 100 percent user-fee funded, and 
proportionately contributing to PTO 
overhead costs does not justify the 
proposed fee increases. 

Response: The enacted legislation. 
tl.R. 3531, maintains the "fence" around 
the use of trademark fees. Trademark 
fees, however, can be used to fund 
activities relating to trademarks and to 
cover a proportionate share of the 
administrative costs of the PTO. 

Comment: The Assistant 
Commissioner for Trademarks has 
stated that the actual cost of examining 
a new trademark application is 
approximately $225, yet the proposed 
fee is $250. This could generate a 
substantial trademark operating surplus 
which eventually could help underwrite 
patent operations. 

Response: The fee for filing a 
trademark application has been set at 
$200. This amount is consistent with the 
original trademark fee schedule that 
was recommended by Congress, in 
conjunction with the trademark user 
community to keep the filing fee low and 
raise certain other fees to recover the 
costs of the Office. 

Comment: The proposed increase in 
the trademark application filing fee 
without a corresponding change in 
Office needs, activities or costs could 
create a disincentive to Federal 
registration. 

Response: There has been a change in 
Office needs, activities and costs which 
justifies the fee increase to $200. As a 
result of implementation of the 
Trademark Law Revision Act of 1988. 
the Office has hired a substantial 
number of new examining attorneys and 
other personnel and relocated to new, 
more appropriate office space. Further, 
the Office will incur costs connected 
with the replacement of its current 
automated search system. 

Comment: One respondent questioned 
PTO‘s statement in the notice of 
proposed rulemaking that small entities 
have the option of not registering their 
marks under the Federal system, but can 
choose to use their marks under 
common law. Deterring applicants from 
using the Federal registration system 
will have two additional undesirable 
consequences. Since fewer trademark 
owners will apply for registration, the 
projected revenues may be reduced, 
thus impairing operations. Second, with 
declining use of the Federal system, 
proportionately more trademarks will 
not be readily available for searching 
purposes. Potential trademark owners 


will face higher risks in adopting and 
using new marks. 

Response: The proposal has been 
modified to adopt a fee of $200 for filing 
a trademark application. The referenced 
statement was made in the section of 
the proposed rulemaking that addressed 
the potential impact of the proposed fees 
on small business. While the fiTO does 
not want to discourage small entities 
from filing Federal trademark 
applications, and does not believe that 
the proposed fee increase will have that 
effect, the fact remains that trademark 
rights in the United States arc based on 
actual use of the mark, not on Federal 
registration. The PTO i9 cognizant of, 
and sympathetic to. the concerns 
expressed in the comment. 

Comment Proposed trademark fees 
for filing a petition to cancel or a notice 
of opposition impose an unfair and 
burdensome penalty on businesses and 
individuals who wish to protect their 
rights. Although the base fee of $400 
may cover PTO’s costs for handling the 
proceedings, the corresponding fee of 
$400 for each additional class is not 
reasonable. 

Response:'The PTO has amended its 
proposed rule to indicate the fee for 
filing a petition to cancel or a notice of 
opposition will remain at $200 and the 
charge will still be per class. 

Comment: The current practice of 
charging separate fees for each 
"opposer" or "petitioner" should be 
discontinued since it is only one 
proceeding in the eyes of the PTO with 
an essential requirement that the 
opposing/petitioning parties have a 
unitary interest in the opposition/ 
cancellation proceeding. 

Response: This comment is directed at 
37 CFR 2.101 and 2.111 which are not the 
subject of this rulemaking. The PTO will 
consider this comment the next time it 
proposes amendments to the Trademark 
Rules of Practice. 

Comment: The proposed increase in 
the section 8 and 15 affidavit fees could 
force registrants out of the Federal 
system. Since section 8 and section 15 
affidavits can be filed on the same 
document, the fee for a combined 
affidavit should be less than the fees for 
filing the documents separately, thereby 
more closely relating to the cost of 
processing. 

Response: The proposed adjustment 
to section 8 and 15 affidavit fees has not 
been adopted. Further, it has been a 
longstanding policy for the PTO to set 
the fee for a combined section 8 and 15 
affidavit at double the fee for either a 
section 8 affidavit or a section 15 
affidav it alone. 

Comment: The proposed $200 fee for 
filing a late renewal is an excessive 


penalty. The resulting $500 cost of late 
renewal ($300 renewal fee plus $200 
penalty) could cause the abandonment 
of registrations for marks still in use to 
the detriment of the registration system. 

Response: In response to public 
comments, the fee for filing a late 
renewal application remains at $100. 

Comment: The proposed fee for 
obtaining a copy of a trademark file 
wrapper seems unjustified. 

Response: The adopted fee amount of 
$50 takes into consideration the costs 
incurred prior to actually copying a file, 
such as equipment, supplies and staff 
time necessary to locate and retrieve a 
file, as well as the copy charge and cost 
of certification. 

Comment: One respondent asked why 
the PTO is proposing to change the way 
certification services are provided. 

Response: PTO had proposed the 
change in the present "compare and 
certify" procedure in order to increase 
internal controls over services being 
provided to customers, and thereby 
enhance the quality of the product 
ultimately delivered to the customer. 
PTO is concerned that it have full 
responsibility for all phases of the 
processing of certified copies. Although 
it is quicker and less expensive for the 
PTO to copy the documents and certify 
them than to properly compare each 
document to the original and then certify 
them, in response to public comments, 
particularly from patent and trademark 
services firms, the Office will continue 
to compare and certify copies made 
from Office records, but not prepared by 
PTO staff. 

Comment: The proposed rule makes 
no provision for expedited services for 
copies of patent or trademark file 
wrappers and contents. 

Response: The PTO cannot guarantee 
that the file will be located within the 
shortened period of time required for 
expedited service. 

Comment: There does not appear to 
be a fee listed for a certified copy of an 
assignment deed, expedited or 
otherwise. Will this service be provided? 

Response: This service will be 
provided under 37 CFR 1.19(b)(4). The 
wording of this rule has been changed to 
read, "For assignment records, abstract 
of title and certification, per patent" and 
covers the provision of certified and 
uncertified copies of assignment 
documents as well as certified or 
uncertified copies of abstracts of title 37 
CFR 2.6(b)(7) also has been changed to 
clarify the services provided. 

Comment: Respondents questioned 
the basis for the proposed $40 per hour 
fee for labor. One respondent asked if 
the $40 per hour fee would apply while a 
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file was being located, say. over a 
week’s time? 

Response: The purpose of this fee. 
which has been adopted at $30, is to set 
a flat amount for special labor services 
for which there is no specific fee for the 
service the customer has requested. This 
flat labor fee is to complement 37 CFR 
1.21(k) which reads “For items and 
services that the Commissioner finds 
may be supplied, for which fees are not 
specified by statute or by this part, such 
charges as may be determined by the 
Commissioner with respect to each such 
item or service.” 

Comment: Several respondents 
opposed the proposed reduction from 60 
to 30 days for the period of time 
between publication of a final rule and 
the effective date. 

Response: Subsection 5(c)(1) of 1 l.R. 
3531 establishes the requirement that 
the FrO must publish a final notice in 
the Federal Register and the Patent and 
Trademark Office Official Gazette at 
least 30 days prior to the effective date 
of new fee amounts, except for fees set 
in fiscal year 1992, which go into effect 
the day after they are published in the 
Federal Register. 

Comment: For future publication of 
proposed rule changes, PTO should 
return to the previous format of brackets 
and arrows which explicitly identify 
language that is added to, or deleted 
from, the text of a rule. 

Response: The PTO followed the 
accepted procedures of the Office of the 
Federal Register. In the future, PTO will 
follow the procedures which, in PTO’s 
judgment, best serve to communicate the 
proposed changes. 

Comment: With the proposed revision 
to the fee for purchase of coupons, will it 
still be possible to use the old coupons 
to purchase copies of patents and 
trademarks? 

Response: Coupons purchased prior to 
the fee increase and new coupon 
issuance will continue to be accepted as 
a means to acquire copies of patents or 
trademarks. However, the redeemable 
value of the old coupon issue will be 
only $1.50. Therefore, for each copy 
requested, two old coupons or one old 
coupon plus a $1.50 check or money 
order must be tendered. Although cash 
payment is acceptable, checks or money 
orders are recommended. 

Other Considerations 

The rule change is in conformity with 
the requirements of the Regulatory 
Flexibility Act (Pub. L. 96-354); 

Executive Orders 12291 and 12612; and 
the Paperwork Reduction Act of 1980. 44 
U.S.C. 3501, et seq. There are no 
information collection requirements 


relating to patent and trademark fee 
rules. 

The PTO has determined that this 
notice has no Federalism implications 
affecting the relationship between the 
National Government and the States as 
outlined in Executive Order 12612. 

The General Counsel of the 
Department of Commerce has certified 
to the Chief Counsel for Advocacy, 

Small Business Administration, that the 
rule change would not have a significant 
adverse impact on a substantial number 
of small entities (Regulatory Flexibility 
Act, Pub. L. 96-354). The principal 
impact of the major patent fees has 
already been taken into account in H.R. 
3531, which provides small entities with 
a 50-percent reduction in the major 
patent fees. Further, the rule change 
implements the fee amounts set by 
sections 2(b) and 5(a)(1) of H.R. 3531. 

The PTO has determined that this rule 
change is not a major rule under 
Executive Order 12291. The annual 
effect on the economy would be less 
than $100 million. There would be no 
major increase in costs or prices for 
consumers; individual industries; 
Federal, state, or local government 
agencies; or geographic regions. There 
would be no significant adverse effects 
on competition, employment, 
investment, productivity, or innovation, 
or on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

List of Subjects 

37 CFR Part 1 

Administrative practice and 
procedure, Courts. Freedom of 
information, Inventions and patents. 
Reporting and recordkeeping 
requirements, Small business. 

37 CFR Part 2 

Administrative practice and 
procedure. Courts, Lawyers, 
Trademarks. 

For the reasons set forth in the 
preamble, the PTO is amending title 37 
of the Code of Federal Regulations, 
chapter I. as set forth below. 

PART 1—RULES OF PRACTICE IN 
PATENT CASES 

1. The authority citation for 37 CFR 
part 1 would continue to read as 
follows; 

Authority: 35 U.S.C. 6, unless otherwise 
noted. 

2. Section 1.12 is amended by revising 
paragraphs (a) and (d) to read as 
follows: 


§ 1.12 Assignment records open to public 
inspection. 

(a) The assignment records, relating to 
original or reissue patents, including 
digests and indexes, and assignment 
records relating to pending or 
abandoned trademark applications and 
to trademark registrations, are open to 
public inspection, and copies of any 
instrument recorded may be obtained 
upon request and payment of the fee set 
forth in § 1.19(b)(3) and § 2.6(b)(5) of this 
chapter. 

• • « • * 

(d) An order for a copy of an 
assignment should give the 
identification of the record. If identified 
only by the name of the patentee and 
number of patent, or in the case of a 
trademark registration by the name of 
the registrant and number of the 
registration, or by name of the applicant 
and serial number of international 
application number of the application, 
an extra charge as set forth in § 1.21 (j) 
and § 2.6(b)(10) of this chapter will be 
made for the time consumed in making a 
search for such assignment. 

3. Section 1.13 is amended by revising 
paragraph (b) to read as follows: 

§ 1.13 Copies and certified copies. 

# * • * * 

(b) Such copies will be authenticated by the 
seal of the Patent and Trademark Office and 
certified by the Commissioner, or in his name 
attested by an officer of the Patent and 
Trademark Office authorized by the 
Commissioner, upon payment of the fee for 
requesting certified copies of Office 
documents. 

4. Section 1.16 is revised to read as 
follows: 

§ 1.16 National application filing fees. 

(a) Basic fee for filing each application for an 
original patent, except design or plant cases: 


By a small entity (§ 1.9(f)).$345.00 

By other than a small entity.$690.00 


(b) In addition to the basic filing fee in an 
original application, for filing or later 
presentation of each independent claim in 


excess of 3: 

By a small entity (5 1.9(f)).$36.00 

By other than a small entity.$72.00 


(c) In addition to the basic filing fee in an 
original application, for filing or later 
presentation of each claim (whether 
independent or dependent) in excess of 20. 
(Note that $ 1.75(c) indicates how multiple 
dependent claims are considered for fee 


calculation purposes): 

By a small entity (§ 1.9(f)).$10.00 

By other than a small entity.$20.00 


(d) In addition to the basic filing fee in an 
original application, if the application 
contains, or is amended to contain, a multiple 
dependent claim(s) per application: 


By a small entity (§ 1.9(f)).$110.00 

By other than a small entity.$720 00 
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(If the additional fees required by paragraphs 

(b). (c). and (d) of this section are not paid on 
filing or on later presentation of the claims 
for which the additional fees are due. they 
must be paid or the claims canceled by 
amendment prior to the expiration of the time 
period set for response by the Office in any 
notice of fee deficiency.) 

(e) Surcharge for filing the basic filing fee or 
oath or declaration on a date later than the 


filing date of the application 

By a small entity (§ 1.9(f)).$55.00 

By other than a small entity.$130.00 

(f) For filing each design application: 

By a small entity (§ 1.9(f)).$140.00 

By other than a small entity.$280.00 

(g) Basic fee for filing each plant application: 

By a small entity (§ 1.9(f)).-.$230.00 

By other than a small entity.$460.00 

(h) Basic fee for filing each reissue 
application: 

By a small entity (§ 1.9(f))......$345.00 

By other than a small entity.$090.00 


(i) In addition to the basic filing fee in a 
reissue application, for filing or later 
presentation of each independent claim 
which is in excess of the number of 
independent claims in the oiigrnal patent: 

By a small entity (5 1.9(f)).$36.00 

By other than a small entity........$72.00 

(j) In addition to the basic filing fee in a 
reissue application, for filing or later 
presentation of each claim (whether 
independent or dependent) in excess of 20 
and also in excess of the number of claims in 
the original patent. (Note that § 1.75(c) 
indicates how multiple dependent claims are 
considered for fee calculation purposes): 

By a small entity (§ 1.9(f)).$10.00 

By other than a small entity.$20.00 

(Note: See § 1.445.1.4B2 and 1.492 for 
international application Tiling and 
processing fees.) 

5. Section 1.17 i9 revised to read as 
follows: 

§1.17 Patent application processing fees. 


(a) Extension fee for response within first 
month pursuant to § 1.136(a): 

By a small entity (§ 1.9(f)).$55.00 

By other than a small entity.$110.00 

(b) Extension fee for response within second 
month pursuant to § 1.136(a): 

By a small entity (§ 1.0(f))—....$175.00 

By other than a small entity....$350.00 

(c) Extension fee for response within third 
month pursuant to § 1.136(a): 

By a small entity (§ 1.9(f)).....$405.00 

By other than a small entity.$810.00 

(d) Extension fee for response within fourth 
month pursuant to § 1.136(a): 

By a small entity (§ 1.0(f)).....$640.00 


By other than a small entity........_$1,280.00 

(e) For filing a notice of appeal from the 
examiner to the Board of Patent Appeals and 
Interferences: 

By a email entity (§ 1.9(f))—..$130.00 

By other than a small entity-$26000 

(f) In addition to the fee for filing a notice of 
appeal, for filing a brief in support of an 


appeal: 

By a small entity (§ 1.9(f))...$130.00 

By other than a small entity......$260.00 


(g) For filing a request for an oral hearing 
before the Board of Patent Appeals and 
Interferences in appeal under 35 U.S.C. 134: 


By a small entity (§ 1.9(f)).$110.00 

By other than a small entity.$220.00 

(h) For filing a petition to the 

Commissioner under a section of 
this part listed below which refers 

to this paragraph.$130.00 

§ 1.47—for filing by other than all the 


inventors or a person not the inventor. 

§ 1.48—for correction of inventorship. 

§ 1.182—for decision on questions not 
specifically provided for. 

§ 1.183—to suspend the rules. 

§ 1.295—for review of refusal to publish a 
statutory invention registration. 

§ 1.377—for review of decision refusing to 
accept and record payment of a 
maintenance fee filed prior to expiration 
of patent. 

§ 1.378(e)—for reconsideration of decision on 
petition refusing to accept delayed 
payment of maintenance fee in expired 
patent. 

§ 1.644(e)—for petition in an interference. 

§ 1.644(f)—for request for reconsideration of 
a decision on petition in an interference. 

§ 1.666(c)—for late filing of interference 
settlement agreement. 

§§ 5.12, 5.13. & 5.14—for expedited handling 
of foreign filing license. 

§ 5.15—for changing the scope of a license. 

§ 5.25—for retroactive license. 

(1) (l) For filing a petition to the 

Commissioner under a section of 
this part listed below which refers 

to this paragraph......$130.00 

§ 1.12—for access to an assignment record. 

§ 1.14—for access to an application. 

§ 1.53—to accord a filing date. 

§ 1.55—for entry of late priority papers. 

§ 1.60—to accord a filing date. 

§ 1.62—to accord a filing date. 

§ 1.103—to suspend action in application. 

§ 1.177—for divisional reissues to issue 
separately. 

§ 1.312—for amendment after payment of 
issue fee. 

§ 1.313—to withdraw an application from 
issue. 

§ 1.314—to defer issuance of a patent. 

§ 1.334—for patent to issue to assignee. 

assignment recorded late. 

§ 1.666(b)—for access to interference 
settlement agreement. 

(2) For filing a petition to the 
Commissioner under § 1.102 of this 

part to make application special.$130.00 

(j) For filing a petition to institute a 

public use proceeding under 
§ 1.292......$1,310.00 

(k) For processing an application filed 
with a specification in a non- 

English language (§ 1.52(d))......._$130.00 

(l) For filing a petition: 

(1) For the revival of an unavoidably 
abandoned application under 35 U.S.C. 111. 
133. 364. or 371. or 

(2) For delayed payment of the issue fee 
under 35 U.S.C 151: 

By a small entity (§ 1.9(f)).$55.00 

By other than a small entity....$110.00 

(m) For filing a petition: 

(1) For revival of an unintentionally 
abandoned application, or 


(2) For the unintentionally delayed payment 


of the fee for issuing a patent: 

By a small entity (§ 1.0(f))—.$565.00 

By other than a small entity.$1,130.00 


(n) For requesting publication of a statutory 
invention registration prior to the mailing of 
the first examiner’s action pursuant to 

§ 1.104—$790.00 reduced by the amount of 
the application basic filing fee paid. 

(o) For requesting publication of a statutory 
invention registration after the mailing of the 
first examiner’s action pursuant to § 1.104— 
$1,580.00 reduced by the amount of the 
application basic filing fee paid. 

6. Section 1.18 is revised to read as 
follows: 

§1.18 Patent issue fees. 

(a) Issue fee for issuing each original or 
reissue patent, except a design or plant 
patent: 

By a small entity (§ 1.9(f))..$565.00 

By other than a small entity.$1,130.00 

(b) Issue fee for issuing a design patent: 

By a small entity (§ 1.9(f)).-...$200.00 

By other than a small entity..$400.00 

(c) Issue fee for issuing a plant patent: 

By a small entity (§ 1.9(f)).$285.00 

By other than a small entity.$570.00 

7. Section 1.19 is revised to read as 
follows: 

§ 1.19 Document supply fees. 

The Patent and Trademark Office will 
supply copies of the following 
documents upon payment of the fees 
indicated: 

(a) Uncertified copies of patents: 

(1) Printed copy of a patent, including a 
design patent, statutory invention 
registration, or defensive publication 
document, except patent or statutory 
invention registration containing color 
drawing: 

(i) Regular service......$3.0U 

(ii) Expedited local service—.$6.tX) 

(iii) Expedited service for copy ordered 


by electronic ordering service and 

delivered to the customer within 

two workdays.. $25.00 

(2) Printed copy of a plant patent in 

color.$12.00 

(3) Copy of a utility patent or statutory 
invention registration containing 

color drawing (see § l-84(p)).-..~..$24.00 


(b) Certified and uncertified copies of Office 
documents: 

(1) Certified or uncertified copy of patent 


application as filed 

(1) Regular service....$12.00 

(ii) Expedited local service.$24.00 

(2) Certified or uncertified copy of 

patent-related file wrapper and 
contents.-...$15000 


(3) Certified or uncertified copies of 
Office records, per document 
except as otherwise provided in 

this section.....--—.-.$25.00 

(4) For assignment records, abstract of 

title and certification, per patent.$20.00 

(c) Library service (35 U.S.C. 13): For 
providing to libraries copies of all 
patents issued annually, per 
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annum.$50.00 

(d) For list of all United States patents 
and statutory invention 

registrations in a subclass.$3.00 

(e) Uncertified statement as to status 
of the payment of maintenance 
fees due on a patent or expiration 

of a patent.$10.00 

(f) Uncertified copy of a non-United 

States patent document, per 

document.$12.00 

(g) To compare and certify copies 

made from Patent and Trademark 


Office records, but not prepared by 
the Patent and Trademark Office, 


per copy of document.$25.00 

(h) Additional filing receipts; duplicate; 
or corrected due to applicant 
error.$20.00 


8. Section 1.20 is revised to read as 
follows: 

§ 1.20 Post Issuance fees. 

(a) For providing a certificate of 
correction for applicant's mistake 

(§ 1.3231.$"0.00 

(b) Petition for correction of 

inventorship in patent (§ 1.324).$130.00 

(c) For filing a request for 

reexamination (§ 1.510(a)) .$2,180.00 

(d) For filing each statutory disclaimer 


(§ 1.321): 

By a small entity (§ 1.9(f)).$55.00 

By other than a small entity.$110.00 


(e) For maintaining an original or reissue 
patent, except a design or plant patent, based 
on an application filed on or after December 
12.1980. in force beyond four years: the fee is 
due by three years and six months after the 


original grant 

By a small entity (§ 1.9(f)).$450.00 

By other than a small entity.$900.00 


(f) For maintaining an original or reissue 
patent, except a design or plant patent, based 
on an application filed on or after December 
12,1980. in force beyond eight years; the fee 
is due by seven years and six months after 


the original grant 

By a small entity (§ 1.9(f)).$905.00 

By other than a small entity.$1,810.00 


(g) For maintaining an original or reissue 
patent, except a design or plant patent, based 
on an application filed on or after December 
12.1980. in force beyond twelve years; the fee 
is due by eleven years and six months after 


the original grant 

By a small entity (3 1.9(f)).$1,365.00 

By other than a small entity.$2,730.00 


(h) Surcharge for paying a maintenance fee 
during the six-month grace period following 
the expiration of three years and six months, 
seven years and six months, and eleven years 
and six months after the date of the originul 
grant of a patent based on an application 
filed on or after December 12,1980 


By a small entity (5 1.9(f)).$65.00 

By other than a small entity.$130.00 


(ij Surcharge for accepting a 

maintenance fee after expiration of 
a patent for non-timely payment of 
a maintenance fee where the delay 
in payment is shown to the 
satisfaction of the Commissioner to 

have been unavoidable.$600.00 

(j) For filing an application for 


extension of the term of a patent 
(§ 1.740).$1,000.00 

9. section 1.21 is revised to read as 
follows; 

§ 1.21 Miscellaneous fees and charges. 

The Patent and Trademark Office has 
established the following fees for the 
services indicated: 

(a) Registration of attorneys and agents: 

(1) For admission to examination for 
registration to practice, fee payable 


upon application.$290.00 

(2) On registration to practice.$100.00 

(3) For reinstatement to practice.$15.00 

(4) For certificate of good standing as 

an attorney or agent.$10.00 

Suitable for framing.$20.00 

(5) For review of a decision of the 
Director of Enrollment and 

Discipline under $ 10.2(c).$120.00 

(6) For requesting regrading of an 

examination under § 10.7(c).$120.00 

(b) Deposit accounts: 


(lj For establishing a deposit account.... $10.00 

(2) Service charge for each month 

when the balance at the end of the 
month is below $1.000.....$20.00 

(3) Service charge for each month 
when the balance at the end of the 
month is below $300 for restricted 
subscription deposit accounts used 
exclusively for subscription order 


of patent copies as issued.$20.00 

(c) Disclosure document: For filing a 

disclosure document.$10.00 

(d) Delivery box: Local delivery box 

rental, per annum.$50.00 


(e) International type search reports: 

For preparing an international type 
search report of an international 
type search made at the time of the 
first action on the merits in a 

national patent application.$35.00 

(f) (Reserved) 

(g) Self-service copy charge, per page.$0.25 

(h) For recording each assignment, 

agreement or other paper relating 
to the property in a patent or 
application, per property.$40.00 

(i) Publication in Official Gazette: For 

publication in the Official Gazette 
of a notice of the availability of an 
application or a patent for 
licensing or sale, each application 


or patent.$20.00 

(j) Labor charges for services, per hour 

or fraction thereof..$30.00 


(k) For items and services that the 

Commissioner finds may be 
supplied, for which fees are not 
specified by statute or by this part, 
such charges as may be 
determined by the Commissioner 
with respect to each such item or 
service.Actual Cost 

(l) For processing and retaining any 

application abandoned pursuant to 
§ 1.53(d) unless the required basic 
filing fee has been paid.SI30.00 

(m) For processing each check returned 

"unpaid" by a bank...$50.00 

(n) For handling an incomplete or 
improper application under 

5 153(c), § 1.60 or 8 1.62.$130.00 


(o) Marginal cost, paid in advance, for 
each hour of terminal session time, 
including print time, using 
Automated Patent System full-text 
search capabilities, prorated for 
the actual time used. The 
Commissioner may waive the 
payment by an individual for 
access to the Automated Patent 
System full-text search capability 
(APS-Text) upon a showing of need 
or hardship, and if such waiver is 
in the public interest.$40.00 

10. Section 1.24 is revised to read as 
follows: 

§ 1.24 Coupons. 

Coupons in denominations of three dollars, 
for the purchase of patents, designs, 
defensive publications, statutory invention 
registrations, and trademark registrations are 
sold by the Patent and Trademark Office for 
the convenience of the general public; these 
coupons may not be used for any other 
purpose. The three-dollar coupons are sold 
individually and in books of 50 for $150.00. 
These coupons are good until used; they may 
be transferred but cannot be redeemed. 

11. Section 1.26 is amended by 
revising paragraph (c) to read as 
follows: 

§ 1.26 Refunds. 

* ♦ • * * 

(c) If the Commissioner decides not to 
institute a reexamination proceeding, a 
refund of $1,635 will be made to the requester 
of the proceeding. Reexamination requesters 
should indicate whether any refund should be 
made by check or by credit to a deposit 
account. 

12. Section 1.171 is revised to read as 
follows: 

§ 1.171 Application for reissue. 

An application for reissue must contain the 
same parts required for an application for an 
original patent, complying with all the rules 
relating thereto except as otherwise 
provided, and. in addition, must comply with 
the requirements of the rules relating to 
reissue applications. The application must be 
accompanied by a certified copy of an 
abstract of title or an order for a title report 
accompanied by the fee set forth in 
§ 1.19(b)(4) to be placed in the file, and by an 
offer to surrender the original patent (§ 1.178). 

13. Section 1.296 is revised to read as 
follows: 

§ 1.296 Withdrawal of request for 
publication of statutory Invention 
registration. 

A request for a statutory invention 
registration, which has been filed, may be 
withdrawn prior to the date of the notice of 
the intent to publish a statutory invention 
registration issued pursuant to § 1.294(c) by 
filing a request to withdraw the request for 
publication of a statutory invention 
registration. The request to withdraw may 
also include a request for a refund of any 
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amount paid in excess of the application 
filing fee and a handling fee of $130.00 which 
will be retained. Any request to withdraw the 
request far publication of a statutory 
invention registration filed on or after the 
date of the notice of intent to publish issued 
pursuant to § 1.294(c) must be in the form of a 
petition pursuant to S 1.183 accompanied by 
th«» fee set forth in 5 1.17(h). 

14. Section 1.362 is amended by 
revising paragraphs (a), (b) and (e) to 
read as follows: 

§ 1.362 Time for payment of maintenance 
fees. 

(a) Maintenance fees as set forth in § § 1.20 
(ej through (g) are required to be paid in all 
patents based on applications Hied on or 
after December 12.1980. except as noted in 
paragraph (b) of this section, to maintain a 
patent in force beyond 4. 8 and 12 years after 
the date of grant. 

(b) Maintenance fees are not required for any 
plant patents or for any design patents. 
Maintenance fees are not required for a 
reissue patent if the patent being reissued did 
not require maintenance fees. 

• • # • • 

(e) Maintenance fees may be paid with the 
surcharge set forth in § 1.20(h) during the 
respective grace periods after: 

(1) 3 years through 3 years and 6 months after 
grant for the first maintenance fee. 

(2) 7 years through 7 years and 6 months after 
grant for the second maintenance fee, and 

(3) 11 years through 11 years and 6 months 
after grant for the third maintenance fee. 

• • • • • 

15. Section 1.378 is amended by 
revising paragraphs (a), (b), (c)(1) and 
(2). and (e) to read as follows: 

§ 1.378 Acceptance of delayed payment of 
maintenance fee In expired patent to 
reinstate patent. 

(a) The Commissioner may accept the 
payment of any maintenance fee due on a 
patent after expiration of the patent if. upon 
petition, the delay in payment of the 
maintenance fee is shown to the satisfaction 
of the Commissioner to have been 
unavoidable and if the surcharge required by 
$ 1.20(i) is paid as a condition of accepting 
payment of the maintenance fee. If the 
Commissioner accepts payment of the 
maintenance fee upon petition, the patent 
shall be considered as not having expired, 
but will be subject to the conditions set forth 
in 35 U.S.C. 41(c)(2). 

(b) Any petition to accept the delayed 
payment of a maintenance fee filed under 
paragraph (a) of this section within six 
months of the expiration of the patent must 
include: 

(1) The required maintenance fee set forth in 
§ 1.20(e)-(g): 

(2) The surcharge set forth in § 1.20(1); and 

(3) A showing that the delay was 
unavoidable since reasonable care was taken 
to ensure thnt the maintenance fee would be 
paid timely. The showing must enumerate the 
steps taken to ensure timely payment of the 
maintenance fee. 

(c) Anv petition to accept the delayed 
payment of a maintenance fee filed under 


paragraph (a) of this section more than six 
months after the expiration of the patent 
must include: 

(1) The required maintenance fee set forth in 
§ 1.20(eMg). 

(2) The surcharge set forth in § 1.20(i): and 

• • • • • 

(e) Reconsideration of a decision refusing to 
accept a maintenance fee upon petition filed 
pursuant to paragraph (a) of this section may 
be obtained by filing a petition for 
reconsideration within two months of. or 
such other time as set in, the decision 
refusing to accept the delayed payment of the 
maintenance fee. Any such petition for 
reconsideration must be accompanied by the 
petition fee set forth in § 1.17(h). After 
decision on the petition for reconsideration, 
no further reconsideration or review of the 
matter will be undertaken by the 
Commissioner. If the delayed payment of the 
maintenance fee is not accepted, the 
maintenance fee and the surcharge set forth 
in § 1.20(i) will be refunded following the 
decision on the petition for reconsideration, 
or after the expiration of the time for filing 
such a petition for reconsideration, if none is 
filed. The fee set forth in § 1.17(h) for filing 
the petition for reconsideration will not be 
refunded unless the refusal to accept and 
record the maintenance fee is determined to 
result from an error by the Patent and 
Trademark Office. 

16. Section 1.445 is emended by 
revising paragraph (a) to read as 
follows: 

§ 1.445 International application filing, 
processing and search fees. 

(a) The following fees and charges for 
international applications are established by 
the Commissioner under the authority of 35 
U S.C. 376: 

(1) A transmittal fee (see 35 U.S.C. 

361(d) and PCT Rule 1*1).$190.00 

(2} A search fee (see 35 U.S.C 361(d) und PCT 
Rule 16) where: 

(i) No corresponding prior United 

States national application with 

basic filing fee has been filed.$600.00 

(ii) A corresponding prior United 
States national application with 

basic filing fee has been filed.$400.00 

(3) A supplemental search fee when 
required, per additional invention 

$160.00 

17. Section 1.482 is amended by 
revising paragraph (a) to read as 
follows: 

§ 1.482 International preliminary 
examination fees. 

(a) The following fees and charges for 
international preliminary examination are 
established by the Commissioner under the 
authority of 35 U.S.C. 376: 

(1) A preliminary examination fee is due on 
filing the Demand: 

(i) Where an international search fee 
as set forth in § 1.445(a)(2) has 
been paid on the international 
application to the United States 
Patent and Trademark Office as an 


International Searching Authority, 
a preliminary examination fee of....$440.00 
(ii) Where the International Searching 
Authority for the international 
application was an authority other 
than the United States Patent and 
Trademark Office, a preliminary 

examination fee of.$650.00 

(2) An additional preliminary examination 
fee when required, per additional invention: 

(i) Where a supplemental search fee as 

set forth in § 1.445(a)(3) has been 
paid on the international 
application to the United States 
Patent and Trademark Office as an 
International Searching Authority 

$140.00 

(ii) Where the International Searching 

Authority for the international 
application was an authority other 
than the United States Patent and 
Trademark Office.$220.00 

18. Section 1.492 is revised to read as 
follows: 

§ 1.492 National stage fees. 

The following fees and charges for 
international applications entering the 
national stage under 35 U.S.C. 371 are 
established by the Commissioner under 35 
U.S.C. 376: 

(a) The basic national fee: 

(1) Where an international preliminary 
examination fee as set forth in § 1.482 has 
been paid on the international application to 
the United States Patent and Trademark 
Office: 

By a small entity (§ 1.9(f)).$310.00 

By other than a small entity.......$620.00 

(2) Where no international preliminary 
examination fee as set forth in § 1.482 has 
been paid to the United States Patent and 
Trademark Office, but an international 
search fee as set forth in § 1.445(a)(2) has 
been paid on the international application to 
the United States Patent and Trademark 
Office as an International Searching 


Authority: 

By a small entity (§ 1.9(f)).$345.00 

By other than a small entity...^..$690.00 


(3) Where no international preliminary 
examination fee as set forth in § 1.482 has 
been paid and no international search fee as 
sel forth in § 1 445(a)(2) has been paid on the 
international application to the United States 
Patent and Trademark Office: 

By a small entity (§ 1.9(f))...$460.00 

By other than a small entity--$920.00 

(4) Where the international preliminary 
examination fee as set forth in § 1.482 has 
been paid to the United States Patent and 
Trademark Office and the international 
preliminary examination report states that 
the criteria of novelty, inventive step (non¬ 
obviousness). and industrial applicability, as 
defined in PCT Article 33 (1) to (4) have been 
satisfied for all the claims presented in the 
application entering the national stage (set* 


§ 1.496(b)): 

By a small entity (5 1.9(f))--$45.00 

By other than a small entity.$90.00 


(5) W'here a search report on the 
international application has been prepared 
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by the European Patent Office or the 


Japanese Patent Office: 

By a small entity (5 1.9(f)).-.$400.00 

By other than a small entity_$800.00 

(b) In addition to the basic national fee. for 
filing or later presentation of each 
independent claim in excess of 3: 

By a small entity (5 1.9(f)).....$36.00 


By other than a small entity......$72.00 

(c) In addition to the basic national fee. for 
filing or later presentation of each claim 
(whether independent or dependent) in 
excess of 20 (Note that $ 1.75(c) indicates 
how multiple dependent claims are 
considered for fee calculation purposes ): 


By a small entity ($ 1.9(f)).$10.00 

By other than a small entity.$20.00 


(d) tn addition to the basic national fee. if the 
application contains, or is amended to 
contain, a multiple dependent claimsfs), per 
application: 

By a small entity (5 1.9(f))___$110.00 

By other than a small entity.$220.00 

(If the additional fees required by paragraphs 
(b). (c). and (d) are not paid on presentation 
of the claims for which the additional fees are 
due, they must be paid or the claims 
cancelled by amendment prior to the 
expiration of the time period set for response 
by the Office of any notice of fee deficiency.) 

(e) Surcharge for filing the basic national fee 
or oath or declaration later than 20 months 
from the priority date pursuant to § 1 494(c) 
or later than 30 months from the priority date 


pursuant to $ 1.495(c): 

By a small entity ($ 1.9(f))—..965.00 

By other than a small entity..$130.00 


(f) For filing an English translation of 
an international application later 
than 20 months after the priority 
date (§ 1.494(c)) or filing an English 
translation of the international 
application or of any annexes to 
the international preliminary 
examination report later than 30 
months after the priority date 
(§§ 1.495 (c) and (e))—....$130.00 

19. Section 1.740 is amended by 
revising paragraph (aXl4) to read as 
follows: 

§ 1.740 Application for extension of patent 
term. 

(«)••* 

(14) The prescribed fee for receiving and 
acting upon the application for extension (see 
§ 1.20(j)). 

• * • • • 

20. Section 1.770 is revised to read as 
follows: 

§ 1.770 Express withdrawal of application 
for extension of patent term. 

An application for extension of patent term 
may be expressly withdrawn before a 
determination is made pursuant to 5 1.750 by 
filing in the Office, in duplicate, a written 
declaration of withdrawal signed by the 
owner of record of the patent or its agent. An 
application may not be expressly withdrawn 
after the date permitted for response to the 
final determination on the application. An 
express withdrawal pursuant to this section 
is effective when acknowledged in writing by 
the Office. The filing of an express 


withdrawal pursuant to this section and its 
acceptance by the Office docs not entitle 
applicant to a refund of the filing fee 
(§ 1.20(H) or any portion thereof. 

PART 2—RULES OF PRACTICE IN 
TRADEMARK CASES 

1. The authority citation for part 2 
continues to read as follows: 

Authority: 15U.S.C. 1123: 35 U.S.C. 6. 
unless otherwise noted. 

2. Section 2.6 is revised to read as 
follows: 

§ 2.6 Trademark fees. 

The following fees and charges are 
established by the Patent and 
Trademark Office for trademark cases: 

(a) Trademark process Fees. 

(1) For filing an application, per class...S200.00 


(2) For filing an amendment to allege 
use under section 1(c) of the Act 

per class. $100.00 

(3) For filing a statement of use under 
section 1(d)(1) of the Act per 

class....$100.00 

(4) For filing a request under section 
1(d)(2) of the Act for a six-month 
extension of time for filing a 
statement of use under section 

1(d)(1) of the Act. per class.$100 00 


(5) For filing an application for renewal 

of a registration, per class-$300.00 

(6) Additional fee for filing a renewal 

application made within three 
months after the expiration of the 
registration, per class.$100.00 

(7) For filing to publish a mark under 

section 12(c), per class-$100.00 

(8) For issuing a new certificate of 
registration upon request of 

assignee. $100.00 

(9) For a certificate of correction of 

registrant's error.. S100.00 

(10) For filing a disclaimer to a 

registration.... $100.00 

(11) For filing an amendment to a 

regi s t ration__.$100.00 

(12) For filing an affidavit under 5 8 of 

the Act per clsss. $100.00 

(13) For filing an affidavit under § 15 of 

the Act. per class.$100.00 

(14) For filing a combined affidavit 
under 55 8 and 15 of the Act, per 

class.$200.00 

(15) For petitions of the 

Commissioner.$100.00 

(16) For filing a petition to cancel, per 

class. $200.00 

(17) For Filing a notice of opposition, 

per class.$200.00 

(18) For ex parte appeal to the 
Trademark Trial and Appeal 

Board, per class.$100.00 

(b) Trademark service fees. 

(1) For printed copy of registered mark, copy 
only 

(i) Regular service—. $3.00 

(ii) Expedited local service............ $6.00 

(iii) Expedited service for copy ordered 
by electronic ordering service and 
delivered to the customer within 

two work days...$25.00 


(2) Certified or uncertified copy of trademark 
application as filed: 

(i) Regular service_$12.00 

(ii) Expedited local service..$24.00 

(3) Certified or uncertified copy of a 

trademark-related file wrapper and 
contents-$5000 

(4) Certified copy of a registered mark, 
showing title and/or status: 

(ii) Regular service......- $10.00 

(ii) Expedited local service.$20.00 

(5) Certified or uncertified copy of 
trademark records, per document 
except as otherwise provided in 

this section.$25.00 

(6) For recording each trademark assignment, 
agreement or other paper relating to the 
property in a registration or application 

(i) First property in a document.$40.00 

(ii) For each additional property in the 

same document. $25.00 

(7) For assignment records, abstract of 
title and certification, per 

regi stra t ion... S20.00 

(8) Marginal, cost paid in advance, far 
each hour of terminal session time, 
including print time, using T- 
Search capabilities, prorated for 
the actual time used. The 
Commissioner may waive the 
payment by an individual for 
access to T-Search upon a showing 
of need or hardship, and if such 


waiver is in the public interest......$40.00 

(9) Self-service copy charge, per page.$0.25 

(10) Labor charges for serv ices, per 

hour or fraction thereof...$30.00 


(11) For items and services that the 
Commissioner finds may be 
supplied, for which fees are not 
specified by statute or by this part, 
such charges as may be 
determined by the Commissioner 
with respect to each such item or 
service....._Actual Cost 

Dated: December 10,1991. 

Harry F. Manbeck, ]r. t 

Assistant Secretary and Commissioner of 

Patents and Trademarks. 

Note: The following appendix will not 
appear in the Code of Federal Regulations. 

Appendix A—Patent Cooperation 
Treaty Update 

The International Bureau of the World 
Intellectual Property Organization has 
informed the U.S. Patent and Trademark 
Office that, due to a decision of the 
Assembly of the PCT Union taken 
during its meeting from 23 September 
1991 to 02 October 1991, the amount of 
the international fees for international 
applications will increase, effective 01 
January' 1992. 

Effective 01 January 1992, the amount 
of the international fees for international 
applications filed in the United States 


Receiving Office will be: 

Basic fee (first 30 pages).$525.00 

Basic Supplemental fee (for each page 

over 30).$10.00 

Designation fee (per country or region 
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up to 10) ......127.00 

Handling fee.$161.00 

The fees charged by the U.S. Patent 
and Trademark Office, including PCT 
fees other than those listed above, are 
adjusted on December 16.1991 except 
for for fees set under 37 CFR 1.445(a) 
and 1.482(a) which will be effective on 
December 27.1991. (Refer to appendix B 
for specific effective dates.) 

Note: The following appendix will not 
appear in the Code of Federal Regulations. 

Appendix B—Patent Cooperation Treaty 
(PCT) Information 

For information concerning PCT 
member countries, see the notice 
appearing in the Official Gazette at 1126 
O.G. 2. on May 7,1991. 

For the use of European Patent Office 
as an International Searching Authority 
for international applications filed in the 
United States Receiving Office, see the 
notice appearing in the Official Gazette 
at 1022 O.G. 52. on September 28.1982. 

For use of the European Patent Office 
as an International Preliminary 
Examining Authority for international 
applications filed in the United States 
Receiving Office, see the notices 
appearing in the Official Gazette at 1080 
O.G. 2. on July 7.1987, and at 1091 O.G. 

2. on June 7,1988. There is no longer a 
limit on the number of such 
international applications accepted for 
International preliminary examination 
by the European Patent Office; see the 
notice appearing at 1116 O.G. 32. on July 
17. 1990. 

The search fee of the European Patent 
Office was changed on July 1,1991, due 
to a difference in the exchange rate of 
the U.S. dollar in relation to the German 
mark, and was announced in the Official 
Gazette at 1126 O.G. 76. on May 28. 

1991. 

International fees will be changed on 
January 1, 1992. due to a decision of the 
Assembly of the PCT Union taken 


during its meeting from 23 September 
1991 to 02 October 1991. as described 
below under “International fees.” 

Certain domestic PCT fees and 
charges for International Search and 
Preliminary Examination have been 
changed effective December 16,1991. as 
described below under “U.S. National 
Stage fees.” 

The current schedule of PCT fees (in 
U.S. dollars) is as follows: 




Effective 

Date 

Transmittal fee:... 

$190.00 


Search Fee 

U.S. Patent and Trade¬ 
mark Office (USPTO) 
as International Search¬ 
ing Authonty (ISA): 

No corresponding poor 
U S national applica¬ 
tion Med.-.. 

$600 00 

12/27/91 

Corresponding pnor 

U.S national applica¬ 
tion filed___ 

$400.00 

12/27/91 

Supplemental search 
fee. per additional in¬ 
vention.. 

$160.00 

12/27/91 

European Patent Office 
as ISA__ 

$1,320.00 

8/1/91 


Noto: The following appendix will not 
appear in the Code of Federal Regulations 




Effective 

Date 

Preliminary examination fee 
USPTO as International 
Preliminary Examining 
Authonty (IPEA): 

Search fee paid to 
USPTO as ISA. 

$440 00 

12/27/91 

Additional examina¬ 
tion fee. per addi¬ 
tional invention_ 

$140.00 

12/27/91 

ISA not the USPTO... 

$650 00 

12/27/91 

Additional examina¬ 
tion fee. per addi¬ 
tional invention. 

$220.00 

12/27/91 

International fees: 

Basic fee.. 

$525 00 

1/1/92 




Effective 

Date 

Basic Supplemental fee 
(for each page over 
30). 

$10 00 

1/1/92 

Designation fee per 
country or region for 
the first 10 national or 
regional offices. 

$127.00 

1/1/92 

Designation fee for 11th 
and subsequent desig 
nations. 

No 



Charge 

1/1/92 

Handling fee. 

$161.00 

1/1/92 


U.S National Stage 
fees 

Small 

entity 

Regular 

Effec¬ 

tive 

Date 

USPTO was IPEA. 

USPTO was ISA but 

$310.00 

$620 00 

• 

not IPEA. 

USPTO was neither 

$34500 

$690.00 


ISA nor IPEA.. 

USPTO was IPEA 
and all claims 
presented satisfied 
provisions of PCT 

$460.00 

$920.00 


Article 33(2) to (4).... 
For each independent 
claim in excess of 

$45.00 

$90 00 


3. 

For each Claim in 

$36.00 

$72.00 

' 

excess of 20.. 

For each application 
containing a 
multiple dependent 

$10.00 

$20.00 


claim.. 

Surcharge for filing 
national fee or oath 
or declaration after 
the time limit 
applicable under 

PCT Article 22 or 

$11000 

$220.00 

• 

39(1).- 

Processing fee for 
filing English 
translation after the 
time limit applicable 
under PCT Article 

$6500 

$130 00 

0 

22 or 39(1). 

For filing with EPO/ 

$130 00 

$130.00 

• 

JPO search report. J 

$400 00 

$80000 

* 


* The effective date »s December 16. 1991 


BILLING CODE 3510-16-M 
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Comparison of Existing and Final Fee Amounts 
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37 CFR Section 
Final Existing 

DESCRIPTION 

Apr 17 
1989 

FEE AMOUNT 

Nov 5 

1990 

December 

1991 

1 16(a) 

1 16(a) 

Basic Filing Fee 

$370 

$630 

$690 

1 16(a) 

1.16(a) 

Basic Filing Fee (Small Entity) 

$165 

$315 

$345 

1 16(b) 

1 16(b) 

Independent Claims 

$36 

$60 

$72 

1 16(b) 

1 16(b) 

Independent Clam s (Small Entity) 

$18 

$30 

$36 

1 16(c) 

1 16(c) 

Claims in Excess of 20 

$12 

$20 

$20 

l 16<c) 

1 16(c) 

Claims in Excess of 20 (Small Entiiy) 

$o 

$10 

$10 

1 16(d) 

1 16(d) 

Multiple Dependent Claims 

$120 

$200 

$220 

1 16(d) 

1 16(d) 

Multiple Dependent Claims (Small Entity) 

$60 

$100 

$110 

V 16(e) 

1 16(e) 

Surcharge - Late Filing Fee 

$120 

— 

$130 

1.16(e) 

1 16(e) 

Surcharge - Late Filing Fee (Small Entity) 

$60 

— 

$65 

1 16(f) 

1 16(f) 

Design Filing Fee 

$150 

$250 

$280 

1 16(1) 

1 16(f) 

Design Filing Fee (Small Entity) 

$75 

$125 

$140 

1 16(g) 

1 16(9) 

Plani Filing Fee 

$250 

$420 

$460 

1 16(g) 

1 16(g) 

Plant Filing Fee (Small Entity) 

$125 

$210 

$230 

1.16(h) 

1 16(h) 

Reissue Filing Fee 

$370 

$630 

$690 

1 16(h) 

1.16(h) 

Reissue Filing Fee (Small Entiiy) 

$185 

$315 

$345 

1 16(i) 

116(1) 

Reissue Independent Claims 

$36 

$60 

$72 

1 16(i) 

1.16(i) 

Reissue Independent Claims (Small Entity} 

$18 

$30 

$36 

' 16(|) 

1 160) 

Reissue Claims in Excess of 20 

$12 

$20 

$20 

1 16(j) 

1 • 16(j) 

Reissue Claims in Excess ol 20 (Small Entity) 

$6 

$10 

$10 

1 17(a) 

1.17(a) 

Extension - First Month 

$62 

$100 

$110 

1 17(a) 

1.17(a) 

Extension - First Month (Small Entity) 

$31 

$50 

$55 

1.17(b) 

1.17(b) 

Extension - Second Month 

$180 

$300 

$350 

1 17(b) 

1 17(b) 

Extension - Second Month (Small Entity) 

$90 

$150 

$175 

1 17(c) 

1 17(c) 

Extension ■ Third Month 

$430 

$730 

$810 

1.17(c) 

1 17(c) 

Extension * Third Month (Small Entity) 

$215 

$365 

$405 

1.17(d) 

117(d) 

Extension - Fourth Month 

$680 

$1,150 

$1,280 

1 17(d) 

1 17(d) 

Extension • Fourth Month (Small Ennty) 

$340 

$575 

$640 

1.17(e) 

1 17(e) 

Notice cf Appeal 

$140 

$240 

$260 

1 17(e) 

1.17(e) 

Notice of Appeal (Small Entity) 

$70 

$120 

$130 

1.17(1) 

1.17(f) 

Filing a Brief 

$140 

$240 

$260 

1 17(J) 

1.17(f) 

Filing a Brief (Small Entity) 

$70 

$120 

$130 

1.17(9) 

1 17(9) 

Request for Oral Hearing 

$120 . 

$200 

$220 

1 17(3) 

1 17(9) 

Request lor Oral Hearing (Small Entity) 

$60 

$100 

$110 

1.17(h) 

1 17(h) 

Petition - Noi All Inventors 

$120 

— 

$130 

1.17(h) 

1.17(h) 

Pel it ion - Correction of Inventorship 

$120 

— 

$130 

1.17(h) 

1.17(h) 

Petition - Decision on Questions 

$120 

— 

$130 

1.17(h) 

1 17(h) 

Petition - Suspend Rules 

$120 

— 

$130 

1.17(h) 

1.17(h) 

Petition - Expedited License 

$120 

— 

$130 

1 17(h) 

1.17(h) 

Petition Scope of License 

$120 


$130 

1 17(h) 

1.17(h) 

Petition - Retroactive License 

$120 

— 

$130 

1 17(h) 

1.17(h) 

Petition • Refusing Maintenance Fee 

$120 

— 

$130 

1 17(h) 

1.17(h) 

Petition • Refusing Maintenance Fee Expired Patent 

$120 

— 

$130 

1 17(h) 

117(h) 

Petition Interference 

$120 

— 

$130 

1.17(h) 

1.17(h) 

Petition Reconsider Interference 

$120 

— 

$130 

1.17(h) 

1.17(h) 

Petition Late Filing of Interference 

$120 

— 

$130 

1.17(h) 

1 17(h) 

Petition - Refusal to Publish SIR 

$120 

— 

$130 


NOTE The November 5. 1990. column applies only to certain lee amounts. 

Dashes indicate no change to the April 1989 fee amounts on November 5. 1990 
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Comparison of Existing and Final Fee Amounts Appendix C 

Page 2 


37 CFR Section 
Final Existing 

DESCRIPTION 

Apr 17 
1989 

FEE AMOUNT 

Nov 5 

1990 

December 

1991 

1 17{.)(1) 

1 17(0(1) 

Petition - For Assignment 

Si 20 

_ 

$130 

1 17(i)<1> 

1 17{0(1> 

Petition - For Application 

Si 20 


$130 

1 17(.)<1) 

1 17(i)(1) 

Petition - Late Priority Papers 

S120 

— 

$130 

1 17(i)(1) 

1 17(i)(1) 

Petition - Suspend Action 

S120 


$130 

1 17(0(1) 

1 17(0(1} 

Petition - Divisional Reissues lo Issue Separately 

$120 

— 

$130 

t 17(0(1) 

1 17(0(1) 

Petition For Interference Agreement 

SI 20 

— 

$130 

1 17(0(M 

1 17(0(1) 

Peiilion Amendmeni Alter Issue 

SI 20 

_ 

$130 

1 17(0(1) 

1 17(0(1) 

Peiition - Withdrawal Alter Issue 

$120 


$130 

1 17(0(1) 

1 17(1)0) 

Peiilion Defer Issue 

$120 

—. 

$130 

1 17(i)(1> 

1 17(0(1) 

Peiition Issue lo Assignee 

$120 

~T 

$130 

1 17(0(1) 

1 17(0(1) 

Peiilion - Accord a Filing Date Under §1 53 

$120 

— 

$130 

1 17(0(1) 

1 17(f)(1) 

Petition - Accord a Filing Date Under §i 60 

$120 

— 

$130 

1 17(0(1) 

1 17(0(1) 

Peiilion Accord a Filing Date Under §1 62 

$120 

... 

$130 

1 17(0(2) 

1 17(0(2) 

Peiilion - Make Application Special 

$80 


$130 

t 17(j) 

1.17(|) 

Peiilion - Public Use Proceeding 

$1,200 

... 

$1,310 

1 17(k) 

1 17(M 

Non-English Specification 

$30 


$130 

1 17(1) 

1.17(1) 

Petition - Revive Abandoned Appl 

$62 

$100 

$110 

1 17(1) 

1 17(1) 

Peiition - Revive Abandoned Appl (Small Entity) 

$31 

$50 

$55 

1 17(mf 

1 I7(m) 

Petition - Revive Unintentionally Abandoned Appl 

S620 

$1,050 

$1,130 

1 17(m) 

1 17(m) 

Petition - Revive Unintent Abandoned Appl (Small Entity) 

$310 

$525 

$565 

1 17(n) 

1 17(n) 

SIR - Prior to Examinees Action 

$400 

... 

$790 

1 17(ol 

1 17(o) 

SIR - After Examiner's Action 

$800 


$1,580 

1 18(a) 

1 18(a) 

Issue Fee 

$620 

$1,050 

$1,130 

1 18(a) 

1 18(a) 

Issue Fee (Small Entity) 

$310 

$525 

$565 

1 18(b) 

1 18(b) 

Design Issue Fee 

$220 

$370 

$400 

1 18(b) 

1 10(b) 

Design Issue Fee (Small Entity* 

$110 

$185 

$200 

1 18(C) 

1.18(c) 

Plant Issue Fee 

$310 

$520 

$570 

1 18(c) 

1 18(c) 

Plant Issue Fee (Small Entity* 

$155 

$260 

$285 

1 i9(a)C)(i) 

1 19(a(1) 

Copy o! Patent 

$1 50 

— 

$3 

1 19(a)(1)(H) 

1 19(a)(5) 

Paient Copy - Expedited Local Service 

$3 

... 

$6 

1 19(a)(l)(iii) 

1 19(a)(6) 

Paleni Copy Ordered Via EOS Expedited Service 

$25 

... 

$25 

1 19(a)(2) 

1 19(a)(2) 

Planl Paleni Copy 

$10 

... 

$12 

1 19(a)(3)(l) 

1 19(a)(4) 

Copy of Utility Patent or SIR m Color 

$20 

— 

$24 

1 19(b)(1)(f) 

f 19(b)(1) 

Certified Copy of Patent Application as Filed 

$10 


$12 

1 I9(b)( 1 )(i) 

1 19(b)(4) 

Certified Copy of Patent Application as Filed. Expedited 

$20 

... 

$24 

1 19(b)(2) 

1 19(b)(2) 

Ceri or Uncert Copy of Patent Related File Wrapper/Contents 

$170 


$150 

1 19(b)(3) 

1 19(b)(5) 

Cert or Uncert Copies of Office Records, per Document 

$3 

... 

$25 

1 19(b)(4) 

1 19(b)(6) 

For Assignment Records Abstract of Title and Certification 

$15 

... 

$20 

1 19(C) 

1.19(C) 

Library Service 

$50 

— 

$50 

1 19(d) 

1 19(d) 

List of Patents in Subclass 

$2 


$3 

1 19(e) 

1 19(e) 

Uncertified Statement Status of Maintenance Fee Payment 

$5 

... 

$10 

1 19(f) 

1 19(f) 

Copy of Non-U S Paienf Document 

$10 

— 

$12 

1 19(g) 

1 19(g) 

Comparing and Certifying Copies. Per Oocument. Per Copy 

$10 

... 

$25 

1 19(h) 

1 19(h) 

Duplicate or Corrected Filing Receipt 

$15 

... 

$20 

1 20(a) 

1 20(a) 

Ceriilicaie of Correction 

$60 

— 

$70 

1 20(b) 

1 20(b) 

Peiilion - Correction ol Inventorship 

$120 

— 

$130 

1 20(c) 

1 20(c) 

Reexamlnaiion 

$2 000 

v— 

$2,180 

1 20(d) 

1 20(d) 

Statutory Disclaimer 

$62 

S100 

$110 

1 20(d) 

1 20(d) 

Statutory Disclaimer (Small Entity) 

$31 

$50 

$55 


NOTE The November 5, 1990, column applies only lo certain lee amounts. 

Dashes indicate no change to the April 1989 lee amounts on November 5. 1990 
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37 CFR Section 

Final Existing DESCRIPTION 


Apr 17 
1989 

FEE AMOUNT 

Nov 5 

1990 

December 

1991 

i 20(e) 

1 20(e) 

1 20(f) 

! 20(f) 

1 20(g) 

1 20(g) 

1 20(h) 

Maintenance Fee - 3 5 Years 

Maintenance Fee 3 5 Years (Small Entity) 

Maintenance Fee * •* 7 5 Years 

Maintenance Fee - 7 5 Years (Small Entity) 

Maintenance Fee - 11 5 Years 

Maintenance Fee 115 Years (Small Entity) 

Surcharge • Maintenance Fee 6 Months 




.$900 

$450 

$1,810 

S9C5 

$2,730 

$1,365 

$130 

1 20(h) 

Surcharge Maintenance Fee 6 Months (Small Entity) 


• • 

... 

$65 

1 20(i) 

1 20(m) Surcharge • Maintenance Alter Expiration 


$550 

... 

$600 

1 20(|) 

1 20(n) Extension ol Term of Paiont 


$600 

... 

$1,000 

1 21(a)(1) 

1 21(a)(1) Admission lo Examinahon 


$270 

— 

$290 

1 21(a)(2) 

1 21(a)(2) Registration to Practice 


$90 

— 

$100 

1 21(a)(3) 

1 21(a)(3) Reinstatement to Practice 


$10 

... 

$15 

1 21(a)(4) 

1.21(a)(4) Certificate ol Good Standing 


$10 


$10 

1 21(a)(4) 

1 21(a)(4) Ceniticate ol Good Standing. Suitable Framing 


$100 

... 

$20 

1 21(a)(5) 

1 21(a)(5) Review ol Decision ol Director OED 


$100 

— 

$120 

1 21(a)(6) 

1 21(a)(6) Regrading of Examination 


$100 

— 

$120 

1 21<M<1> 

1 21(b)(1) Establish Deposit Account 


$10 

— 

$10 

1 21(b)(2) 

1 21(b)(2) Service Charge Below Minimum Balance 


$20 


$20 

1 21(b)(3) 

1.21(b)(3) Service Charge Below Minimum Balance 


$20 

— 

$20 

1 21(C) 

1 21(c) Filing a Disclosure Document 


$6 


$10 

1 21(d) 

1 21(d) Box Rental 


$50 

... 

$50 

1 21(e) 

1 21(e) International Type Search Report 


$30 

— 

$35 

1 21(g) 

Self Service Copy Charge 


$0 15 

— 

$0 25 

1 21(h) 

1 21(h) Recording Patent Propeity 


$8 

— 

$40 

1.21(1) 

1.21(f) Publication in the OG 


$20 

— 

$20 

1 21 (j) 

Labor Charges lor Services 


..4 


$30 

1 21(k) 

1 21(k) Unspecified Other Services 


Actual Cost 

... 

Actual Cost 

1 21(1) 

1 21(1) Retaining Abandoned Application 


$120 

— 

$130 

1 21(m) 

1 21 (m) Processing Returned Checks 


$50 

— 

$50 

1 21(n) 

1 21 (n) Handling Fee - Incomplete Application 


$20 

— 

$130 

1 21(o) 

1 21(o) Terminal Use APS TEXT 


$40 

... 

$40 

1 24 

1 296. 

1 24 Coupons lor Patent Copies 

1 296 Handling Fee - Withdrawal SIR 


$1 50 
$120 


$3 

$130 

1 445(a)(1) 

1 445(a)(1) Transmittal Fee 


$170 

— 

$190 

1 445(a)(2)(i) 

1 445(a)(2) PCT Search Fee No U S Application 


$550 

— 

$600 

1 445(a)(2)(ii) 

1 445(a)(2) PCT Search Fee - Prior U S Application 


$380 


$400 

1 445(a)(3) 

1 445(a)(3) Supplement! Search 


$150 

— 

$160 

1 482(a)(1)(i) 

1 482(a)(1) Preliminary Exam Fee 


$400 

— 

$440 

1.482(a)(1)(ii) 

1 482(a)(1) Preliminary Exam Fee 


$600 

— 

$650 

1 482(a)(2)(i) 

1 482(a)(2) Additional Invention 


$130 

-- 

$140 

1 482(a)(2)(ii) 

1 482(a)(2) Additional Invention 


$200 

— 

$220 

1 492(a)(1) 

1 492(a)(1) Preliminary Examining Authority 


$330 

— 

$620 

1.492(a)(1) 

1 492(a)(1) Preliminary Examining Authority (Small Entity) 


$165 

— 

$310 

1.492(a)(2) 

1 492(a)(2) Searching Authority 


$370 

- — 

$690 

1 492(a)(2) 

1 492(a)(2) Searching Authority (Small Entity) 


$185 


$345 

1 492(a)(3) 

1.492(a)(3) PTO Not ISA nor IPEA 


$500 

*“ 

$920 

1 492(a)(3) 

1 492(a)(3) PTO Noi ISA nor IPEA (Small Entity) 


$250 

— 

$460 

1 492(a)(4) 

1 492(a)(4) Cla.ms IPEA 


$50 


$90 

1 492(a)(4) 

1 492(a)(4) Claims • IPEA (Small Entity) 


$25 

— 

$45 

1 492(a)(5) 

Filing with EPO/JPO Search Report 


— 

— 

$800 

1 492(a)(5) 

Filing with EPO JPO Search Report (Small Entity) 


-*• 

— 

$400 

1 492(b) 

1 492(b) Claims - Extra Individual (Over 3) 


$36 

— 

$72 

1 492(b) 

1 492(b) Claims - Extra Individual (Over 3) (Small Entity) 


$18 


$36 


* Revised small and large entity maintenance fees are applicable to all applications tiled on or after December 12. 1980 H R 3531 combine 
maintenance lees established under Pub L 96 517 with maintenance fees set under PL 97 247. 

Only maintenance fees set under Pub L 97-247 were affected by November 5. 1090 surcharge. 


•* ComHnes surcharge for payment ol maintenance lees during the 6 month grace period under Pub L 96 517 and surcharge sot under Pub L 


t Effective December 27. 1991 
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37 CFR Section 
Final Existing 

DESCRIPTION 

Apr 17 
1989 

FEE AMOUNT 

Nov 5 
1990 

December 

1991 

1 492(c) 

1 492(C) 

Claims - Extra Total (Over 20) 

$12 

_ 

$20 

1 492(C) 

1 492(c) 

Claims - Extra Total (Over 20) (Small Entity) 

$6 

— 

$10 

1 492(d) 

1 492(d) 

Claims Multiple Dependents 

$120 

— 

$220 

1 492(d) 

1 492(d) 

Claims Multiple Dependents (Small Entity) 

$60 

— 

$110 

1 492(e) 

1 492(e) 

Surcharge 

$120 

— 

$130 

1 492(e) 

1 492(e) 

Surcharge (Small Entity) 

$60 

— 

$65 

1 492(f) 

1 492(1) 

English Translation - Alter 20 Months 

$30 

_ 

$130 

26(a)(1) 

2.6(3) 

Application tor Registration. Per Class 

$175 

— 

$200 

2.6(a)(2) 

2.6(U) 

Amendment to Allege Use. Per Class 

$100 

— 

$100 

2 6(a)(3) 

2.6(u) 

Statement of Use. Per Class 

$100 


$100 

26(a)(4) 

2 6(v) 

Extension for Filing Statement ol Use. Per Class 

$100 


$100 

26(a)(5) 

26(b) 

Application lor Renewal. Per Class 

$300 


$300 

26(a)(6) 

2 6(S) 

Surcharge lor Late Renewal. Per Class 

$100 

_ 

$100 

2.6(a)(7) 

26(c) 

Publication of Mark Under §12(C), Per Class 

$100 

_ 

$100 

2 6(a)(8) 

2 6(d) 

Issuing New Certificate ot Registration 

$100 

— 

$100 

26(a)(9) 

26(e) 

Certificate of Correction ol Registrant's Error 

$100 

— 

$100 

26(a)(10) 

2 6(1) 

Filing Disclaimer to Registration 

$100 

— 

$100 

2 6{a)(11) 

26(g) 

Filing Amendment to Registration 

$100 

— 

$100 

26(a)(12) 

26(h) 

Filing Affidavit Under Section 8. Per Class 

$100 

— 

$100 

2.6(a)(13) 

2 6(f) 

Filing Affidavit Under Section 15. Per Class 

$100 


$100 

26<a)(14) 

2 6(j) 

Filing Affidavit Under Sections 8 & 15 Per Class 

$200 


$200 

26(a)(15) 

26(k) 

Petitions to the Commissioner 

$100 

— 

$100 

2.6(a)(16) 

2.6(1) 

Petition to Cancel. Per Class 

$200 

— 

$200 

26(a)(17) 

26(1) 

Notice ol Opposition. Per Class 

$200 

— 

$200 

2 6(a)(18) 

2 6(m) 

Ex Parte Appeal to the TTAB. Per Class 

$100 


$100 

26(b)(1)(f) 

2.6(h) 

Copy ol Registered Mark 

$1 50 


$3 

2 6(b)(1)(ii) 


Copy ol Registered Mark. Expedited 

$1 50 


$6 

2 6(b)(1)(iii) 


Copy ol Registered Mark Ordered Via EOS. Expedited Svc 

— 

— 

$25 

26(b)(2)(f) 


Certified Copy of TM Application as Filed 



$12 

2 6(b)(2)(ii) 


Certified Copy of TM Application as Filed. Expediied 

... 

— 

$24 

26(b)(3) 


Cert or Uncert Copy ot TM Related File Wrapper Contents 



$50 

26(b)(4)(f) 

26(0) 

Cen Copy of Registered Mark. Title or Status 

$6 50 

— 

$10 

2 6(b)(4)(ff) 


Cen Copy ol Registered Mark. Title or Status Expedited 

$6 50 

— 

$20 

2 6(b)(5) 

26(0) 

Certified or Uncertified Copy of TM Records 

$3 50 

— 

$25 

2 6(b)(6) 

2 6(q) 

Recording Trademark Property. Per Mark. Per Document 

$8 

— 

$40 

26(b)(6) 


For Second and Subsequent Marks in Same Document 


— 

$25 

26(b)(7) 

2 6(f) 

For Assignment Records. Abstracts ot Title and Certification 

$12 

— 

$20 

26(b)(8) 

2 6(w) 

Terminal Use T-SEARCH 

$40 

— 

$40 

26(b)(9) 


Sell Service Copy Charge 

— 

— 

$0 25 

2.6(b)(10) 


Labor Charges tor Services 

— 

— 

$30 

2 6(b)(11) 

2-6(1) 

Unspecified Other Services 

Actual Cost 

— 

Actual Cost 

1 19(g) 


Comparing and Certifying Copies, per Document, per Copy 

— 

— 

$25 

1 24 


Trademark Coupons 

$1.50 

— 

$3 


NOTE The November 5. 1990. column applies only to certain lee amounts 

Dashes indicate no change to the April 1989 tee amounts on November 5. 1990 


|KR Doc. 91-29887 Filed 12-11-91; 9:35 am| 

BILLING CODE 3510-1S-C 

















c 


Friday 

December 13, 1991 







Part IV 

Department of 
Health and Human 
Services 

Centers for Disease Control 

Human Immunodeficiency Virus 
Prevention; Notices of Availability of 
Funds 



Revision of Requirements for Content of 
HIV/AIDS-Related Materials; Notice 



























65162 


Federal Register / Vol. 56, No. 240 / Friday, December 13, 1991 / Notices 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control 

l Announcement No. 201J 

Public Health Conference Support 
Cooperative Agreement Program for 
Human Immunodeficiency Virus (HIV) 
Prevention 

Introduction 

The Centers for Disease Control 
(CDC). the Nation’s prevention agency, - 
announces the availability of funds in 
fiscal year 1992 for the Public Health 
Conference Support Cooperative 
Agreement Program related to Human 
Immunodeficiency Virus (HIV) 
educational and prevention programs. 
The Public Health Service (PHS) is 
committed to achieving the health 
promotion and disease prevention 
objectives of Healthy People 2000, a 
PHS-led national activity to reduce 
morbidity and mortality and improve the 
quality of life. This announcement is 
related to the priority area of HIV 
Infection. (For ordering a copy of 
Healthy People 2000, see the section 
where to obtain additional information.) 

Authority 

This program is authorized under sections 
301 (42 U.S.C. 241) and 317 (42 U.S.C. 247b) of 
the Public Health Service Act. as amended. 
Program regulations are set forth in 42 CFR 
part 52, entitled “Grants For Research 
Projects," as amended. 

Eligible Applicants 

Eligible applicants include nonprofit 
and for-profit organizations. Thus, 
universities, colleges, research 
institutions, hospitals, public and private 
organizations, community-based and 
national/regional organizations, state 
and local government agencies, and 
small, minority and woman-owned 
businesses are eligible for these 
cooperative agreements. 

Availability of Funds 

Approximately $255,000 will be 
available in Fiscal year 1992 to fund 
approximately 10 to 15 awards. The 
awards will average $22,000 and will be 
funded with a 12-month budget and 
project period. The funding estimate 


outlined above may vary and is subject 
to change, based on the availability of 
funds. Awards will initially be made on 
a contingency basis as described below 
under "Purpose.” 

The following are examples of the 
most frequently encountered costs 
which may or may not be charged to the 
cooperative agreement: 

1. As approved, funds may be used for 
direct cost expenditures: Salaries, speaker 
fees, rental of equipment registration fees, 
transportation cost Inot to exceed economy 
class fares) for non-federal employees. 

2. Funds may not be used for the purchase 
of equipment, payments of honoraria, 
organizational dues, entertainment/personal 
expenses, cost of travel and payment of a 
full-time federal employee, for per diem or 
expenses other than local mileage for load 
participants. 

3. Funds may not be used for 
reimbursement of indirect costs. 

4. Although the practice of handing out 
novelty items at meetings is often employed 
in the private sector to provide participants 
with souvenirs, federal funds cannot be used 
for this purpose. 

Purpose 

The purpose of the HIV-related 
conference support cooperative 
agreement is to provide partial support 
for non-federal conferences in order to 
stimulate efforts to prevent the 
transmission of HIV. CDC will 
collaborate in conferences that 
specifically focus on preventing HIV 
transmission. Because conference 
support by CDC creates the appearance 
of CDC co-sponsorship, there will be 
active participation by CDC in the 
development and approval of those 
portions of the agenda supported by 
CDC funds. In addition, the CDC will 
reserve the right to approve or reject the 
content of the full agenda, speaker 
selection, and site selection. The CDC 
funds will not be expended for non- 
approved portions of meetings. 
Contingency awards will be made 
allowing usage of only 10% of the total 
amount to be awarded until a final full 
agenda is approved by CDC. This will 
provide funds for costs associated with 
preparation of the agenda. The 
remainder of funds will be released only 
upon approval of the Final full agenda. 
CDC reserves the right to terminate co¬ 


sponsorship if it does not concur with 
the final agenda. 

Program Requirements 

The CDC will provide support for 
conferences that are: (1) Directed to 
local, state, national, or international 
personnel contributing to HIV 
prevention efforts; and (2) focused on 
the application of research/evaluation 
Findings to intervention efforts or the 
application of these prevention efforts to 
groups whose behaviors place them at 
risk for HIV infection. 

Topics concerned with issues and 
areas other than HIV preparation should 
be directed to other public heaith 
agencies. 

The activities related to the 
development of HIV prevention 
conferences require substantial CDC 
collaboration and involvement. In 
conducting activities to achieve the 
purpose of the program, the recipient 
shall be responsible for conducting 
activities under A., below, and CDC will 
be responsible for conducting activities 
under B., below: 

A. Recipient Activities 

1. Manage all activities related to 
program content (e.g., objectives, topics, 
attendees, session design, workshops, 
special exhibits, speakers, fees, agenda 
composition and printing). Many of 
these items may be developed in concert 
with assigned CDC project personnel. 

2. Provide draft copies of the agenda 
and proposed ancillary activities to CDC 
for approval. Submit copy of final 
agenda and proposed ancillary activities 
to CDC for approval. 

3. Determine and manage all 
promotional activities (e.g., title, logo, 
announcements, mailers, press, etc.). 
CDC must review and approve of any 
materials with reference to CDC 
involvement or support. 

4. Manage all registration processes 
with participants, invitees, and 
registrants (e.g., travel, reservations, 
correspondence, conference materials 
and hand-outs, badges, registration 
procedures, etc.). 

5. Plan, negotiate, manage conference 
site arrangements, including all audio¬ 
visual needs. 

6. Develop and conduct education and 
training programs on HIV prevention. 
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7. Participate in the analysis of data 
from conference activities that pertain to 
the impact on HIV prevention. 

8. Collaborate with CDC staff in 
reporting and disseminating results and 
relevant HIV prevention education and 
training information to appropriate 
federal, state, and local agencies, health 
care providers; HIV/AIDS prevention/ 
service organizations; and the general 
public. 

R. CDC Activities 

1. Provide technical assistance 
through telephone calls, correspondence 
and site visits in the areas of program 
agenda development, implementation, 
and priority setting related to the 
cooperative agreement. 

2. Provide scientific collaboration for 
appropriate aspects of the program, 
including selection of speakers, 
pertinent scientific information on risk 
factors for HIV infection, preventive 
measures, and program strategies for the 
prevention of HIV infection. 

3. Approve draft agendas and the final 
agenda and proposed ancillary activities 
prior to release of funds. 

4. Assist in the reporting and 
dissemination of research results and 
relevant HIV prevention education and 
training information to appropriate 
federal, state, and local agencies; health 
care providers; the scientific community; 
and HrV/AIDS prevention and service 
organizations. 

Evaluation Criteria 

Applications will be reviewed and 
evaluated according to the following 
criteria (total 100 points): 

A. Proposed Program and Technical 
Approach 

50 Points 

Evaluation will be based on: 

1. The applicant’s description of the 
proposed conference as it relates to HIV 
prevention and education, including the 
public health need of the proposed 
conference and the degree to which the 
conference can be expected to influence 
public health practices. The extent of 
the applicant’s collaboration with other 
agencies serving the intended audience, 
including local health and education 
agencies concerned with HIV 
prevention. 

2. The applicant’s description of 
conference objectives in terms of quality 
and specificity, feasibility of the 
conference based on the operational 
plan, and the extent to which evaluation 


mechanisms for the conference will be 
able adequately to assess increased 
knowledge, attitudes, and behaviors of 
the target attendees. 

3. The quality of the proposed agenda 
in addressing the chosen HIV 
prevention/education topic. 

4. The degree to which all conference 
activities strictly adhere to the 
prevention of HIV transmission. 

B. Applicant Capability 
40 Points 

Evaluation will be based on: 

1. The adequacy and commitment of 
institutional resources to administer the 
program; and 

2. The degree to which the applicant 
has established and used critical 
linkages with health and education 
agencies with the mandate for HIV 
prevention (letters of support from such 
agencies should demonstrate the 
linkages specific to the conference). 

C. The Qualifications of Program 
Personnel 

10 Points 

Evaluation will be based on: 

1. The qualifications, experience, and 
commitment of the principal staff 
person, and his/her ability to devote 
adequate time and effort to provide 
effective leadership; 

2. The competence of associate staff 
persons, discussion leaders, and 
speakers to accomplish the proposed 
conference; and 

3. The degree to which the application 
demonstrates the knowledge of all key 
personnel about the transmission of 
HIV. as well as nationwide information 
and education efforts currently 
underway which may affect, and be 
affected by, the proposed conference. 

D. Budget Justification and Adequacy of 
Facilities 

Not Scored 

The proposed budget will be 
evaluated on the basis of its 
reasonableness, concise and clear 
justification, and consistency with the 
intended use of cooperative agreement 
funds. The application will also be 
reviewed as to the adequacy of existing 
and proposed facilities and resources for 
conducting conference activities. 

Other Requirements 

Recipients must comply with the 
document entitled. “Content of HTV/ 
AIDS-Related Written Materials, 
Pictorials. Audiovisuals, Questionnaires, 


Survey Instruments, and Educational 
Sessions in Centers for Disease Control 
Assistance Programs.” A copy is 
included in the application kit. In 
complying with the Program Review 
Panel requirements contained in the 
document, recipients are encouraged to 
use an existing Program Review Panel 
such as the one created by the State 
Health Department’s AIDS/HIV 
Prevention Program. If the recipient 
forms its own Program Review Panel, at 
least one member must also be an 
employee, or a designated 
representative, of an appropriate health 
department, consistent with the revised 
Content Guidelines. 1 The name? of 
review panel members must be listed on 
the Assurance of Compliance form CDC 
0.1113. The Program Review Panel must 
submit a report indicating all materials, 
including the proposed agenda have 
been reviewed and approved. A copy of 
the proposed agenda must be submitted 
If a conference is funded, a finalized 
copy of the conference agenda must also 
be submitted to CDC. 

Executive Order 12372 Review 

Applications are not subject to review 
as governed by Executive Order 12372, 
Intergovernmental Review of Federal 
Programs. 

Catalog of Federal Domestic Assistance 
(CFDA) 

The Catalog of Federal Domestic 
Assistance Number is 93.118. 

Application Submission and Deadline 

The original and two copies of the 
application must be submitted on PHS 
Form 5161-1 and in accordance with the 
schedule below. The schedule also sets 


forth the earliest possible award date. 

Application deadline 

Earliest possible 
award da to 

Feb. 15. 1992. 

May 31. 1992 

Sept 30. 1992. 

June 3. 1992.... 



Applications must be submitted on or 
before the deadline date to: Ms. Clara 
Jenkins. Grants Management Officer. 
Grants Management Branch, 
Procurement and Grants Office, Centers 


' The Centers for Disease Control is revising the 
document. ’ Content of HIV/AIDS-Related Written 
Materials. Pictorials. Audiovisuals. Questionnaires. 
Survey Instruments, and Educational Sessions in 
Centers for Disease Control Assistance Programs." 
See Federal Register document CDC-92-1 published 
following this program announcement. 
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for Disease Control, 255 East Paces 
Ferry Road NE., room 300, Atlanta. 
Georgia 30305. 

1. Deadline. 

Applications shall be considered as 
meeting the deadline if they are either: 

A. Received on or before the deadline 
date, or 

B. Sent on or before the deadline date 
and received in time for submission to 
the independent review group. 
Applicants should request a legibly 
dated U.S. Postal Service postmark or 
obtain a legibly dated receipt from a 
commercial carrier or the U.S. Postal 
Service. Private metered postmarks shall 
not be acceptable as proof of timely 
mailing. 

2. Applications that do not meet the 
criteria in 1.A or l.B. above are 
considered late applications and will be 
returned to the applicant. 

Where to Obtain Additional Information 

To receive additional written 
information call (404) 332-4561. You will 
be asked to leave your name, address, 
and phone number, and you must refer 
to Announcement Number 201. You will 
receive a complete program description, 
application procedures, a listing of the 
relevant Healthy People 2000 HIV 
objectives and application forms. 

If you have questions after reviewing 
the contents of the documents, business 
management technical assistance may 
be obtained from Ms. Sharron Orum or 
Ms. Aibertha Carey, Grants 
Management Specialists, Grants 
Management Branch. Procurement and 
Grants Office, Centers for Disease 
Control, 255 East Paces Ferry Road NE, 
room 300, Atlanta. Georgia, 30305, (404) 
842-6575. 

Please refer to Announcement 
Number 201 when requesting 
information and when submitting your 
application in response to the 
announcement. 

Potential applicants may obtain a 
copy of Healthy People 2000 (Full 
Report, Stock No. 017-001-00474-0) or 
I lealthy People 2000 (Summary Report, 
Stock No. 017-001-00473-1) through the 
Superintendent of Documents, 
Government Printing Office, 
Washington. DC 20402-9325 (Telephone 
(202) 783-3238). 

Dated: December 10,1991. 

Robert L. Foster, 

Acting Director, Office of Program Support, 
Centers for Disease Control. 

|FR Doc. 91-29903 Filed 12-12-91; 8:45 am) 

BILLING CODE 4160-lft-M 


f Announcement No. 2021 

Cooperative Agreements for Minority 
and Other Community-Based Human 
Immunodeficiency Virus (HIV) 
Prevention Projects Program 
Announcement and Availability of 
Funds for Fiscal Year 1992 

Introduction 

The Centers for Disease Control 
(CDC). the Nation’s prevention agency, 
announces the availability of Fiscal 
Year 1992 funds for cooperative 
agreements for HIV Prevention Projects 
for minority and other community-based 
organizations (CBOs) serving 
populations at increased risk of 
acquiring or transmitting HIV infection. 
Four priority program activities will be 
funded in Fiscal Year 1992: Street 
Outreach Programs; Risk Reduction 
Programs; Community Intervention 
Programs; and HIV Prevention Case 
Management. The Public Health Service 
(PHS) is committed to achieving the 
health promotion and disease 
prevention objectives of Healthy People 
2000, a PHS-led national activity to 
reduce morbidity and mortality and 
improve the quality of life. This 
announcement is related to the priority 
areas of Educational and Community- 
Based Programs, HIV Infection, and 
Sexually Transmitted Diseases. (For 
ordering a copy of Healthy People 2000, 
see the section where to obtain 
additional information.) 

Authority 

This program is authorized under the 
Public Health Service Act: Section 301a (42 
U.S.C. 241(a)). as amended and section 317(a) 
(42 U.S.C. 247(b)(a)), as amended. 

Eligible Applicants 

Eligible applicants are nonprofit 
CBOs. located in the 40 Metropolitan 
Statistical Areas (MSAs) most heavily 
affected by HIV/AIDS as defined by (1) 
Cumulative reports of 1000 or more 
AIDS cases through June 30. 1991, or (2) 
cumulative reports of 300 or more 
racial/ethnic minority AIDS cases 
through June 30,1991. Eligible minority 
applicants must be nonprofit CBOs that 
are located in the 40 MSAs most heavily 
affected by HIV/AIDS, represent and 
serve minority persons, and be governed 
by a body that is composed of more than 
50% racial or ethnic minority group 
members (African Americans. Alaskan 
Natives, American Indians. Asians, 
Caribbean Americans. Latinos/ 
Hispanics, and Pacific Islanders). 
Congress has authorized funds to 
provide direct financial and technical 
assistance to CBOs in areas most 
heavily affected by the HIV epidemic so 
they may work in their own 


communities to achieve a reduction of 
the risky behaviors that lead to HIV 
transmission. Eligible MSAs are: 

Arizona: Phoenix 

California: Anaheim-Santa Ana. Los Angeles. 

Oakland. Riverside-San Bemadino. San 

Diego, San Francisco 
Colorado. Denver 

Connecticut: New Haven-Waterbury. 

Hartford-New Britain. Bridgeport-Stamford 
Florida: Ft. Lauderdale-Hollywood. 

Jacksonville, Miami. Orlando. Tampa-St. 

Petersburg-Clearwater West Palm Beach- 

Boca Raton 
Georgia: Atlanta 
Illinois: Chicago 
Louisiana: New Orleans 
Maryland: Baltimore 
Massachusetts: Boston-Lawrence-Salem 
Michigan: Detroit 
Missouri-Kansas: Kansas City 
New Jersey: Bergen-Passaic, Jersey City. 

Middlesex-Somerset, Monmouth-Ocean. 

Newark 

New York: Nassau-Suffolk. New York City 
Pennsylvania: Philadelphia 
Puerto Rico: Caugus, Ponce, San Juan 
Texas: Dallas. Houston, San Antonio 
Washington: Seattle 
Washington, DC 

Eligible applicants located in the 
above MSAs must be nonprofit 
corporations or associations whose net 
earnings in no part lawfully accrue to 
the benefit of any private shareholder or 
individual. Any of the following is 
acceptable evidence of nonprofit status: 

• A reference to the applicant’s 
organization in the Internal Revenue 
Service’s most recent list of tax-exempt 
organizations described in section 501(c)(3) of 
the IRS code; 

• A copy of a currently valid IRS tax 
exemption certificate: 

• A statement from a state taxing body, 
state attorney general, or other appropriate 
state official certifying that the applicant 
organization has a nonprofit status and that 
none of the net earnings accrue to any private 
shareholders of individuals: 

• A certified copy of the organization’s 
certificate of incorporation or similar 
document that clearly establishes nonprofit 
status; or. 

• Any of the above proof for a state, 
regional, or national parent organization. 
Affiliates of state, regional, or national 
organizations must also submit a statement 
signed by the parent organization indicating 
that the applicant is a local nonprofit affiliate 
and is authorized to apply for funds. 

Proof of nonprofit status, and if 
necessary, minority eligibility criteria 
must be provided with the pre- 
application. No application will be 
accepted without proof of nonprofit 
status. 

Availability of Funds 

Bused on the President’s FY 1992 
budget, a total of $10,000,000 is expected 
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to be available to fund approximately 50 
CBOs. At least $5,500,000 will be 
awarded to 25 to 30 minority CBOs. In 
addition, approximately $4,500,000 will 
be awarded to 20 to 25 CBOs serving 
populations at high risk of HIV infection 
without regard to racial/ethnic 
composition. Awards will range from 
$75,000 to $300,000 with an estimated 
average award of $200,000. No 
organization will be awarded more than 
$300,000. Estimates outlined above are 
subject to change based on the actual 
availability of funds and the scope and 
quality of applications received. 

Awards will be made for a 12-month 
budget period within a 3-year projected 
period. Continuation awards for new 
budget periods within an approved 
project period are made on the basis of 
satisfactory performance and 
availability of funds. 

No funds will be provided for direct 
patient medical care (including 
substance abuse treatment and medical 
prophylaxis or drugs). These funds may 
not be used to supplant or duplicate 
existing funding. Subcontracts with 
other organizations are allowable under 
these cooperative agreements; however, 
applicants must perform a substantial 
portion of the activities for which funds 
are requested. 

National Program Goals 

A. To establish and maintain effective 
HIV prevention programs implemented 
in collaboration with state and local 
health departments; other state/local 
agencies, CBOs. health-care providers, 
and national organizations throughout 
the United States and its territories. 

B. To effect and evaluate the initiation 
and maintenance of behavior change in 
persons whose behavior places them at 
risk of HIV infection. 

C. To increase access to prevention 
and early intervention services for HIV- 
infected persons in order to reduce risks 
of further transmission, as well as, to 
maintain the health of asymptomatic 
clients. 

Purpose 

The purpose of this program is to 
provide assistance to minority and other 
CBOs to; 

• Develop and implement effective 
community-based HIV prevention programs 
consistent with achieving national program 
goals, and 

• Promote collaboration and coordination of 
HIV prevention efforts among CHOs. 
affiliates of national/regional organizations. 
HIV prevention service agencies, and public 
agencies including local and state health 
department, substance abuse agencies, 
educational agencies, and criminal justice 
systems. 


Program Requirements 

Based on established priorities, as 
indicated above, each applicant should 
carry out the following program 
activities: 

Recipient Activities 

A. Needs assessment: 

Applicants should assess the need for 
the proposed program by; 

1. Contacting their state or local 

health department’s HIV/AIDS 
coordinator, state or local substance 
abuse agency, and state or local office 
of minority health to obtain available 
information for the target community or 
population on: ? v 

a. HIV prevalence and reported AIDS 
cases among persons practicing risky 
behaviors; 

b. HIV/AIDS-related baseline 
knowledge, attitudes, beliefs, and 
behavior; 

c. Patterns of substance abuse and 
sexually transmitted diseases (STDs) 
and tuberculosis (TB) prevalence; and 

d. Other relevant information. 

2. Identifying and contacting other 
organizations and agencies, including 
local grantees of the National Institute 
on Drug Abuse (NIDA), the Office for 
Substance Abuse and Prevention 
(OSAP), the Health Resources and 
Services Administration (URSA), 
community programs of the National 
Institute of Health (NIH), the National 
Institute on Mental Health (NIMH), the 
Office of Treatment Improvement (OTI). 
local grantees of the Office of 
Population Affairs (OPA), the Indian 
Health Service (IMS), and the Office of 
Minority Health (OMH), to learn what 
services are being provided to the targe! 
population(s) and to determine if these 
services are similar to. or supportive of. 
the activities being proposed by the 
applicant Applicants are required to 
show that the proposed program 
activities do not duplicate existing 
services. In areas where an HIV Health 
Service Planning Council has been 
established under the Ryan White 
Comprehensive AIDS Resources 
Emergency Assistance (CARE) Act 
special efforts should be made to 
contact and coordinate plans with those 
of the council. 

3. Using the information obtained in 1 
and 2 above, information from other 
sources, and the experience of the 
applicant, identify gaps in HIV 
prevention activities directed to persons 
engaging in behaviors that place them at 
risk of acquiring or transmitting HIV 
infection to their sex or needle sharing 
partners. 


B. Objectives and Program Plan 

1. Based on the needs assessment, 
develop specific, time-phased, and 
measurable program objectives and 
program plans. 

a. Objectives should be consistent 
with local, state, and national HIV 
prevention goals. Collaboration with the 
state or local health department and 
nongovernmental organizations serving 
the target population is essential. 

b. Objectives and program plans 
should address the specific behavior(s) 
and practices of the target population 
that the intervention is designed to 
promote, such as condom use, 
knowledge of serostatus, not sharing 
needles, and enrollment in drug 
treatment and other appropriate 
preventive programs. 

2. Implement prevention programs, 
activities, and services to achieve 
objectives which are culturally 
competent, developmentally 
appropriate, linguistically-specific, and 
educationally appropriate. These 
programs should be directed to 
individuals whose behaviors place them 
at high risk of HIV acquisition or 
transmission, including, but not limited 
to: 

a. Men who have or have had sex 
with men; 

b. Substance users including injecting- 
drug users, especially those who share 
needles/paraphemalia; 

c. Individuals who exchange sex for 
drugs, money, housing, or food; 

d. Persons with, or who have 
repeatedly become infected with. STDs; 

e. Persons who are, or were, sex or 
needle-sharing partners of those listed 
above; 

f. Youth in high-risk situations; 

g. Women in high-risk situations; 

h. Persons in the correctional and 
criminal justice systems (including 
parole, probation, and transition 
programs); and 

i. Homeless individuals in high-risk 
situations. 

C. Priority Activities 

Applicants must submit proposals for 
support of one or more of the following 
activities intended to reach and serve 
individuals at high risk: 

1. Street and Community Outreach 
Programs that reach individuals at high 
risk “on the street” or in community 
settings and provide prevention 
messages, informational materials, and 
other services, and assist them in 
obtaining other primary HIV prevention 
and related services such as: Substance 
abuse treatment risk-reduction 
counseling. HIV-antibody counseling 
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and testing. STD treatment, HIV early 
intervention, contraceptive counseling 
services and sexual abuse counseling. 

2. Risk-Reduction Programs that 
provide persons at high risk of infection 
educational and counseling (i.e.. offered 
by peers or professionals, to individuals, 
groups, families, or couples) 
interventions that promote and reinforce 
safer behavior or educational and 
counseling interventions that include 
interpersonal skills training for clients in 
negotiating and sustaining appropriate 
behavior changes (e.g., negotiating safer 
sex. needle cleaning). 

3. Community Intervention Programs 
that are directed at the community level, 
rather than the individual, to influence 
community norms in support of those 

1 chaviors known to reduce the risk of 
HIV infection and transmission. 
Community intervention programs 
should target specific racial/ethnic/ 
j ender populations whose behaviors put 
them at high risk of HIV infection. 
Activities conducted under this 
component include, but are not limited 
to: 

a. Identifying and describing 
slructural/environmental, behavioral, 
and psychosocial facilitators and 
barriers to risk reduction, including, but 
not limited to: 

(1) Sources and patterns of 
communication and social influence 
surrounding the initiation and 
maintenance of risk reduction behavior, 

(2) Individual and community beliefs 
and attitudes regarding the acceptance 
of safer behaviors and primary and 
secondary HIV prevention activities: 

(3) The significance of condom and 
contraceptive use within sexual, social, 
and family relationships; 

(4) Cultural, linguistic, and religious 
influences; 

(5) Incentives and disincentives to risk 
reduction; and 

(6) Alcohol and drug use. 

b. Developing and implementing 
culturally competent and linguistically 
sensitive interventions to influence 
specific structural/environmental, 
behavioral and psychosocial factors 
thought to promote risk reduction such 
as: 

(1) Changing community norms about 
condom and contraceptive use and other 
IIIV risk-reduction strategies through 
communication, role play, and 
persuasion; 

(2) Identifying and enlisting family, 
peer, and community networks to 
promote and reinforce risk reduction: 

(3) Creating and mobilizing new 
networks of communication in support 
of risk reduction; 


(4) Providing opportunities for risk 
reduction skill acquisition and 
reinforcement of behavior change; 

(5) Involving community members as 
role models in locally developed media 
to present information and persuasive 
messages about risk reduction. 

c. Persuading community members, 
who are at risk of acquiring or 
transmitting HIV infection, to accept 
and use HIV prevention services 
including: HIV prevention counseling, 
HIV-antibody testing and follow-up, 

STD treatment, HIV early intervention, 
and psychosocial support. 

4 .HIV Prevention Case Management 
i.s a one-to-one client service specifically 
designed to assist both infected and 
uninfected persons. Prevention case 
management services are directed at 
individuals who need: 

• Highly individualized support to remain 
seronegative; or 

• Who need substantial psychosocial and 
other support to reduce the risk of HIV 
transmission to others. 

a. HIV prevention case management 
services may be needed by, persons 
who are having, or are likely to have, 
difficulty initiating or sustaining safe 
behavior and include but are not limited 
to: 

(1) Persons awaiting placement/ 
admission to substance abuse treatment, 
psychosocial services or medical care; 

(2) Persons who repeatedly become 
infected with STDs; 

(3) Sex partners of recently diagnosed 
HIV-infected persons; 

(4) Persons who barter or exchange 
sex for money or drugs; 

(5) Youth in high-risk situations; 

(6) Women in high-risk situations; 

(7) Recently released residents of 
criminal justice and juvenile detention 
facilities; 

(8) Persons who may be in the 
"window period” (period between 
exposure to HIV and the development of 
detectable levels of antibodies against 
the virus—approximately 6 to 12 
weeks.); 

(9) Persons who have HIV infection 
and who are unable to obtain needed 
supportive services; and 

(10) Persons who have recently 
learned they are infected with HIV and 
are experiencing acute mental health 
stress. 

b. HIV prevention case management 
services should complement existing 
HIV-prevention services undertaken in 
community-based settings (e.g., support 
groups, educational programs, outreach 
to persons at increased risk). These 
services should be provided as part of. 
or in coordination with, early 
intervention services for persons 


infected with HIV. Services under this 
component include: 

( I) Intake and development of an 
individualized case plan based on client 
assessments; 

(2) Notification of available resources 
and services; 

(3) Assistance in gaining access to 
services; 

(4) Prevention service coordination 
and delivery based on the case plan: 

(5) Periodic monitoring and review of 
case plans: 

(6) Counseling and assistance in 
determining eligibility for third-party 
payment systems; and 

(7) As appropriate, referral of cases to 
early intervention programs. 

Also. HIV prevention case- 
management services must include 
mechanisms to assist persons in 
obtaining STD. women’s health, TB. and 
other primary health care services 
related to HIV prevention. 

D. Coordination and Evaluation 

All applicants, regardless of which 
priority activity they propose, must 
undertake the following activities: 

1. Coordination and Collaboration: In 
implementing programs, substantial 
efforts must be made to collaborate and 
coordinate activities with other 
organizations/agencies involved in HIV 
prevention and education programs 
especially those serving the target 
population in the local area. Such 
organizations must include state and 
local health departments, and should 
include, as appropriate: 

a. Community groups/organizations, 
including churches and religious groups, 
especially those with a racial/ethnic 
minority membership and focus, and 
those that represent or serve 
populations at increased risk; 

b. HIV/AIDS service organizations: 

c. Schools, boards of education, and 
other state or local education agencies: 

d. State and local substance abuse 
agencies and drug treatment/ 
detoxification programs: 

e. Federally-funded community 
projects such as those funded by NIDA, 
IIRSA, OMH, and other U.S. Public 

I lealth Service (PHS) agencies; 

f. Providers of service to Youth in 
High Risk Situations (Y-HRS), e.g., 
shelters; 

g. State or local departments of 
mental health; 

h. Juvenile and adult criminal justice, 
correctional or parole systems and 
programs; 

i. Family planning and women’s 
health agencies; and 

j. STD clinics/programs. 
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Memoranda of understanding jointly 
developed with local health 
departments, other community 
organizations and agencies serving the 
target population or other agreements or 
evidence of collaboration must be 
submitted. 

2. Evaluation: Develop and implement 
an evaluation plan to document 
accomplishment of each program 
objective (process evaluation). 

a. Provide a detailed description of: 

(1) Each program activity; and 

(2) Progress toward achieving each 
stated objective. 

b. Provide detailed answers to the 
following questions: 

(1) Who conducted and participated? 
Include demographics, race/ethnicity, 
gender, and, if available, risk factors of 
persons served. 

(2) When and how often was the 
intervention provided? 

(3) Where was it provided (e.g.. 
school, street comer, housing project)? 

(4) How many persons participated 
and how often? 

c. Document referrals made to other 
services such as HIV-antibody 
counseling and testing sites, early 
intervention service providers, providers 
of extended prevention counseling, 
mental health care providers, women’s 
health clinics, family planning clinics, 

TB clinics, drug treatment centers, and 
STD clinics. In doing so: 

(1) Describe mechanisms for referral 
and for monitoring referrals that were 
forwarded through patients; 

(2) Track the number of clients 
referred by type of site; 

(3) Indicate and document the number 
of successful (i.e., completed) referrals. 

d. Document and describe program 
successes and barriers and other 
external problems encountered in 
planning, implementing or providing 
services including difficulty in initiating 
or maintaining effective collaborative 
relationships or in coordinating services 
with other organizations and agencies 
serving the target population. 

e. Ducument and describe internal 
organizational problems that affect the 
planning or implementation of program 
activities. 

Recipients should not conduct outcome 
evaluations with these funds. 

Centers for Disease Control Activities 

A. Provide consultation and technical 
assistance in planning, operating, and 
evaluating prevention activities. 

B. Provide up-to-date scientific 
information regarding risk factors for 
HIV infection, prevention measures, and 
program strategies for prevention of HIV 
infection. 


C. Assist in the evaluation of program 
activities and services. 

D. Assist recipients in collaborating 
with state and local health departments 
and other PHS-supported HIV/AIDS 
recipients. 

E. Facilitate the transfer of successful 
prevention interventions and program 
models to other areas through convening 
meetings of grantees, workshops, 
conferences, newsletters, and 
communications with project officers. 

F. Monitor the recipient’s performance 
of program activities, protection of client 
confidentiality and compliance with 
other requirements. 

C. Facilitate exchange of program 
information and technical assistance 
between community organizations, 
health departments, and national/ 
regional organizations. 

Review and Evaluation Criteria 

Eligible applications submitted under 
this announcement number will be 
evaluated by a competitive three-step 
review process: 

• Submission of a brief preapplication 
program summary of the proposed program 
and services: 

• Pre-decisional Site Visit; and 

• Submission of a Final Application. 

/. Submission of a Preapplication 
Program Summary 

Organizations may request support for 
one or more of the priority activities. 

The amount of funding that will be 
requested to support each proposed 
activity must be included in the 
preapplication summary. If applying for 
more than one priority activity, the 
organization must describe in the 
preapplication program summary how 
activities complement each other and 
how activities and services will be 
coordinated. Regardless of how many 
priority activities are approved to be 
undertaken, no organization will be 
awarded more than $300,000. 

CDC-convened review committees 
will review and evaluate the 
preapplication program summary'. The 
appropriate state or local health 
departments w ill be provided copies of 
the summaries and invited to submit 
comments to the committees. The 
summaries will be reviewed based on 
the following criteria: 

A. Clarity and Feasibility of Approach 
(30 Points) 

The extent to which: 

1. Specified problem(s) orgop(s) in 
services are likely to be effectively 
addressed by proposed program 
strategy, activities, and services: (10 
points) 


2. Approach is appropriate for 
proposed target population; (6 points) 

3. Activities are consistent with 
National Program Goals; (3 Points) 

4. Activities are consistent with 
organization’s mission statement and 
stated objectives of the proposal 
submitted; and (3 points) 

5. Objectives are realistic, time- 
phased and specific. (8 Points) 

B. Applicant Capability (50 Points) 

The quality of: 

1. Documentation of previous HIV- 
related experience and service (e.g., 
street outreach, health education/risk 
reduction, case management); (9 points) 

2. Documentation of relevant non- 
HIV-related experience and service; (9 
Points) 

3. Evidence of and plans for 
collaboration with other organizations 
serving the proposed target population; 
(9 Points) 

4. Current HIV services (e.g., health 
education/risk reduction, case 
management, professional education); 
and (3 Points) 

5. Personnel expertise and HIV- 
related experience. (20 Points) 

C. Ties and Credibility With the Target 
Population (20 Points) 

The extent to which: 

1. Previous experience of directly 
serving the target population is 
documented; and (10 Points) 

2. Members of the target population 
will be involved in project planning, 
implementation, and evaluation. (10 
Points) 

Following approval of the 
preapplication program summary, 
successful applicants will receive a 
written invitation to submit a final 
application for funding. Applications 
may be submitted only after the 
preapplication summary has been 
approved and written notification has 
been received. Invitation to submit a 
final application does not constitute a 
commitment to fund the applicant. 

II. Pre-decisional Site Visits 

Site visits will be conducted prior to 
formal CDC review of the final 
application. The purpose of these site 
visits will be to meet w r ith project staff 
and a representative of the board of 
directors to assess the organizational 
capability of the applicant to implement 
the proposed program; to review the 
application and program plans for 
current or newly funded HIV-related 
activities; and to determine the special 
programmatic conditions and technical 
assistance requirements of the 
applicant. 
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///. Final Application 

Applicants may apply for funding to 
support one or more of the priority 
activities. The application must clearly 
identify the specific priority activities 
for which support is requested. If 
applying for more than one activity, a 
clearly labeled narrative and budget 
must be submitted for each activity for 
which support is requested. The 
narrative must describe how the 
activities complement each other and 
how the activities will complement and 
be coordinated with each other. 

CDC-convened committees will 
evaluate the application on an 
individual basis according to the 
following criteria: 

A. The extent to which the applicant 
demonstrates experience in providing 
HIV prevention services to the target 
population: (10 points) 

B. The extent to which the applicant 
demonstrates a need for the program as 
evidenced by the baseline needs 
assessment; (15 points) 

C. The extent to which the applicant 
provides proof of support from other 
organizations serving the same target 
population. This includes signed 
workplans, memoranda of agreements 
or other evidence of collaboration 
describing [previous, current, as well as 
future] areas of collaboration; (15 points) 

D. The extent to which the proposed 
objectives are specific, measurable, 
time-phased, related to the proposed 
activities, related to national HIV 
prevention goals, and consistent with 
the applicant organization's overall 
mission; (20 points) 

E. The quality of the applicant's plan 
for conducting program activities, the 
potential effectiveness of the proposed 
methods In meeting its objectives, and 
the extent to which requested funds are 
for direct provisions of HJV-prevention 
services to the target population; (20 
points) 

F. The extent to w r hich the evaluation 
plan measures the accomplishment of 
program objectives. (20 points) 

The appropriate state or local health 
department will be provided with, and 
asked to comment on, a copy of the final 
application submitted by each CBO 
proposing to serve its jurisdiction. 

1 Iealth department comments will be 
provided to the CDC committees 
responsible for reviewing applications. 

Other Requirements 

Recipients must comply w r ith the 
document entitled: "Content of HIV/ 
AIDS-Related Written Materials. 
Pictorials, Audiovisuals. Questionnaires, 
Surv ey Instruments, and Educational 
Sessions in Centers for Disease Control 


Assistance Programs." A copy is 
included in the application kit. In 
complying with the Program Review 
Panel requirements contained in the 
document, recipients are encouraged to 
use an existing Program Review Panel 
such as the one created by the State 
Health Department’s AIDS/HIV 
Prevention Program. If the recipient 
forms its own Program Review Panel, at 
least one member must also be an 
employee, or a designated 
representative, of an appropriate health 
department, consistent with the revised 
Content Guidelines. 1 The names of 
review panel members must be listed on 
the Assurance of Compliance form CDC 
0.1113. 

The services of a Certified Public 
Accountant licensed by the respective 
State Board of Accountancy or 
equivalent must be retained throughout 
the budget period, as a part of the 
organization/agency's staff or as a 
consultant to the organization/agency's 
accounting personnel. These services 
may include the design, implementation, 
and maintenance of an accounting 
system which will record receipts and 
expenditures of Federal funds in 
accordance with accounting principles, 
federal regulations, and cooperative 
agreement terms. 

The recipient must obtain an annual 
audit by an independent Certified Public 
Accountant of the funds claimed for 
reimbursement under this cooperative 
agreement. This audit must be 
performed within 60 days after the 
budget period end date; or at the close 
of an organization's fiscal year. The 
audit must be performed in accordance 
with generally accepted auditing 
standards (established by the American 
Institute of Certified Public Accountants 
(AICPA)]. governmental auditing 
standards (established by the General 
Accounting Office (GAO)), and Office of 
Management and Budget (OMB) Circular 
A-133, entitled. "Audits of Institutions 
of Higher Education and Other 
Nonprofit Institutions". 

Confidentiality 

All personally identifying information 
obtained in connection with the delivery 
of services provided to any individual 
under any program which is being 
carried out with a cooperative 
agreement made under this 
announcement shall not be disclosed 
unless required by a law or e state or 


1 The Centers for Disease Control is revising the 
document “Content of HIV/AIDS-Related Written 
Materials, Pictorials. Audiovisuals. Questionnaires. 
Survey Instruments, and Educational Sessions in 
Centers for Disease Control Assistance Programs “ 
See Federal Register document CDC~S2-1 published 
following this program announcement. 


political subdivision or unless such an 
individual provides written^ voluntary 
informed consent. 

A. Non-personally identifying,, 
unlinked information, which preserves 
the individual’s anonymity, derived from 
any such program may be disclosed 
without consent: 

1. In summary, statistical, or other 
similar form; or 

2. For clinical or research purposes. 

B. Personally identifying information: 
Recipients of CDC funds that must 
obtain and retain personally identifying 
information as part of their CDC- 
approved work plan must: 

1. Maintain the physical security of 
such records and information at all 
times; 

2. Have procedures in place and staff 
trained to prevent unauthorized 
disclosure of client-identifying 
information; 

3. Obtain informed client consent by 
explaining the possible risks from 
disclosure and the recipient’s policies 
and procedures for preventing 
unauthorized disclosure; 

4. Provide written assurance to this 
effect including copies of relevant 
policies; and 

5. Obtain assurances of 
confidentiality by agencies to which 
referrals are made. 

An Institutional Review Board (1RB) 
approval or a certificate of 
confidentiality may be required for some 
projects. 

Executive Order 12372 Review 

Applications are subject to 
Intergovernmental Review of Federal 
Programs as governed by Executive 
Order 12372. E.0.12372 sets up a system 
for state and local government review of 
proposed Federal assistance 
applications. Applicants (other than 
federally-recognized Indian tribal 
governments) should contact their state 
Single Point of Contact (SPOCs) as early 
as possible to alert them to the 
prospective applications and receive 
any necessary instructions on the state 
process. For proposed projects serving 
more than one state, the applicant is 
advised to contact the SPOC of each 
affected state. A current list of SPOCs is 
included in the application kit. If SPOCs 
have any state process 
recommendations on applications 
submitted to CDC. they should forward 
them to Clara M. Jenkins. Grants 
Management Officer. Grants 
Management Branch. Procurement and 
Grants Office. Centers for Disease 
Control Mailstop E~14, 255 East Paces 
Ferry Road NE., Atlanta, GA 30305. no 
later than June 10.1992. CDC does not 
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guarantee to ‘‘accommodate or explain” 
for state process recommendations it 
receives after June 10,1992. 

Catalog of Federal Domestic Assistance 
Number 

The Catalog of Federal Domestic 
Assistance Number is 93.118. Acquired 
Immunodeficiency Syndrome (AIDS) . 
Activities. 

Application Submission and Deadline 

A. The original and two copies of the 
Preapplication Program Summary 
(Application Form PHS 5161-1, Section 
I—Standard Form 424, Application for 
Federal Assistance. Section II— 
Standard Form 424A. Budget 
Information-Non-Construction Programs 
and Section IV—Program Narrative) 
must be submitted to Clara M. Jenkins, 
Grants Management Officer, Centers for 
Disease Control. Procurement and 
Grants Office. AIDS Community-Based 
Project. 255 East Paces Ferry Road, NE., 
Atlanta. GA 30305, on or before January 
31, 1992. Faxed copies will not be 
accepted. 

1. Deadline: Pre-Applications will be 
considered as meeting the deadline if 
they are either: 

a. Received on or before the deadline 
of 4:30 p.m. (EST). January 31, 1992, or 

b. Sent on or before the deadline date 
and received in time for submission to 
the pre-application review group 
(Applicants must request a legibly dated 
U.S. Postal Service postmark or obtain a 
legibly dated receipt from a commercial 
carrier or U.S. Postal Service. Private 
metered postmarks will not be 
acceptable proof of timely mailing). 

2. Late Applications: Applications 
which do not meet the criteria in A.l. 
will be considered late applications. 

Late applications will not be considered 
for invitation to submit a Final 
application and will be returned to the 
applicant. 

B. Final applications may be 
submitted only after a Preapplication 
Program Summary' has been approved 
and written notification has been sent to 
the applicant. For applicants who have 
received written notification that the 
Preapplication Program Summary was 
accepted, the original and two copies of 
the final application (PHS Form 5161-1) 
must be submitted to Clara M Jenkins, 
Grants Management Officer. Centers for 
Disease Control, Procurement and 
Grants Office. AIDS Community-Based 
Project, 255 East Paces Ferry Road NE.. 
Atlanta. GA 30305. on or before April 10, 
1992. 

1. Deadline: Final applications will be 
considered as meeting the deadline if 
they are either: 

a. Received on or before the deadline 
of 4:30 p.m. (EST). April 10.1992, or 


b. Sent on or before the deadline date 
and received in time for submission to 
the independent review group 
(Applicants must request a legibly dated 
U.S. Postal Service postmark or obtain a 
legibly dated receipt from a commercial 
carrier or U.S. Postal Service. Private 
metered postmarks will not be 
acceptable proof of timely mailing). 

2. Late Applications: Applications 
which do not meet the criteria in B.l. 
will be considered late applications. 

Late applications will not be considered 
in the current funding cycle and will be 
returned to the applicant. 

Where To Obtain Additional 
Information 

To receive additional written 
information, call (404) 332-4561. You will 
be asked to leave your name, address, 
and phone number, and you must refer 
to Announcement Number 202. You will 
receive a complete program description, 
application procedures and application 
forms. 

If you have questions after reviewing 
the contents of the documents, business 
management technical assistance may 
be obtained from Sharron Orum or Ron 
Vay Duyne. Grants Management 
Specialists. Grants Management Branch, 
Procurement and Grants Office. Centers 
for Disease Control. 255 East Paces 
Ferry Road. NE.. Room 300, Atlanta. GA 
30305. (404) 642-6575. 

Announcement Number 202, 
“COOPERATIVE AGREEMENTS FOR 
MINORITY AND OTHER 
COMMUNITY-BASED HUMAN 
IMMUNODEFICIENCY VIRUS (HIV) 
PREVENTION PROJECTS** must be 
referenced in all requests for 
information pertaining to these projects 
and when submitting an application. 

Programmatic technical assistance 
may be obtained by calling Project 
Officers. Division of STD/HIV 
Prevention. National Center for 
Prevention Services. Centers for Disease 
Control, 1600 Clifton Road NE.. Atlanta. 
GA 30333, (404) 639-1205. (Technical 
assistance may also be obtained from 
your respective state/local health 
departments.) 

Potential applicants may obtain a 
copy of Healthy People 2000 (Full 
Report; Stock No. 017-001-00474-0) or 
Healthy People 2000 (Summary Report; 
Stock No. 017-001-00473-1) through the 
Superintendent of Documents. 
Government Printing Office. 

Washington. DC 20402-9325 (Telephone 
202-783-3238). 


Dated: December 10.1991. 

Robert L. Foster. 

Acting Director. Office of Program Support . 

Centers for Disease Control 

(FR Doc. 91-29904 Filed 12-12-91: 8:45 am) 

BILLING CODE 4160- 1S-M 


ICDC 92-1) 

Revision of Requirements for Content 
of HIV/AIDS-Related Written Materials, 
Pictorials, Audiovisuals, 
Questionnaires, Survey Instruments, 
and Educational Sessions In Centers 
for Disease Control Assistance 
Programs 

agency: Centers for Disease Control 
(CDC), Public Health Services. HHS. 
action: Request for comments. 

summary: This notice announces that 
CDC is revising the requirements for 
“Content of HIV/AIDS-Related Written 
Materials. Pictorials. Audiovisuals, 
Questionnaires. Survey Instruments, and 
Educational Sessions in Centers for 
Disease Control Assistance Programs.” 
to become effective in February 1992, 
and invites public comment. 
dates: Written comments in response to 
this notice should be submitted to the 
Office of the Director. National Center 
for Prevention Services. Centers for 
Disease Control. Mailstop F/-07. Atlanta, 
Georgia 30333. Comments must be 
received by January 13.1992. 

FOR FURTHER INFORMATION CONTACT: 
Gary West. Office of the Director. 
National Center for Prevention Services, 
Centers for Disease Control. (404) 639- 
1480. 

SUPPLEMENTARY INFORMATION: Since 
1985, the Centers for Disease Control 
(CDC). as part of the terms and 
conditions for the receipt of CDC funds 
for human immunodeficiency virus 
(HIV) prevention programs, has required 
that all educational and related program 
materials and activities must be 
reviewed by a Program Review Panel of 
the recipient. A guidance document for 
this review was developed, entitled 
“Content of AIDS-Related Written 
Materials, Pictorials. Audiovisuals. 
Questionnaires. Survey Instruments, and 
Educational Sessions in Centers for 
Disease Control Assistance Programs.” 
This document was published in its 
entirety in the Federal Register on June 
7.1990. at page 23416-17 (55 FR 23416-17 
(June 7, 1990)). 

In an effort to provide greater 
consistency and better coordination 
between nongovernmental organizations 
receiving direct CDC assistance and 
appropriate governmental agencies, the 
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Centers for Disease Control (CDC) is 
revising this document. CDC-funded 
nongovernmental organizations are 
encouraged to use a Program Review 
Panel established by a health 
department. The revised terms and 
conditions specified in this notice, 
effective in February 1992, require that if 
a nongovernmental organization 
receiving CDC funds chooses to 
establish its own Program Review Panel, 
it must include a health department 
representative in the composition of its 
panel. In addition to the revisions 
concerning the composition of Program 
Review Panels, references to the 1991 
Labor, Health and Human Services, and 
Education and Related Agencies 
Appropriations Act are deleted because 
these provisions (formerly referred to as 
the Kennedy-Cranston Amendment) are 
not part of the 1992 appropriations act. 

Revisions to Content Guidelines 

The following paragraphs indicate the 
planned revisions to the content 
guidelines of June 1990 (55 FR 23416 
(June 7,1990)). These revisions will be 
applicable beginning in February 1992 to 
AIDS-related activities and programs 
funded by CDC: 

I. Delete section l.e under basic 
principles which pertained to the 
Kennedy-Cranston provisions contained 
in appropriations acts for previous fiscal 
years. 

II. Revise section 2c. (1), under 
program review panel, as follows: 

c. Applicants for CDC assistance will 
be required to include in their 
applications the following: 


(1) Identification of a panel of no less 
than five persons which represent a 
reasonable cross-section of the general 
population. Since Program Review 
Panels review materials for many 
intended audiences, no single intended 
audience shall predominate the 
composition of the Program Review 
Pane!, except as provided in subsection 
(d) below. In addition: 

(a) Panels which review materials 
intended for a specific audience should 
draw upon the expertise of individuals 
who can represent cultural sensitivities 
and language of the intended audience 
either through representation on the 
panels or as consultants to the panels. 

(b) The composition of Program 
Review Panels, except for panels 
reviewing materials for school-based 
populations, must include an employee 
of a state or local health department 
with appropriate expertise in the area 
under consideration who is designated 
by the health department as their 
representative on the panel. If such an 
employee is not available, an individual 
with appropriate expertise, designated 
by the health department to represent 
the agency in this matter, must serve as 
a member of the panel. 

(c) Panels which review materials for 
use with school-based populations 
should include representatives of groups 
such as teachers, school administrators, 
parents, and students. 

(d) Panels reviewing materials 
intended for racial and ethnic minority 
populations must comply with the terms 
of (a), (b), and (c). above. However, 
membership of the Program Review 


Panel may be drawn predominately 
from such racial and ethnic populations. 

III. Revise Section 2.d, to provide as 
follows: 

d. CDC-funded organizations that 
undertake program plans in other than 
school-based populations which are 
national, regional (multistate), or 
statewide in scope, or that plan to 
distribute materials as described above 
to other organizations on a national, 
regional, or statewide basis, must 
establish a single Program Review Panel 
to fulfil] this requirement Such 
national/regional/state panel must 
include as a member an employee of a 
state or local health department, or an 
appropriate designated representative of 
such department, consistent with the 
provisions of section 2.c(l). Materials 
reviewed by such a single (national, 
regional, or state) Program Review Panel 
do not need to be reviewed locally 
unless such review is deemed 
appropriate by the local organization 
planning to use or distribute the 
materials. Such national/regional/state 
organization reviews must adopt a 
national/regional/statewide standard 
when applying Basic Principles l.a and 
l.b to the respective concept of 
“intended audience’* and majority of 
adults outside the intended audience.” 

Dated. December 10.1991. 

Robert L. Foster, 

Acting Director. Office of Program Support. 
Centers for Disease Control. 

(FR Doc. 91-29905 Filed 12-12-91; 8.45 am] 
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pages) Price. $1.00 
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To amend title 28. United 
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changes in the composition of 
the Eastern and Western 
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1991; 105 Stat. 1630; 1 page) 
Price: $1.00 

H.R. 848/Pub. L 102-201 
Little Bighorn Battlefield 
National Monument. (Dec 10. 
1991; 105 Stat. 1631; 3 
pages) Price: $1.00 
H.R. 990/Pub. L 102-202 
To authorize additional 
appropriations for land 
acquisition at Monocacy 
National Battlefield. Maryland 
(Dec. 10, 1991; 105 Stat. 

1634; 1 page) Price: $1.00 
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Stat. 1635; 1 page) Price 
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Patent and Trademark Office 
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Congressional review for 
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pages) Pnce: $1 00 
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pages) Price: $1.00 
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For those of you who must keep informed 
about Presidential Proclamations and 
Executive Orders, there is a convenient 
reference source that will make researching 
these documents much easier. 

Arranged by subject matter, this edition of 
the Codification contains proclamations and 
Executive orders that were issued or 
amended during the period April 13, 1945, 
through January 20, 1989, and which have a 
continuing effect on the public. For those 
documents that have been affected by other 
proclamations or Executive orders, the 
codified text presents the amended version. 
Therefore, a reader can use the Codification 
to determine the latest text of a document 
without having to “reconstruct" it through 
extensive research. 

Special features include a comprehensive 
index and a table listing each proclamation 
and Executive order issued during the 
1945-1989 period—along with any 
amendments—an indication of its current 
status, and, where applicable, its location 
in this volume. 


Published by the Office of the Federal Register, 
National Archives and Records Administration 
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Guide to 
Record 
Retention 
Requirements 

in the Code of 
Federal Regulations (CFR) 

GUIDE: Revised January 1, 1969 
SUPPLEMENT: Revised January 1. 1991 

The GUIDE and the SUPPLEMENT should 
be used together. This useful reference tool, 
compiled from agency regulations, is designed to 
assist anyone with Federal recordkeeping 
obligations. 

The various abstracts in the GUIDE tell the 
user (1) what records must be kept. (2) who must 
keep them, and (3) how long they must be kept. 

The GUIDE is formatted and numbered to 
parallel the CODE OF FEDERAL REGULATIONS 
(CFR) for uniformity of citation and easy 
reference to the source document. 

Compiled by the Office of the Federal 
Register, National Archives and Records 
Administration. 

Order from Superintendent of Documents. 

U.S. Government Printing Office. 

Washington. DC 20402-9325 . 
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Order Processing Code: 
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Order Now! 

The United States 
Government Manual 
1990/91 

As the official handbook of the Federal 
Government, the Manual is the best source of 
information on the activ ities, functions, 
organization, and principal officials of the 
agencies of the legislative, judicial, and executive 
branches. It also includes information on quasi* 
official agencies and international organizations 
in which the United States participates. 

Particularly helpful for those interested in 
where to go and who to see about a subject of 
particular concern is each agency's "Sources of 
Information" section, which provides addresses 
and telephone numbers for use in obtaining 
specifics on consumer activities, contracts and 
grants, employment, publications and films, and 
many other areas of citizen interest. The Manual 
also includes comprehensive name and 
agency/subject indexes. 

Of significant historical interest is Appendix C. 
which lists the agencies and functions of the 
Federal Government abolished, transferred, or 
changed in name subsequent to March 4. 1933. 

The Manual is published by the Office of the 
Federal Register, National Archives and Records 
Administration. 

$21.00 per copy 



Superintendent of Documents Publication Order Form 


Order processing code: *6901 


Charge your order. 

It’s easy! 


□ YES, 


To fax your orders and Inquiries. 202-275-2529 

please send me the following indicated publication: 


copies of THE UNITED STATES GOVERNMENT MANUAL, 1990/91 at $21.00 per 
copy. S/N 069-000-00033-9. 


1. The total cost of my order is $_ 


_ (International customers please add 25%). All prices include regular 
domestic postage and handling and are good through 5/91. After this date, please call Order and information 
Desk at 202-783-3238 to verify prices. 

Please Type or Print X. Ple ase choose method of payment: 

2._ □ Check payable to the Superintendent of Documents 

(Company or pomonol namc| □ GPO Deposit ACCOM* I I II II ! H ~l 

Fl VISA, or MasterCard Account 


(Additional address atb’ntion line) 


(Street address) 


I 


__ _j-,----j- Thank you for vour order! 

(City. State. ZIP Code) (Credit card expiration date) 

(_1___ _ 

(Daytime phone including area code) (Signature) (Kmt iimmii 

4. Mail To: Superintendent of Documents, Government Printing Office, Washington, DC 20402-9325 



































The authentic text behind the news . . . 

The Weekly 
Compilation of 

Presidential 

Documents 

Administration of 
George Bush 



This unique service provides up-to-date 
information on Presidential policies 
and announcements. It contains the 
full text of the President’s public 
speeches, statements, messages to 
Congress, news conferences, person¬ 
nel appointments and nominations, and 
other Presidential materials released 
by the White House. 


The Weekly Compilation carries a 
Monday dateline and covers materials 
released during the preceding week. 
Each issue contains an Index of 
Contents and a Cumulative Index to 
Prior Issues. 

Separate indexes are published 
periodically. Other features include 


lists of acts approved by the 
President, nominations submitted to 
the Senate, a checklist of White 
House press releases, and a digest of 
other Presidential activities and White 
House announcements. 

Published by the Office of the Federal 
Register. National Archives and 
Records Administration. 
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(Signature) (n«v 1 - 20-491 

Printing Office, Washington. D C. 20402-9371 




































Would you Bike 
to know... 

if any changes have been made to the 
Code of Federal Regulations or what 
documents have been published in the 
Federal Register without reading the 
Federal Register every day? If so, you 
may wish to subscribe to the LSA 
(List of CFR Sections Affected), the 
Federal Register Index , or both. 

LSA • List of CFR Sections Affected 

The LSA (List of CFR Sections Affected) 
is designed to lead users of the Code of 
Federal Regulations to amendatory 
actions published in the Federal Register. 

The LSA is issued monthly in cumulative form. 
Entries indicate the nature of the changes— 
such as revised, removed, or corrected 
$21.00 per year 

Federal Register Index 

The index, covering the contents of the 
daily Federal Register, is issued monthly in 
cumulative form. Entries are carried 
primarily under the names of the issuing 
agencies. Significant subjects are carried 
as cross-references. 

$19.00 per year. 

A finding 3 rd rs inducted in each publication which Lists 
Federal Register page numbers with the date of pubk at on 
m the Federal Register. 

Note to FR Subscribers 

FR Inde-es and the LSA (list of CFR Sections Affec ted) 
are maited automat cafy to regular FR subscriber 



Superintendent of Documents Subscriptions Order Form 


*6483 


Charge your order. 

Its easy! 



□ YES, 


please send me the lolloping indicated subscriptions: 


EU LSA* List of CFR Sections Affected—one year as issued-$21.00 (LCS) 
□ Federal Register Index-one year as issued - $19.00 (FRSU) 


Charge orders nay be telephoned to the GPO order 
desk at (202) 783-3238 Irom 800 a m to 4 00 pm 
•astern Monday-Friday (a«£*pi hoikiay*) 


I. The total cost of my order is S_. All prices include regular domestic postage and handling and are subject to change. 

International customers please add 25%. 

Please Type or Print 


2_ 

(Company or personal name) 


(Additional address attention line) 


(Street address) 


3l Please choose method of pauuent: 

I I Check payable to the Superintendent of Documents 
CD GPO Deposit Account 1 1 1 1 I 1 1 l ~~l 1 
□ VISA or MasterCard Account 


n 


(City, State. ZIP Code) - Thank you for your orderl 

(Credit card expiration date) 

(Daytime phone including area code) _ 

(Signature) •*** » • 

4. Mail To: Superintendent of Documents, Government Printing Office, Washington, DC 20402-9.T7I 
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